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PREFACE. 


Thb  following  Treatise  has  been  distributed  into  numbered 
paragraphs,  with  a  view  of  affording  the  means  of  speedy  re- 
ference to  every  proposition  contained  in  the  Work.     The 
First  Book  treats  of  the  authority  of  persons  to  make  leases,  in 
respect  of  the  extent  of  their  estates,  such  as  tenants  in  tail, 
and  tenants  for  life  with  leasing  powers ;  and  also  of  the  com- 
petency of  persons  to  demise  in  respect  of  the  quality  of  their 
estates,  such  as  trustees,  joint-tenants,  husbands  in  right  of 
their  wives,  and  executors :  this  Book  extends  to  leases  made 
hj  and  to  infants,  to  the  operation  of  the  Statute  of  Frauds  on 
contracts  relating  to  real  property,  to  the  difference  between 
aetual  demises  and   executory  contracts,  and  to  the  specific 
performance  of  agreements  for  leases.     The  Second  Book  re- 
lates to  the  nature  and  extent  of  leasehold  interests,  embracing 
their  duration,  holdings  at  will  and  from  year  to  year,  special 
occupancy,  renewable  leases,  servitudes,  rents  and  their  appor- 
tionment, mines  and  minerals.     The  incidents  of  leases  form 
the  subject  of  the  Third  Book,  including,  1,  the  parties ;  2,  the 
recitals ;  3,  the  parcels  as  well  in  respect  of  description  as  of 

a2 


IV  PREFACE. 

locality ;  4,  the  appurtenances ;  5,  exceptions ;  6,  royalties ;  7,  re- 
servations; %^  habendum;  9^  sealing;  10,  delivery;  11,  attes- 
tation ;  and  12,  registry.  This  book  includes  the  doctrine  of 
estoppels,  covenants,  and  conditions.  The  Fourth  Book  treats 
of  the  dissolution  of  the  tenancy,  either  by  expiration  of  the 
term,  or  by  notice  to  quit  or  surrender,  and  of  the  relative 
rights  and  liabilities  of  landlord  and  tenant  on  the  determina- 
tion of  the  interest,  as  to  emblements,  waygoing  crops,  fixtures, 
waste,  and  the  maintenance  of  boundaries  and  fences,  including 
the  subjects  of  encroachment,  and  of  partition.  The  Fifth 
Book  comprises  the  remedies  incident  to  the  relation  of  land- 
lord and  tenant,  such  as  distress  and  replevin,  the  actions  of 
debt,  of  covenant,  and  of  use  and  occupation  :  under  this  head 
some  observations  will  be  found  relating  to  agency,  payment, 
the  appropriation  of  payments,  and  on  the  law  of  interpleader. 
The  Sixth,  and  last  book,  relates  to  the  remedies  for  recovery 
of  possession,  and  treats  of  forcible  entry,  possessory  bills,  eject* 
ments  on  the  title,  for  a  forfeiture  at  common  law,  and  for  non- 
payment of  rent  by  the  Statute  law ;  the  action  for  recovery  of 
mesne  profits,  the  Acts  against  subletting,  and  the  Statutes  of 
Limitation  affecting  real  property. 

The  jurisdiction  of  Courts  of  Equity,  in  enforcing  the  spe- 
cific execution  of  contracts  for  leases,  and  also  in  controlling 
and  regulating  the  observance  of  the  duties  of  landlord  and 
tenant,  has  been  carefully  considered ;  and  an  attempt  has  been 
made  to  trace  the  principles  of  the  existing  law,  which  govern 
the  relation  between  the  parties,  to  their  sources,  so  as  to  afford 
a  general  view  of  the  progress  of  the  jurisprudence  of  both 
countries  on  this  subject.  Wherever  an  Irish  Statute  is  cited,  a 
reference  will  be  found  to  any  corresponding  English  Act^  and 
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the  points  in  which  the  law  of  Ireland  differs  from  that  of  Eng- 
land, are  always  stated  and  discussed.  The  Acts  for  the  regu- 
lation of  tithes,  and  of  ecclesiastical  property,  are  altogether 
excluded  from  this  Treatise. 

After  the  text  of  this  work  had  been  printed,  the  Act(a) 
for  simplifying  the  transfer  of  property,  received  the  royal  assent. 
This  Statute,  so  far  as  it  affects  the  rights  of  landlord  and  tenant, 
comes  into  operation  on  the  first  day  of  January,  1845,  and 
enables  every  person  to  convey  by  any  deed,  without  livery  of 
seisin,  or  enrolment,  or  a  prior  lease,  all  such  freehold  land  as 
he  might,  before  the  passing  of  this  Act,  have  conveyed  by 
lease  and  release ;  and  every  such  conveyance  is  to  take  effect, 
as  if  it  had  been  made  by  lease  and  release  ;  but  the  same  stamp 
duty  is  chargeable  on  the  lease,  or  conveyance,  as  if  it  had  been 
made  by  lease  and  release.  A  recital  of,  or  reference  to  a  lease 
for  a  year,  or  to  any  former  Statute,  becomes(6)  wholly  unne- 
cessary after  the  commencement  of  the  Act ;  the  former  Acts 
on  this  subject,  however,  still  continue  in  force. 

No  assignment  of  any  freehold,  or  leasehold(c)  land,  is  to  be 
valid,  at  ktw^  unless  made  by  deed :  even  where  a  tenancy  is 
created  without  writing,  or  arises,  by  implication  of  law,  from 
payment  of  rent,  or  other  circumstances,  a  legal  transfer  of  such 
holding  can  only  be  made  by  deed. 

The  fourth  section  enacts,  that  no  lease,  in  ivriting^  of  any 
freehold  or  leasehold  land,  or  surrender  in  writing  of  any  free- 
hold or  leasehold  land,  shall  be  valid  as  a  lease  or  surrender, 
unless  made  by  deed;  but  any  agreement  in  writing  to  let,  or  to 
surrender  any  such  land,  is  to  take  effect  as  an  agreement  to 

(a)  7  &  evict,  c.  76,  Eng.& Irish.  (b)  Section  3. 

(a)  See/xMf,  194. 
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execute  a  lease»  or  surrender ;  and  the  person  in  possession  of 
the  land,  in  pursuance  of  any  agreement  to  let,  may,  from  pay- 
ment of  rent  or  other  circumstances,  be  construed  to  be  a  tenant 
from  year  to  year.  By  the  Statute  of  Frauds(a),  parol  demises 
are  invalidated,  unless  put  in  writing,  and  signed  by  the  lessor ; 
and,  by  the  recent  Act,  the  addition  of  a  seal  is  required,  leaving 
the  necessity  of  signature  as  it  previously  existed.  Several  of 
the  English  judges  seem  inclined  to  hold  that  the  Statute  of 
Frauds  does  not  require  a  lease  under  seal(6)  to  be  signed  by 
the  granting  party ;  and  it  is  not  unlikely  that  a  lease  for  years 
made  by  deed,  in  pursuance  of  the  recent  Act,  may  receive(c) 
a  similar  construction,  and  be  deemed  valid  without  signature. 
Assignments  and  express  surrenders  must,  after  the  present 
year,  be  made  by  deed,  and  are  subject  to  the  same  rule  in  respect 
of  signature,  as  leases.  It  may  well  be  doubted,  whether  an  in- 
stance has  occurred,  either  in  England  or  in  Ireland,  since  the 
Statute  of  Frauds,  in  which  a  lease  under  seal,  or  a  surrender 
under  seal,  has  been  held  valid  without  being  signed.  A  seal, 
without  signature,  does  not  contribute  to  the  authenticity  of 
such  instruments,  or  protect  the  owner  of  land  against  the  inju- 
ries which  the  Statute  of  Frauds  was  intended  to  remove. 

The  word  ^^  grant"  in  a  deed  is  not  to  hs.ye(d)  the  effect  of 
creating  any  warranty,  or  right  of  re-entry,  or  of  creating  any 
covenant  by  implication,  except  declared  by  Statute  it  shall  have 
that  effect.  It  is  unnecessary  (^)  in  any  case  to  have  a  deed  in- 
dented, and  any  person,  though  not  a  party  to  the  deed,  may  take 

(a)  See/xwf,  119-384.  (c)  See  Mr.  Sweet's  Commentary 

(b)  Avdiue  v.  Whisson,  4  Mann.      on  this  Act,  p.  9- 

&  Gr.  801  ;    Cooch  v.  Goodman,  2  (d)  Section  6;  Baber  v.  HarriB,  9 

Q.  B.  Rep.  580;  2  Gale  &  Day.  160:  Ad.  &  £1L  532;  Beepaaty  481. 

but  see  Card  well  v,  Lucas,  2  Mees.  &  (e)  Section  1 1 ;  see  post,  379* 
W.  IIU 
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an  immediate  benefit  under  it,  in  the  same  manner  as  he  might 
under  a  deed-poll. 

It  is  enacted  by  the  twelfth  section,  that  where  the  reversion 
of  any  land  expectant  on  a  lease,  shall  be  merged(a)  in  any  re- 
mainder, or  other  reversion  or  estate,  the  person  entitled  to  the 
estate  into  which  such  reversion  shall  have  merged,  his  heirs, 
executors,  administrators,  successors,  and  assies,  shall  have  and 
enjoy  the  like  advantage,  remedy,  and  benefit,  against  the  lessee, 
his  heirs,  successors,  executors,  administrators,  and  assigns,  for 
non-payment  of  the  rent,  or  for  doing  waste,  or  other  forfeiture, 
or  for  not  performing  conditions,  covenants,  or  agreements  con- 
tained  and  expressed  in  his  lease,  demise,  or  grant,  against  the 
lessee,  fanner,  or  grantee,  his  heirs,  successors,  administrators, 
and  assigns,  as  the  person  who  would,  for  the  time  being,  have 
been  entitled  to  the  mesne  reversion  which  shall  have  merged, 
would  or  might  have  had  and  enjoyed,  if  such  reversion  had  not 
been  merged. 

The  law  respecting  surrenders  by  act  and  operation  of  law(&), 
seems  to  have  been  materially  qualified  by  a  late  determination 
of  the  English  Court  of  Exchequer,  in  which  it  is  laid  down, 
that  a  surrender  by  operation  of  law  only  takes  place(c)  where 
the  owner  of  a  particular  estate  has  been  a  party  to  some  act,  the 
validity  of  which  he  is  afterwards  estopped  from  disputing,  and 
which  would  not  be  valid  if  his  particular  estate  continued. 

A  lease  for  lives  renewable  for  ever  being  granted  in  mort- 
gage, the  equity  of  redemption  was  put  into  strict  settlement ; 


(a)  Section  12;  Webb  v.  RnsseU,  Aid.  119;    2  Stark.  N.  P.  C.  408; 

3  T.  R.  393;  The  Lord  Treasurer  v.  Lessee  Lyncli  9.  Lynch,  6  Irish  Law 

Barton,  Moor.  94;  and  aeepottj  364-  Bep.  131 ;  and  aeepoity  624. 

509.  (e)  Lyon  v.  Reed,  8  Jurist)  762; 

{b)  Thomas  v.  Cook,  2  Bam.  &  6th  July,  1844. 
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and  the  tenant  for  life  having  suffered  the  mortgaged  premises 
to  be  evicted  for  non-payment  of  rent(a),  it  was  held  that  a  sum 
of  money  advanced  by  an  assignee  of  the  mortgage  to  redeem 
the  evicted  premises,  was  to  be  deemed  salvage,  and  was  charge- 
able on  the  inheritance. 

Mere  neglect  in  omitting  to  pay  rent,  not  amounting  to  a 
forfeiture  under  the  terms  of  a  lease  renewable  for  ever,  is  not 
such  misconduct(6)  as  will  cause  a  forfeiture  of  the  right  of  re- 
newal. 

(a)  Hill   V.  Brown,  6  Irish  Eq.  (b)  Fitzgerald  v.  O'Connell,  6  Irish 

Bep.  403,  by  Sir  £.Sugden;  and  see  Eq.  Rep.  455  ;  and  see  post^  264- 
post,  1172.  270. 


Leeson-street,  November,  1844. 
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I.  The  common  law,  regulating  the  enjoyment  of  real  property,  both  in 
England  and  in  Ireland,  is  founded  upon  and  governed  by  the  principles 
of  the  feodal  system.  All  landed  property,  according  to  the  policy  of 
British  law,  is  supposed  to  be  vested  in  the  Crown,  and  either  to  have 
been(a)  derived  from,  or  confirmed  by,  grants  of  the  Crown  on  various 
conditions  ;  and  hence,  every  subject  holding  land  is  styled  a  tenant, 
whatever  may  be  the  extent  or  duration  of  his  estate ;  and  the  mode  by 
which  the  land  is  holden,  a  tenure. 

2.  Persons  holding  lands  immediately  under  the  Sovereign,  in  right 
of  his  crown,  were  called(6)  his  tenants  in  capite^  or  in  chief,  and  their 


(a)  Co.  Litt.  96,  A.  ;  2  Instit.  501 ; 
2  Bla.  Coxmn.  59;  Wright's  Tenures,  58. 


(ft)  Wright's  Tenures,  138. 
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possessions  were  usually  holden  by  the  tenure  of  knight's  service,  and 
were  subject  to  the  performance  of  fealty,  homage,  military  and  other 
services  ;  and  even  the  king  himself  could  not  grant  lands  discharged 
from  tenure  ;  for  though(c)  no  services  were  reserved,  or  the  land  was 
granted  free  from  any  service,  the  grantee,  by  implication  of  law,  would 
have  taken  as  tenant  in  capitCy  by  knight's  service.  If  the  service 
reserved  by  the  grant  were  not  only  free,  but  certain,  as  by  fealty,  or 
by  rent  and  fealty,  the  tenure  was  said  to  be  in  free  and  common  socage. 

3.  By  the  Irish  Statute(60,  14  &  15  Charles  II.  c.  19,  all  the  op- 
pressive feodal  services  were  abolished  in  Ireland,  and  all  military  and 
feodal  tenures  were  converted  into  free  and  common  socage(e) :  and 
the  only  services  which  can  belong  to,  or  be  reserved  upon  socage  te^ 
nures,  are  fealty,  rent,  heriots,  relief,  and  suit  of  court. 

Socage  tenures,  with  respect  to  their  duration,  or  to  the  quantity  of 
estate,  are  either  freehold  or  chattel.  Freehold  estates  are  either  fee- 
simple,  fee-tail,  for  life,  or  for  some  other  period  of  uncertain  duration. 

4.  An  estate  in  fee-simple  confers  on  its  owner  an  unlimited  power 
to  dispose  of  the  property,  and  if  not  aliened  or  devised  by  him,  will 
descend  to  his  heirs.  The  word  ^^heirs"  is  used  as  i^ general  description 
for  all  persons  who  may  by  law  succeed  to  the  estate,  and  is  essential(/) 
to  a  grant,  or  conveyance,  in  order  to  carry  the  fee,  or  inheritance;  for 
if  lands  be  granted  to  a  person  for  ever,  or  to  him  and  his  assigns  for 
ever,  he  vrill  only  acquire  an  estate  during  his  own  life. 

Prior  to  the  enactment  of  the  Statute  De  D(mis{g)i  if  lands  were 
given  to  a  person  and  the  heirs  of  his  body,  the  estate  was  considered 
to  be  a  fee-simple  conditional,  which  could  not  have  been  aliened,  until 
the  implied(A)  condition  was  performed,  by  the  birth  of  a  child.  If  no 
such  child  was  born,  or  if  after  the  birth  of  such  child,  the  estate  was 
not  aliened,  the  property,  upon  failure  of  the  posterity  of  the  grantee, 
at  a  period  however  remote,  would  revert  to  the  donor  and  his  heirs. 

By  the  Statute  De  Donis(i),  it  was  enacted,  that  neither  the 
grantee,  nor  his  issue,  should  have  the  power  of  alienating  the  inheri- 
tance, and  that  it  should  be  secured  to  the  posterity  of  the  donee,  ac- 


(c)  Year  Book,  33  Hen.  VI.  fol.  7, 
par  Prisot ;  Anthony  Lowe*8  case,  9 
Rep.  123  ;  The  Viscount  Dillon's  case, 
in  Bishop  Gibson's  Preface  to  Spelman's 
posthumous  works. 

(d)  14  &15  Car.  II.  c.  19,  Irish;  12 
Car.  II.  c.  24,  English. 

(e)  See  Doe  dem,  Reay  r.  Hunting- 
ton, 4  East,  271. 

(/)  Gilb.  Tenures  by  Watkins,  3,  and 
note  8  i  Littleton,  sec.  1 ;  2  Bla.  Comm. 


107. 

(g)  Stat,  of  Westm.  2nd,  13  Edw.  I. 
c.  1,  English  and  Irish. 

(A)  Co.  Litt.  19,  A. ;  2  Preston's  Quan- 
tity of  Estates,  289.  Alienation  before 
issue  born  barred  any  issue  of  the  donee, 
but  did  not  defeat  the  donor's  rijrht  of 
reverter,  Bac.  Abr.  "  Estate  in  Tail." 

(0  13  Edw.  I.  c.  1 J  SUt,  of  Westm. 
2nd. 
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cording  to  the  terms  of  the  deed  of  gift ;  and  in  order  to  effect  that 
object,  the  fee-simple  conditional  was  converted  into  an  estate-tail,  and 
the  estate  of  the  donor  was  held  to  be  a  reversion,  where  previously  he 
bad  nothing  more  than  a  possibility  of  reverter. 

A  tenancy  in  fee-tail  is  created  by  a  grant  of  lands,  or  tenements, 
to  a  person  and  the  heirs  of  his  body.  An  estate-tail  is  confined  in  its 
descent  to  the  posterity  of  some  certain  individual,  and  will  cease  upon 
^ure  of  the  class  of  heirs  designated  by  the  conveyance. 

An  estate  capable  of  being  limited  in  tail  must  be  an  estate  of  in- 
beritance,  and  therefore  neither(j)  estates  pur  autre  viey  nor  terms  of 
years,  can  be  made  the  subject  of  an  entail. 

A  tenancy  for  life  subsists  where  lands,  or  tenements,  are  granted 
to  a  person  for  the  term  of  his  own  life.  A  grant  of  lands  to  one  person 
for  the  life  of  another,  is  usually  styled  an  estate  or  lease  pur  autre  vie, 
and  the  person  on  whose  life  the  duration  of  the  interest  depends,  is 
designated  as  the  cestui  que  vie. 

5.  An  interest  in  lands  for  a  term  of  years,  either  absolutely,  or 
provided  a  specified  person  shall  so  long  live,  or  an  interest  in  land 
from  year  to  year,  or  for  any  number  of  weeks  or  days,  is  a  chattel  real, 
and  upon  the  owner's  death,  instead  of  descending  to  his  heirs,  devolves, 
Gke  other  personal  property,  on  his  executors  or  administrators.  The 
doiation  of  the  term  is  immaterial,  as  it  will  be  personal  estate,  though 
extended  to  a  thousand  years. 

If  lands  be  limited  to  J.  S.  and  his  assigns,  for  his  life,  a  freehold 
estate  is  conferred  on  the  grantee,  but  a  lease  to  J.  S.  for  thirty-one| 
or  any  other  number  of  years(A),  provided  the  lessee  shall  so  long  live, 
is  only  a  chattel  real. 

A  fi'eehold  interest  cannot  be  derived  out  of  a  term  of  years,  nor  can 
a  term  for  years  be  made  transmissible  to  heirs,  but  will  devolve  upon 
the  personal  representatives  of  the  termor.  A  rent  granted  out  of  a 
tenD(/)  for  years  to  an  individual  and  his  heirs,  will  go  to  the  execu- 
tors, and  not  to  the  heirs  of  the  grantee,  for  the  rent  issuing  out  of  a 
chattel  must  retain  the  quality(m)  of  the  estate  out  of  which  it  arises. 

6.  Formerly  the  mode  of  trying  titles  to  land  was  by  real  action, 
and  it  was  an  established  rule,  that  all  real  actions  should  be  brought 
against  the  immediate  tenant  of  the  freehold ;  and  as  the  judgment  was 
final,  tenants  for  years,  who  had  only  a  precarious  possession  of  the 

(j)  Hargrave's  note  120,  to  Co.  Litt.  v.  Elgood,  1  Ad.  &  Ell.  191 ;  3  Nev.  & 

20,  A.  M.  346,  S.  C. 
(*)  Co.  Litt.  45,  B.  (m)  2  Prest.  Abstr.  2. 

(0  Batt's  case  7  Rep.  23,  A. ;  Saffery 

fi2 
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property,  were  not  entrusted  with  the  defence  of  the  estate  of  the  free- 
holder. Hence  it  became  essential  that  the  first  or  immediate  estate 
of  freehold  should  not  be  in  abeyance(w),  in  order  that  a  person  claim- 
ing by  title  paramount,  might  know  against  whom  an  action  should  be 
brought  for  recovery  of  the  land.  It  was,  therefore,  a  legal  maxim, 
that  the  first  estate  of  freehold  in  lands  could  not,  by  any  common  law 
conveyance,  be  made  to  commence  infuturo^  because  it  was  requisite 
there  should  be  some  person(o)  to  answer  the  prcectpes  of  strangers  in 
real  actions,  and  to  render  to  the  lord  the  services  due  to  him. 

7.  The  civil  law  did  not  make  any  diflFerence  between  the  regulation 
of  freehold  estates  and  chattels  real ;  but  the  jurisprudence  of  the  mid- 
dle ages,  being  chiefly  occupied  with  the  government  of  freehold  pro- 
perty, gave  rise  to  the  distinction  between  the  seisin  of  the  freeholder, 
and  the  mere  possession  enjoyed  by  the  tenant  for  years,  which  still 
continues  to  form  an  important  part  of  our  legal  system,  as  aifecting 
titles  to  land,  the  mode  of  their  transfer,  and  the  relation  of  landlord 
and  tenant. 

The  expression  "  freehold,  or  frank-tenement,"  in  feodal  times,  was 
considered  to  mean  that  the  freeholder  had  the  seisin  or  feodal  possession 
of  the  soil.  It  also  implied  that  the  freeholder  had  the  fee  and  inhe- 
ritance of  his  land,  subject  to  the  incidents  of  tenure,  though  the  word 
<'  freehold"  is  now  usually  restricted  in  its  acceptation  to  an  estate  or 
tenancy  for  a  life  or  lives. 

Until  the  reign  of  Henry  VIIL,  leases  for  years  were  generally 
Qiade  for  short  periods,  and  were  esteemed  of  trivial  value,  as  it  was  in 
the  power  of  the  tenant  of  the  freehold  to  defeat  such  interests  by  suf- 
fering a  common  or  fictitious  recovery.  A  tenancy  for  years  was  treated 
merely  as  a  hiring  of  the  use  of  the  soil  for  farming  purposes,  and  the 
occupier,  as  the  bailiif  of  the  freeholder.  It  conferred  no  seisin,  and 
did  not  affect  or  prejudice  the  title  or  seisin  of  the  freeholder.  By  the 
Irish  Statute,  33  Hen.  VI 1 1,  sess.  1,  c.  ll(p),  a  tenant  for  years  was 
enabled  to  falsify  a  common  recovery ;  and  by  such  means,  a  lease  for 
years  was  rendered  a  secure  and  permanent  estate,  but  the  possession 
of  the  termor  is  in  law  deemed  to  be  the  possession  of  his  landlord,  to 
whom  the  freehold  belongs. 

8.  Even  after  the  enactment  of  this  Statute,  leases  for  years  could 

(n)  Geary  r.  Bearcroft,  Carter's  Rep.  Ratcliffe,  Hobart,  334-338. 

57-65,  where  Bridgman,  C.  J.,  is  report-  (o)  Freeman  dent.  Vernon  v.  West,  2 

ed  to  have  said,  "  It  is  in  law  as  it  is  in  Wils.  165. 

nature, abkorret  vacuum;"  Bridgm.  Rep.  (r>)  33  Hen.  VIIT.  sess.  1,  c  1 1,  Irish  -, 

by   Bannister,  484  ;   Lord  Sheffield  r.  21  Hen.  VIIL  c.  15,  English. 
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not  have  been  made  a  safe  or  satisfactory  provision  for  a  family,  because 
an  estate  for  life  was  esteemed  in  law  an  interest  of  higher  degree  than 
any  estate  for  a  term  of  years ;  and,  therefore,  if  a  lease  for  years  were 
limited  to  a  person  for  life,  the  tenant  for  life  had  the  whole  term  vested 
in  him,  and  no  remainder  was  capable  of  being  limited  over.  Hence, 
if  a  lease  for  years  were  granted  to  J.  S.  for  his  life,  with  remainder(9) 
to  another  for  so  many  years  of  the  term  as  should  be  unexpired  at  the 
death  of  the  tenant  for  life,  the  remainder  being  a  mere(r)  possibility 
was  considered  void,  and  the  whole  interest  was  vested  absolutely  in 
the  first  taker.  And  if  a  term  of  years  were  bequeathed  to  a  person 
for  his  life,  with  remainder  over,  the  tenant  for  life  might  alien  the  in- 
]ntere8t(«)  and  destroy  the  remainder.  During  the  reign  of  Queen 
Elizabeth)  it  became  a  common(^)  proceeding  in  Chancery  to  compel 
the  devisee  for  life  of  a  chattel  interest  to  give  security  not  to  bar  the 
remainder ;  but  it  was  at  length  8ettled(tt)  that  the  remainder  was  valid 
at  common  law,  by  way  of  executory  devise,  and  that  it  could  not  be 
defeated  or  barred  by  the  tenant  for  life. 

Upon  the  devise  of  a  term  for  ninety-nine  years  to  several  persons 
successively  for  their  respective  lives,  it  was  held,  that  all  the  remain- 
deis  were  valid(v),  and  that  each  devisee  for  life,  while  in  possession, 
had  the  whole  term  vested  in  him,  and  the  successive  devisees  had  a 
possibility  of  remainder,  and  that  the  testator's  executors  had  a  possi- 
bility of  reverter,  if  all  the  tenants  for  life  should  die  during  the  term. 

It  was  not  established,  however,  until  the  year  1757,  that  a  lease 
for  years  might  be  effectually(t£;)  limited  by  deed  to  a  person  for  so 
many  years  of  the  term  as  he  should  live,  and  after  his  decease,  with 
remainder  over  for  the  residue  of  the  interest. 

9.  Very  few  of  the  leading  doctrines  of  the  common  law  can  be 
traced  to  a  much  earlier  period  than  the  reign  of  Edward  I. ;  and  such 
of  them  as  can  be  discovered(x)  are  found  to  be  remnants  of  the  civil 


(9)  Theobalds  v.  IhifToy,  9  Mod.  102; 
Green  v.  Edwards,  Cro.  Eliz.  216 ;  Ge- 
ars case,  3  Dyer,  253.  pi.  102 ;  Wind  0. 
Jekyl,  1  P.  Wms.  572. 

(r)  Eyres  o.  Faulkland,  1  Salk.  231, 
1  Ld.  Kaym.  325 ;  Douse  v.  Earle,  3 
Lev.  264;  Butt's  case,  7  Kep.  23,  Ist 
Resoln. ;  In  re  Tudor,  2  Cr.  &  Dix,  C. 
C.457. 

(0  1  Dyer,  74,  pi.  18. 

(0  Cole  V.  Moore,  Moore,  806.  Two 
of  the  questions  in  this  case  were,  first, 
whether  Richard  Cole  was  entitled  in 
Uw  or  equity  to  the  possibility  of  the 
term  for  years,  which  snould  remain  at 


the  death  of  the  devisee  for  life ;  and, 
secondly,  whether  the  possibility  was  de- 
stroyed in  law  or  equity  by  the  grant  of 
the  term  by  the  devisee  for  life.  And 
see  Pinker  0.  Litcott,  Bridgm.  by  Bann. 

377. 

(tf)  Matthew  Manning's  case,  8  Rep. 
04 ;  B.  Lampet's  case,  1 0  Rep.  46. 

(v)  Evres  v.  Falkland,  1  Ld.  Raym. 
325;  1  Salk.  231 ;   1  Freem.  272,  S.  C. 

(tc)  Wrieht  dem.  Plowden  v.  Cart- 
wright,  I  Burr.  282. 

{x)  Spence's  Inquiry,  555  ;  2  Hallam'a 
Middle  Ages,  465. 
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law  handed  down  by  tradition(2^)  from  the  Roman  colonists,  or  intro- 
duced by  Norman  jurists.  Bracton,  in  his  treatise  on  the  laws  and 
cu8toms(;?)  of  England,  which  was  published  in  the  latter  end  of  the 
reign  of  Henry  IIL,  adopted  the  institutes  of  Justinian  as  his  model; 
and  not  only  inserted  in  his  work  many  of  the  legal  maxiiiis(a)  of  the 
civil  law,  but  applied  its  phraseology  to  express  the  meaning  of  the 
English  municipal  customs. 

The  common  law,  so  far  as  it  relates  to  the  regulation  of  freehold 
property,  although  formed  under  the  influence  of  feudal  principles,  has 
been  broken  in  upon  by  the  change  of  times,  of  habits,  and  of  man- 
ners, until  it  resembles  some  ancient  castle(A),  partly  entire,  partly 
dilapidated,  patched  and  altered  during  the  succession  of  ages,  yet  still 
exhibiting,  with  the  marks  of  its  antiquity,  symptoms  of  the  skill  and 
wisdom  of  its  founders. 

As  early  as  the  year  1149,  during  the  reign  of  Stephen,  Vacarius 
(Magister)(c),  a  native  of  Italy,  was  established  as  professor  of  civil 
law  at  Oxford,  and  published  a  work(</),  which  is  still  extant,  in  nine 
books,  extracted  from  the  institutes  and  pandects  of  Justinian,  and 
intended  for  the  use  of  the  poor  scholars  of  the  university*  Vacarius 
was  living  in  England  in  the  year  1170,  and  the  school  of  law,  which 
he  founded,  appears  to  have  been  continued  long  after  his  decease. 

Franciscus  Accursii,  an  eminent(6)  professor  ofcivil  law  at  Bologna, 
accompanied  Edward  I.  to  England  in  the  year  1273,  where  he  re- 
mained for  eight  years,  and  during  that  time  was  entrusted  with  the 
conduct  of  many  important  affairs.  These  distinguished  civilians  must 
have  contributed  to  diffuse  the  knowledge  of  the  Roman  law  amongst 
the  ecclesiastics,  who  then  presided  in  English  courts  <rf  justice,  and 
probably  assisted  them  in  supplying  many  of  the  deficiencies  of  the 
customary  law. 

A  reference  to  the  common  law  is  seldom  intended  to  relate  to  its 
antiquity,  but  is  used  to  denote  that  the  doctrine  depends  on  the  autho- 
rity of  judicial  decisions,  and  is  not  founded  either  on  the  Statute  law 
or  on  the  principles  introduced  and  established  by  courts  of  equity. 


(if)  Savigny's  Roman  Law  in  the  Mid- 
dle Ages,  by  Cathcart,  Edinb.  1829. 

(z)  Bracton  de  legibus  et  consuetudi- 
nibus  AngliiB,  written  about  the  year 
1265. 

(a)  1  Reeves's  English  Law,  81 ;  2 
Reeves,  53  ;  Spence's  Inquiry,  540. 

(6)  Sir  Walter  Scott,  in  his  Autobio- 
graphy. 

(c)  Magister  Vacarius  primus  juris 


Romani  in  Anglia  professor,  stodns  Ca- 
roli  Wenck:  LipsisB,  1820.  Savigny, 
histoire  du  droit  Romain  au  Moyen  age. 
tome  4,  p.  90. 

((/)  Entitled  "  Liber  ex  universo  enu- 
cleato  jure  ezceptus,  et  pauperibus  prsB- 
sertim  destinatus.** 

(e)  Savigny  histoire  du  droit  Romain 
au  Moyen  age,  tome  4,  p.  153. 
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The  oommon  law(/)  of  England,  like  the  English  language,  is  a 
mixed  and  heterogeneous  mass — in  some  respects  our  own,  in  more 
borrowed  from  the  policy  of  foreign  nations,  and  variously  modified 
aceording  to  the  neoesaities  which  the  manners,  the  religion,  and  the 
costoms  of  the  people  have  at  different  times  imposed.  It  may,  there* 
fore,  be  considered  that  the  common  law  has  originated  in  the  adoption 
of  the  old  customary  law,  as  controlled  and  governed  by  determinations 
of  the  auperior  courts  of  justice,  and  must  be  in  a  continual(^)  process 
of  developement  by  the  apfdication  of  its  principles  to  analogous  or 
doubtful  cases.  In  fiu^,  the  common  or  judge-made  law  constitutes 
not  only  the  largest(A),  but  the  best  portion  of  the  private  law  of  every 
civilized  nation,  in  point  both  of  justice  and  of  general  expediency,  and 
in  expounding  its  doctrines,  every  English  judge  must  be  guided  by 
pfeceding(t)  decisions,  in  order  to  preserve  its  uniformity. 

10.  The  administration  of  equity,  as  distinguished  from  the  common 
law,  forma  a  separate  department  of  Englidi  jurisprudence,  and  is  a 
modification  of  the  strict  rules  of  the  conmion  law,  rendered  necessary 
by  the  prc^ess  of  civil  society ;  but  the  principles  upon  which  courts 
of  equity  proceed  are  as  fixed  and  certain,  and  dq[>end  as  much  upon 
the  authority  of  prior  decisions,  as  those  by  which  courts  of  law  are 
regulated. 

The  rules  of  the  common  law  applicable  to  chattel  iatere8ts(7')  are, 
ia  a  great  measure,  derived  from  the  civil  law. 

11.  In  eariy  times,  the  greater  barons  who  held  large  territories 
under  the  Crown,  frequently  granted  parcels  of  their  lands  to  be 
holden  immediately  of  themselves  in  fee  simple,  by  persons  who,  in  like 
manner,  granted  to  others  smaller  estates  in  fee.  By  such  means,  the 
superior  lords  were  deprived  of  many  of  their  feodal  profits ;  and  in 
order  to  put  an  end  to  this  system  of  subinfeudation,  it  was  enacted  by 
the(i)  Statute  of  ^^  Quia  Emptores"  passed  in  the  reign  of  Edward  I., 


(/)  Lord  Bacon's  proposal  for  the 
axDendmeiit  of  the  laws. 

ig)  Mr.  Spence,  in  his  inquiry  into 
tiie  origin  of  the  laws  and  political  insti- 
tutions of  modem  Europe,  observes,  that 
though  the  principle  oi  **  stare  deems" 
which  IS  generally  acted  on,  has  long 
prevented  the  courts  of  law  from  at> 
tempting  any  fundamental  alteration  in 
the  recorded  law ;  yet  the  process  of  jup 
dicial  l^rislatioii  has  not  by  any  means 
oeaaed  in  any  of  the  courts  of  Westmins- 
ter Hall,  as  about  3818  pages  of  reports 
of  their  decisions  aonnally  testify. 


(h)  Lord  Wynford  observed,  that  the 
judgments  of  the  courts  of  Westminster 
Hsdl  are  the  only  authority  we  have  for 
the  greatest  part  of  the  law  of  England ; 
Fletcher  v.  Ld.  Sondes,  3  Bing.  588. 

(t)  II  est  defendu  aux  juges  de  {hto- 
noncer  par  voie  de  disposition  generale 
et  reglementaire  sur  les  causes  qui  leur 
scut  soumises :  Code  Civil,  titre  prelimi- 
naire.  No.  5. 

(J)  1  Reeves's  English  Law,  61. 

(A)  18  Edw.  L  SUt.  1,  c.  1,  English 
and  Irish;  Wright's  Ten.  161. 
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^^  that  upon  all  sales,  or  feoffments,  the  feoffee  should  hold,  not  of  his 
immediate  feoffor,  but  of  the  chief  lord  of  the  fee,  of  whom  the  feoffee 
himself  held  the  land." 

This  Statute  did  not  extend  to,  or  bind  the  rights  or  prerogative  of 
the  Grown,  and  therefore  the  King  had  a  right,  by  his  royal  licence, 
to  authorize  his  immediate(/)  tenant  to  create  tenures,  to  be  holden  of 
himself  in  fee,  and  thereout  to  reserve  a  rent-service.  After  the  passing 
of  this  Act,  a  rent-service  could  not  be  reserved  upon  a  g^nt  of  lands 
in  fee  by  a  subject(m),  without  licence  from  the  Crown ;  but  the  Sta- 
tute did  not  extend  to  any  case  where  the  grantor  retained  a  reversion, 
or  where  a  fee  was  not  conveyed(n). 

1 2.  A  manor  or  barony  originally  consisted  of  a  district  granted  by  the 
sovereign  to  some  person  of  influence,  and  to  his  heirs  forever,  subject 
to  the  performance  of  such  services,  and  the  payment  of  such  rent  as 
was  specified  in  the  charter,  or  royal  grant,  and  with  power  to  exercise 
ascertain  jurisdiction  within  its  limits.  The  original  grantee  of  the 
Crown  distributed  parts  of  the  manor  to  tenants,  "fo  hold  of  himself  in 
fee  simple,  in  the  same  manner  as  he  held  of  the  Crown,  subject  to  cer- 
tain rents  and  services,  and  retained  for  the  use  of  himself  and  his  family, 
other  parts  of  the  manor,  which  were  called  *^  demesne  lands."  The 
lord's  court  of  justice  was  styled  the  court  baron,  or  manor  court,  and 
was  essential  to  the  constitution  of  a  manor,  and  the  court  baron  could 
not  be  continued(o)  without,  at  least,  two  fi'eeholders  holding  in  fee  of 
the  manor,  and  subject  to  escheat.  The  services  reserved  by  the  lord 
on  grants  in  fee  made  to  tenants  of  the  manor,  constituted  his  m^ftory, 
and  every  manor  therefore  comprised  demesne  land8(p)  and  seignories, 
with  a  court,  of  which  the  firee  tenants  of  the  manor  were  judges,  and 
to  which  they  owed  suit.  If  the  demesnes  of  the  manor  be  once 
severed  in  fee  simple  by  the  act  of  the  party,  from  the  services  of  the 
manor,  there  will  be  a  total  extinction  of  the  manor(9),  but  though  by 
such  severance,  or  by  the  want  of  freehold  tenants  to  hold  court8(r),  it 


(Z)  Abbot  of  Barking's  case,  Year- 
book, 10  Hen.  VII.  fol.  23,  A. ;  Year- 
book, 27  Hen.  VIII.  fol.  26,  plae.  5,  B. ; 
Fitzh.  Nat.  Brev.  21 1 ;  Bro.  Abr.  Te- 
nures, plae.  65 ;  Magdalen  College  case, 
11  Rep.  68  ;  Littl.  Sect.  140  ;  Co.  Litt. 
98,  B.  ;  Willion  v.  Berkley,  Plowd. 
240 ;  Bao.  Abr.  Prerog.  E.  5 ;  Dialogue 
annexed  to  Noy's  Maxims,  bj  Bythew, 
297 ;  Wrighrs  Ten.  166. 

(m)  Bradsbaw  v.  Lawson,  4  T.  R. 
443. 

(n)  Cowell's  Interpreter,  title  Manor ; 


2  Bla.  Comm.  90 ;  Marshe  v.  Smith,  2 
Leon.  26;  Owen,  138;  Cro.  Eliz.,  38, 
S.  C. ;  The  Ring  v.  Stafiierton,  1  Bulst 
54 ;  and  see  the  reporter's  note  to  The 
King  V.  Wilson,  5  Mann.  &  Ry.  153. 

(o)  Glover  v.  Lane,  3  T.  R.  447,  by 
Lord  Kenyon ;  Bradshaw  v.  LawsoD,  4 
T.  R.  446.  0 

(p)  The  King  v.  The  Bishop  of  Ches- 
ter, Skinn.  661,  by  Holt,  C.  J. 

(q)  Sir  Moyle  Finch's  case,  6  Rep. 


62, 


(r)  Soane  o.  Ireland,  10  East,  259. 


REAL  PROPERTY.  9 

eeases  to  become  a  legal  manor,  yet  it  may  continue  a  manor  by  repu- 
tation, 90  as  to  sustain  minor  prescriptive  rights. 

Since  the  reign  of  Edward  I.  a  manor,  with  its  incidents,  could 
not  have  been  created  by  the  Crown,  without  the  authority  of  the 
legislature. 

13.  Upon  the  settlement  of  the  escheated  counties  in  Ulster,  and 
upon  grants  of  land  in  other  parts  of  Ireland  during  the  reign  of  James 
I^  an  express  clause  was  introduced  into  the  letters  patent,  or  grants 
made  to  settlers  or  undertakers(«),  requiring  that  a  certain  number  of 
free  tenants  should  be  appointed  on  every  allotment  to  hold  a  specified 
quantity  of  land,  in  fee-feirm,  of  the  patentee,  his  heirs  and  assigns ; 
tod  by  several  Statutes(^)  passed  in  Ireland  for  remedy  of  defective 
tides,  it  was  enacted,  that  all  letters  patent  which  had  been,  or  thereafter 
should  be  granted  under  the  great  seal  of  Ireland,  should  be  deemed 
effectual  for  and  concerning  the  lands,  liberties,  franchises,  immunities, 
and  other  hereditaments,  being  within  any  of  the  plantations  made  by 
Qaeen  Elizabeth,  or  by  King  James,  or  thereafter  to  be  made  by  his 
then  majesty,  Charles  I. 

By  the  English  Statu te(u),  16th  of  Charles  I.,  every  person  having 
an  allotment  of  lands  in  Ireland,  under  that  Act,  of  a  specified  extent, 
was  empowered  to  create  a  manor  within  the  limits  of  his  grant,  and  to 
reserve  tenures  to  hold  of  himself,  and  his  heirs,  as  of  the  manor. 

A  royal  liberty,  or  as  it  was  conmionly  called,  '*  a  county  palatine," 
comprismg  the  present  county  of  Tipperary,  was  granted  by  Edward 
III.  to  the  Earl  of  Ormonde,  with  power  to  hold  supreme  courts  of 
justice,  and  to  create  tenures.  By  letters  patent  of  Charles  II.,  the 
grant  was  renewed,  and  restored  to  James  Duke  of  Ormonde,  and 
every  clau8e(t;),  article,  and  sentence  in  the  letters  patent,  were 
expressly  confirmed  by  the  legislature.  Upon  the  attainder  of  James, 
the  second  Duke  of  Ormonde,  and  g^randson  of  the  patentee,  all  the 
royaIties(ir)  and  liberties  were  by  Statute  extinguished. 

Holdings  in  fee-farm  were  extensively  granted  in  Ireland,  in  conse^ 
qnence  of  these  enactments,  and  manor  courts,  in  pursuance  of  the 
several  charters,  were  established,  and  the  jurisdiction  of  these  courts 
has  been  regulated  by  the  Irish  Statutes(;r)  25  Geo.  III.  c.  44,  and  27 
Geo.  III.  c.  22  ;  and  by  force  of  these  Acts,  justice  is  administered  in 

(#)  1  Carte's  Life  of  Ormonde,  16.  See  post^  Book  I.  c.  1. 

(0  10  Car.  I.  c.  3,  Irish ;  10  Car.  I.  (v)  See  the  Irish  Stat.  14  &  15  Car. 

K88.  3,  c.  2,  Irish ;  10  Car.  I.  sess.  3,  II.  c.  20. 

c.  3,  Irish ;  15  Car.  I.  c.  6,  Irish ;  14  &  (w)  2  Geo.  I.  c.  8,  Irish, 

lo  Car.  II.  c.  2,  s.  56,  Irish.  (z)  25  Geo.  III.  c.  44,  Irish ;  27  Geo. 

(ft)  16  Car.   I.  c.  33,  s.  9,  English.  III.  c.  22,  Irish. 
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the  Irish  manor  courts,  without  requiring  the  presence  of  any  free 
tenant  of  the  manor. 

14.  The  hiws  of  England  were  introduced  into  Ireland  by  Henry 
IL,  and  such  of  the  Irish  chieftains  as  placed  themselves  under  his 
protection  (y),  swore  to  observe  them ;  and  by  an  ordinance  of  King 
John,  in  the  twelfth  year  of  his  reign,  ^*  it  was  ordained  and  established 
that  Ireland  should  be  governed  by  the  laws  of  England."  By  com- 
mand of  Edward  I.,  in  the  thirteenth  year  of  his  r^n,  the  Statutes(z) 
of  Westminster  the  First  and  Second,  the  Statute  of  Gloucester,  and 
others,  were  transmitted  to  Roger  Bretun,  Bishop  of  Waterfbrd,  then 
Lord  Justice  of  Ireland,  that  they  might  be  published  and  observed  in 
Ireland ;  and  by  an  Act  of  the  Irish  parliament(a)  in  the  reign  of  Ed- 
ward II.,  were  duly  confirmed. 

The  English  Statutes  intended  to  be  observed  in  Ireland(6),  were 
transmitted,  under  seal,  witha  writ  addressed  to  the  Irish  Chancellor(c), 
directing  them  to  be  enrolled  in  Chancery,  and  exemplified  under  the 
great  seal  of  Ireland,  and  to  be  proclaimed  in  the  several  courts  and 
counties  of  the  kingdom.  Sometimes  the  writ  was  only  addressed  to 
the  justices  of  Ireland(<2),  ordering  that  the  Statutes  should  be 
proclaimed. 

Although  the  principal  Irish  chieftains  yielded  allegiance  to  Henry 
II.,  and  prondsed  to  pay  him  tribute,  yet  they  never  relinquished  their 
authority  over  their  own  septs(e),  or  clans,  and  persevered  in  maintainDg 
their  own  customs  in  the  disposition  of  their  lands;  nor  does  it  appear 
to  have  been  intended,  either  by  King  John  or  by  King  Henry  III., 
that  the  laws  of  England  should  be  extended  to  ail  the  native  Irish(/), 
nor  to  any  others  than  the  inhabitants  of  English  race,  and  such  of  the 
native  Irish  as  faithfully  adhered  to  the  English  domioicMi  over 
Ireland. 

All  the  native,  or  mere  Irish,  were  therefore  deemed  to  be  ex- 


(y)  4  Instit.  S49;  Co.  Litt.  141;  1 
Leiand's  Ireland,  189;  Molyneux's  case 
of  Ireland,  46;  the  case  of  Tanistrj, 
Dav.  Rep.  101 ;  Prynne^s  Animad.  248 
&  254 ;  Appendix,  No.  I. 

(z)  Prjnne's  Animad.  258;  Molyneuz, 
54;  and  see  the  memorandum  on  the 
close  roll,  13  Edw.  I.,  entered  in  the 
Ked  Book  of  the  Irish  Exchequer :  intro- 
duction to  the  first  vol.  of  the  Stat,  of 
the  realm,  fol.  38. 

(a)  This  Statute  is  referred  to  hy  Sir 
R.  Bolton,  in  his  edition  of  the  Irish 
Statutes^  in  a  note  to  the  lOth  Hen.  VII. 
c.  22. 


(b)  See  the  Introduction  to  the  Sta- 
tutes of  the  Realm,  fol.  44. 

(c)  See  the  Statute  of  York,  12  Edw. 

II.  with  the  writs  annexed. 

(d)  See  the  memorandum  at  foot  of 
the  Stot.  I  Edw.  III.  Stat.  2;  5  Edw. 

III.  A.D.  1331;  and  the  17  Edw.  II. 
Stat,  de  Hifoernia. 

(e)  1  Leland,  79-225;  The  case  of 
Tanistry,  Dav.  Rep.  101 ;  Prynne's  Ani- 
mad. 257 ;  1  Ware's  Antiq.  by  Harris, 
88. 

(/)  Prynne*«  Animad.  on  the  4th  In- 
stit.  254. 
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claded  from  the  benefit  of  English  law  in  civil  matters,  excepting  those 
who  belonged  to  certain  privileged  families(^),  or  had  obtained  special 
grants  from  the  Crown(A),  conferring  on  them  the  same  rights  which 
persons  of  English  race  enjoyed.  Edward  IL,  in  the  fourteenth  year 
of  his  reign,  sent  his  letters  patent  to  the  Lord  Justice  of  Ireland, 
commanding  him  to  order  that  the  Irish  natives  might  enjoy  the  laws 
of  England,  concerning  life  and  member(i),  in  as  ample  a  manner  as 
the  English  of  Ireland  enjoyed  the  same. 

By  the  statuteO))  ^0  Edward  III.,  passed  in  a  parliament  held  at 
Kilkenny,  the  Brehon  law,  which  was  the  common  law  of  the  native 
Iiish(il),  was  prohibited  from  being  used  amongst  those  who  were  of 
English  race,  and  an  adherence  to  the  Irish  laws  by  English  subjects, 
was  declared  to  be  treason.  These  ordinances  do  not  appear  to  have 
been  obeyed,  and  the  mere  Irish  were  not  recognised  as  subjects  until 
Henry  VIII.  assumed  the  title  of  King  of  Ireland,  but  were  called  in 
the  parliament-rolls  <'  enemies,"  whilst  the  degenerate  and  disobedient 
Englbh  settlers  were  styled  '*  rebels." 

The  laws  of  the  Franks,  Lombards,  and  other  Teutonic  tribes  were 
merely  personal,  and  not  territorial.  After  the  Franks  had  subdued 
Gaul,  the  Roman  and  Burgundian  settlers  were  permitted  to  retain  their 
own  laws,  in  the  administration  of  such  part  of  the  lands  as  they  were 
suffered  to  enjoy.  A  similar  policy  was  pursued  in  Ireland,  and  it  i^p- 
pears  that  the  English  settlers  were  strongly  inclined  to  adopt  the 
Irish  customs,  by  which  an  authority,  almost  unlimited,  was  conferred 
on  the  lord  of  the  soil  over  his  vassals  and  tenants. 

By  the  Irish  Statute(/),  8  Edward  IV.  c.  1,  all  Statutes  made  by 
authority  of  parliament  within  the  realm  of  Elngland,  were  confirmed 
and  adjudged  to  be  of  force  in  Ireland ;  and  by  another  Statute  passed 
during  the  administration  of  Sir  Edward  Poynings  in  Ireland(m),  10 
Hen.  VII*  c.  22,  it  was  enacted  that  all  Statutes  made  in  Ekigland 
concerning  the  public  weal  of  the  same,  should  be  deemed  good  and 
effectual  in  the  law  within  the  land  of  Ireland.  And  by  10  Hen.  VII. 
c.  8(a),  the  Statute  of  Kilkenny,  except  so  far  as  it  related  to  riding  in 
saddles,  or  speaking  the  Irish  language,  was  confirmed,  and  ordered  to 
be  executed. 

Notwithstanding  these  enactments,  the  Irish  customs  were  followed 

(g)  See  Appendix,  No.  11.  Irish  Areh8eok>gical  Society. 

(A)  See  Appendix,  No.  III.  (Jt)  Ware's  Antiq.  by  Harris,  70. 

(t)  Ryley's  placita  Parliam.  569;  Mo-  (I)  8  £dw.  IV.  c.  1,  Irish. 

iTiirax,  109.  (m)  10  Hen.  VII.  c.  22,  Irish. 

0)  40  Edw.  III.     This  Statute  has         (n)  10  Hen.  VII.  c.  8,  Irish. 
Wen  printed  for  the  first  time  by  the 
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by  many  of  the  English  settlers,  and  the  English  law8(o)  were  only 
observed  in  fortified  towns,  and  in  such  parts  of  Ireland  as  had  been  re- 
duced under  the  king's  obedience.  During  the  reign  of  Edward  III., 
the  British  dominion  had  been  established  over  a  considerable  portion 
of  Ireland(p) ;  but  at  later  periods,  the  jurisdiction  was  much  circum- 
scribed, and  during  the  reigns  of  Henry  VIL  and  Henry  Ylll,{q)j 
did  not  extend  beyond  the  limits  of  the  English  pale(r). 

All  Statutes  passed  in  the  English  parliament  previously  to  the 
tenth  year  of  Henry  VIL,  A.  D.  1494(*),  regarding  the  public  benefit, 
and  which  have  not  been  varied,  repealed,  or  become  obsolete,  still 
continue  of  force  in  Ireland. 

15.  The  Irish  chieftains  had  not  estates  of  inheritance  in  their  pos- 
sessions: they  only  claimed  a  title  to  their  lands  for  their  lives,  under 
the  precarious  tenure  of  tanistry.  The  whole  country  was  distributed 
amongst  septs  or  clans,  which  were  subject  to  the  authority  of  a  chief- 
tain, appointed  according  to  the  custom  of  tanistry  (^),  by  which  it  was 
regulated,  that  the  oldest  and  most  worthy  member  of  the  ruling  family 
should,  upon  a  vacancy,  become  tanist,  or  coadjutor  of  the  tribe ;  and 
in  order  to  avoid  contests  for  the  succession,  the  tanist  was  appointed 
in  the  life-time  of  the  chieftain,  to  be  his  successor  apparent ;  and  upon 
the  chieftain's  deajth  to  succeeed  to  that  dignity,  but  neither  in&nts, 
nor  females,  were  deemed  eligible  for  the  ofiBce. 

The  chieftain  and  the  tanist  respectively,  had  certdn  mensal  lands 
allotted  for  their  support,  and  the  residue  of  the  lands  belonging  to  the 
clan  were  divided  by  the  canfinny,  or  most  ancient  of  its  member8(«), 
according  to  the  Irish  custom  of  gavelkind,  amongst  the  community, 
or  clansmen,  at  his  discretion,  subject  to  certain  seignories,  or  duties 
reserved  for  the  benefit  of  the  chieftain ;  and  upon  the  death  of  any 
considerable  landholder,  the  sept  or  clan  were  assembled,  and  the  can- 
finny  made  anew  partition,  giving  to  each  individual  a  portion  according 
to  his  influence  or  seniority. 

In  this  partition,  the  son  did  not  obtain  the  part  which  his  father 
enjoyed;  no  provision  was  made  for  the  widow  or  daughters  of  a  de- 
ceased occupier ;  and  illegitimate  children  were  entitled  to  shares  in 
the  distribution.     The  effect  produced  by  the  frequent  change  of  pos- 

(o)  1  Ware's  Antiq.  by  Harris,  69.  of  Dublin,  Louth,  Meath,  and  Kildare. 

Cp)  Chief  Baron  Fynglass's  Breviate  (s)  10  Hen.  VII.  c.  22,  Iriah. 

in  Harris's  Hibernica.  (0  Ware's  Antiq.  by  Harris,  70;  1 

(q)  State  Papers  containing  the  cor-  PaJgrave's  English  Commonwealth,  7'2 ; 

respondence  during  the  reign  of  Henry  caae  of  Tanistry,  Dav.  Rep.  78 ;  case  of 

VIII.,  vol.  i.  p.  512,  note  2.  Gavelkind,  Dav.  Rep.  134. 

(r)  The  pue  comprised  the  counties  (u)  Appendix,  No.  IV. 
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session,  and  of  the  uncertainty  of  property  in  land  was  such,  that  in  the 
Irish  countries,  whilst  these  customs  prevailed,  neither  inclosures  nor 
improvements  were  made,  nor  civil  habitations  erected. 

These  customs  were  recognised  as  legal  in  a  great  part  of  Ireland, 
uotil  the  reign  of  James  I.,  when  they  were  declared  unlawful  in  an 
ejectment(v)  brought  for  lands  situate  within  a  district  called  Poble 
O'Callaghan,  in  the  county  of  Cork.  The  custom  contended  for  in 
this  case  was(tc?),  that  the  lands  holden  by  the  tenure  of  tanistry  ought 
to  descend  seniori  et  dignisrimo  viro  sanguinis  et  cognaminis  of  the 
person  last  seised,  aud  that  the  daughters  of  such  person  so  dying 
§eised,  were  not  inheritable  of  such  lands.  It  was  however  decided  by 
the  Irish  judges,  that  the  customs  of  tanistry  and  gavelkind  were 
void,  and  that  all  lands  in  Ireland  should  descend  according  to  the 
course  of  the  common  law,  and  that  wives  should  be  endowed,  and 
daughters  should  be  inheritable  to  such  lands. 

It  was  also  ordered  by  the  then  Lord  Deputy,  that  if  any  of  the 
mere  Irish  had  enjoyed  any  portion  of  land  by  the  Irish  custom  of  ga- 
velkind, before  the  commencement  of  the  reign  of  King  James  I., 
they  should  be  established  and  continued  in  it,  but  that  all  such  should 
thenceforth  be  adjudged  to  descend  to  the  heirs  of  the  previous  propri- 
etors, according  to  the  common  law. 

16.  By  the  Irish  Statute(x),  12  Eliz.  c.  4,  any  of  the  Irishry,  or 
degenerate  English,  holding  by  Irish  customs  and  not  by  tenure,  were 
enabled,  upon  surrender,  to  obtain  grants  of  their  lands  from  the 
Crown,  to  hold  by  such  tenure,  and  subject  to  such  rents  and  services 
as  should  be  expressed  in  letters  patent  for  that  purpose.  Many  grants 
were  made  in  pursuance  of  this  Act,  and  of  a  commission  which  issued 
in  the  27th  year  of  the  reign  of  Queen  Elizabeth,  according  to  its  pro- 
visions ;  but  various  errors  and  defects  being  discovered  in  the  letters 
patent  which  were  then  granted,  the  native  Irish  proprietors  were  invited 
by  a  proclamation  of  King  James  L(y)  to  surrender  their  possessions, 
and  were  offered  grants  of  their  estates  in  fee,  subject  to  certain  small 
rents.  This  encouragement  occasioned  a  general  surrender,  and  the 
former  possessors  obtained  grants  of  their  estates  in  fee  simple,  by 
letters  patent  from  the  Crown. 

The  greater  part  of  the  counties  of  Donegal,  Tyrone,  Derry,  Fer- 
managh, Cavan,  and  Armagh,  in  the  province  of  Ulster,  which  had 

(0  Marrongh  Mac  Bryan  dem.  Brien  Antiq.  by  Harris,  69. 

Mac  Owen  r.  Cahir  O'Callaghan,  Dav.  (w)  Appendix,  No.  V. 

Rep.  78;  5  Jac.  1,  A.  D.  1607;  thecjwe  (x)  12  Eliz.  c.  4,  Irish, 

of  Gavelkind,  Dav.  Rep.  134;  Ware's  (y)  Bearing  date  the  2 Ist  July,  1615. 
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escheated  to  the  Crown  after  the  rebellion  of  1641,  were  g^nted  by 
letters  patent  to  British  undertakers,  subject  to  various  regulations. 

Landed  property  in  Ireland  is  holden  by  letters  patent,  sub- 
ject to  certain  small  rents(z)  called  crown-rents  and  quit-rents.  The 
crown-rents  arise  chiefly  from  grants  of  land  formerly  belonging  to  re- 
ligious houses,  which  were  suppressed  or  dissolved  during  the  reign  of 
Henry  VIII.,  and  also  from  grants  of  land  situated  in  the  six  escheated 
counties  of  Ulster.  The  quit-rents  are  reserved  on  grants  made  by  the 
Crown,  pursuant  to  the  Acts  of  Settlement(a)  and  Explanation(6). 

17.  During  the  reign  of  King  Charles  I.,  it  became  a  subject  of 
political  controversy(c),  whether  the  parliament  of  England  had  any 
right  to  make  laws  to  bind  Ireland.  Several  English  Statutes  passed 
prior  to  the  reign  of  King  fkiward  IV.,  had  acquired  the  force  of  laws 
in  Ireland,  without  any  sanction  from  the  Irish  legislature,  but  during 
the  long  interval  between  that  period  and  the  time  of  Charles  I.,  the 
English  parliament  did  not  exercise,  or  claim  authority  to  bind  Ireland 
by  any  Statute  introductory  of  a  new  law.  Upon  the  accession  of 
William  and  Mary  to  the  throne,  several  Statutes,  as  well  public  as 
private,  purporting  to  bind  Ireland,  were  passed  by  the  English  legis- 
lature, and  acquiesced  in  by  the  Irish  parliament,  but  in  the  year 
l69S(d)  the  dispute  was  renewed,  and  continued  long  afterwards  to  be 
a  theme  of  vehement  discussion  in  both  countries. 

The  controversy  respecting  the  independence  of  the  Irish  legisla- 
ture, involved  the  question  whether  a  writof  errorto  reverse  a  judgement 
of  the  Irish  Court  of  King's  Bench  might  be  granted  returnable  into 
the  King's  Bench  of  England ;  and  also,  whether  the  British  house  of 
peers  had  an  exclusive  right  to  decide  upon  appeals  from  decrees  pro- 
nounced by  Irish  courts  of  equity.  It  appears  by  a  record(£)  still 
extant,  that  in  the  first  year  of  the  reign  of  King  John,  the  Court  of 
King's  Bench  {curia  regis)  of  England,  entertained  an  appeal  of 
murder  brought  by  the  vassal  and  kinsmen  of  an  English  settler  in 
Ireland,  against  another  Englishman,  where  the  crime  was  committed 
in  Dublin.  It  is  probable  that,  not  long  afterwards,  the  English 
courts  ceased  to  maintain  any  original  jurisdiction  for  criminal  oifences 


(«)  1  Howard's  Revenue  Exchequer, 
31.  This  work  is  generally  attributed 
to  Charles  0*Neill,  formerly  one  of  his 
Majesty's  counsel. 

(a)  14  &  15  Car.  II.  c.  2,  Irish. 

(ft)  17  &  18  Car.  II.  c.  2,  Irish. 

(e)  A  declaration,  setting  forth  how 
the  laws  and  Statutes  of  England  came 
to  be  of  force  in  Ireland,  by  Patrick 


Darcy ;  with  the  answer  of  Sir  Samuel 
Mayart,  one  of  the  Judges  of  the  Com- 
mon Pleas,  printed  in  Harris's  Hibemica. 

(d)  The  case  of  Ireland's  beine  bound 
by  Acts  of  Parliament  in  England,  stated 
by  Wm.  Molyneux.    London,  1720. 

(e)  See  a  copy  of  this  curious  record 
in  the  Appendix,  No.  YI.  Brunus  r. 
Warinus. 
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committed  in  Ireland ;  but  from  a  very  early  period,  until  the  year 
1782,  the  right  of  the  English  Court  of  King's  Bench  to  examine  and 
reverse  the  judgements  of  the  Irish  Court  of  King*s  Bench  upon  writs 
of  error  was  undisputed. 

The  British  House  of  Lords  however  claimed,  and  in  many  instances 
exercised,  the  right  of  deciding  upon  appeals  from  decrees  of  Irish 
courts  of  equity,  and  of  reviewing  the  judgements  of  the  Irish  Court  of 
Exchequer  Chamber  upon  writs  of  error.  In  the  year  1719,  a  decree 
of  the  Court  of  Exchequer  of  Ireland(/}  having  been  reversed  upon 
appeal  by  the  Irish  House  of  Lords,  upon  a  further  appeal  to  the  Bri* 
tkh  House  of  Lords,  the  decree  of  the  Irish  Court  of  Exchequer  was 
affirmed,  and  the  order  of  affirmance  was  carried  into  effect.  With  a 
tiew  of  putting  an  end  to  such  conflicts,  it  was  enacted  by  the  English 
Statute(^)  6  Geo.  I.  c.  5,  that  the  British  parliament  had  full  power  to 
make  laws  of  sufficient  force  to  bind  Ireland,  and  that  the  House  of 
Lords  of  Ireland  had  no  right,  or  jurisdiction,  to  reverse  or  affirm 
any  judgement  or  decree  made  in  any  court  of  Ireland,  and  that  all 
proceedings  before  the  Irish  House  of  Lords,  upon  any  such  judge* 
meat  or  decree  were  void. 

This  declaratory  act,  asserting  the  dependency  of  the  Irish  parlia- 
ment, had  the  effect  of  increasing  the  evil  which  it  was  intended  to 
remove,  until  at  length  it  was  repealed  by  the  English  Statute(A),  22 
Geo.  111.  c.  53,  and  it  was  afterwards  declared  by  another  English 
Statute(t),  28  Geo.  III.  c.  28,  that  Ireland  should  only  be  bound  by 
laws  enacted  by  its  own  parliament,  and  that  no  writ  of  error  or  appeal 
should  lie  to  England  from  any  suit  decided  in  Ireland. 

By  the  Irish  Statute(j),  21  &  22  Geo.  III.  c.  48,  after  reciting 
the  Act  10  Hen.  VII.  c.  22,  whereby  all  such  Statutes  theretofore 
made  in  England,  as  concerned  the  common-weal  of  the  realm,  were 
confirmed  in  Ireland,  and  that  subsequently  divers  Statutes  were  made 
in  the  British  parliament,  for  assuring  the  forfeited  and  other  estates 
in  Ireland ;  and  for  the  regulation  of  trade,  and  other  purposes,  it  was 
enacted,  that  all  Statutes  theretofore  made  in  England,  for  assuring 
the  forfeited  estates  in  Ireland,  and  also  all  private  Acts  made  in 
England,  whereby  any  lands  or  tenements  in  Ireland,  or  any  estate  or 
interest  therein,  were  holden  or  claimed,  or  which  any  way  concerned 
the  title  thereto,  or  any  evidence  respecting  the  same :  and  also  such 
clauses  and  provisions  in  any  Statutes  made  in  England,  concerning 


(/)  Sherlock  p.  Annesley. 
{gj  6  Geo.  I.  c.  5,  English. 
(h)  22  Geo.  III.  c.  53,  English. 


(0  28  Geo.  III.  c.  28,  English. 
0)  21  &  22  Geo.  III.  c.  48,  Irish. 
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commerce,  as  imported  to  impose  equal  restraints  on  the  subjects  of 
England  and  Ireland,  and  to  entitle  them  to  equal  benefits,  should  be 
accepted  and  executed  in  Ireland,  according  to  the  tenor  thereof  res- 
pectively. 

By  the  Irish  Statute(A),  21  &  22  Geo.  III.  c.  49,  it  is  enacted, 
that  all  erroneous  judgements,  orders  and  decrees,  should  be  finally 
examined  and  reformed  in  the  Irish  parliament:  but  that  nothing 
therein  contained  should  invalidate  or  affect  any  judgement,  order,  or 
decree,  which  had  been  made  in  Great  Britain  previously  to  the  1st 
day  of  June,  1782,  and  that  the  same  should  remain  in  full  force. 

18.  Actual  investiture^  or  seisin(/),  or  a  regular  attornment,  was 
essential,  by  the  feodal  law,  to  complete  a  transfer  of  the  freehold  in 
lands.  The  appropriate  methods  at  common  law,  of  creating  freehold 
estates  in  lands  in  possession,  were  by  feoffment,  or  lease,  with  livery 
of  seisin,  or  by  lease  and  release.  A  feoffment,  in  its  usual  acceptation, 
is  a  conveyance  of  the  inheritance  of  lands  in  possession,  with  a  clause 
of  warranty,  and  may  be  considered  a  mode  of  assurance  which  has 
fallen  into  disuse  in  Ireland. 

19.  A  lease  is  a  mutual  contract,  whereby  the  owner  of  lands  or  te- 
nements confers  on  a  tenant  the  temporary  possession  of  the  subject 
and  the  enjoyment  of  the  profits,  for  a  stipulated  rent,  or  annual  pay- 
ment in  money,  grain,  or  services,  retaining  the  reversion,  or  property 
in  the  land,  after  the  determination  of  the  contract.  A  feoffment,  or 
freehold  lease,  at  common  law,  must  be  completed  by  livery  of  seisin. 

20.  Livery  of  seisin(m)  is  the  symbolical  delivery  of  the  actual 
possession  of  lands  by  the  lessor,  or  his  attorney  duly  appointed  by 
deed  for  that  purpose  (n),  to  the  lessee,  or  his  attorney  duly  constituted, 
by  delivering  upon  the  premises,  in  the  name  of  seisin  of  the  lands, 
the  key  of  the  house-door,  if  there  be  a  house  on  the  premises,  or 
a  twig  or  sod  cut  on  the  lands,  to  the  tenant,  every  person  having  any 
lawful  estate(o)  and  possession  being  previously  removed.  The  occu- 
pation of  a  tenant(/9)  at  sufferance,  will  not  defeat  the  effect  of  livery, 
nor  will  it  be  defeated  by  an  inmate  of  the  person  making  livery  being 


(k)  2\k  22  Geo.  IIL  c.  49,  Irish. 

(I)  The  word  *•  seisin"  is  derived  from 
the  French  '*saisir'*  apprehendere  seu 
possessionem  rei  obtiuere.  Seisina  idem 
valet  in  jm-e  nostro  quod  in  jure  civili, 
investitura ;  Spelm.  Gloss,  in  verbo. 

(ill)  Sharp's  case,  6  Rep.  26 ;  Sharp  o. 
Sharp,  Cro.  Eliz.  482,  S.  C. ;  Co.  Litt. 
418,  A. ;  Thoroughgood's  case,  9  Rep. 
136;  Bettisworth's  case,  2  Rep.  31,  B.; 


Vaughan  v.  Holder,  Cro.  Jac  80 ;  Ro. 
Abr.  Feffment,  P.  3  Prest.  Abstr.  83 
to  89. 

(n)  3  Prest.  Abstr.  83 ;  Co.  Litt  46, 
B.  and  the  note. 

(o)  Doe  dem.  Reed  o.  Taylor,  5  B.  & 
Adol.  575 ;  2  Nev.  &  Mann.  508,  S.  C. ; 
Shepp.  &  ouchst.  213. 

(p)  2  Ro.  Abr.  Feffment,  5  L.,  pi. 
24. 
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suffered  to  continue  in  the  dwelling-house,  unless  placed  there  to  re-^ 
present(9)  some  person  intended  to  be  ousted.  If  the  lessee  be  absent, 
and  have  neither  wife,  child,  nor  servant  on  the  land,  though  his  cattle 
lemain  on  the  ground(r),  the  livery  wUl  be  good. 

Delivery  of  the  charter  of  feoffnient(«),  or  lease  upon  the  land  by  the 
feoffor,  or  lessor,  in  the  name  of  seisin  of  the  land,  will  also  be  suflGicient 
A  memorandum  of  the  livery  should  be  endorsed  on  the  deed  or  lease, 
and  should  be  subscribed  by  any  person  present  as  a  witness  to  the 
transaction. 

The  principles  governing  the  relation  of  landlord  and  tenant(^)  in 
Ireland  are  derived  from  the  common  law  of  England,  altered  and 
modified  in  many  respects  by  the  statute  law  peculiar  to  this  country. 
Persons  capable  of  alienating  their  property,  or  of  entering  into  con- 
tracts respecting  it,  are  competent  to  grant  leases ;  but  a  lease  for 
lives,  or  for  years,  cannot  exceed  the  estate  or  interest  of  the  lessor  out 
of  which  it  is  derived,  unless  made  to  take  effect  under  a  leasing  power. 

21.  If  the  whole  estate  or  interest  be  granted,  and  no  reversion  be 
retained,  such  an  assurance  will  be  an  assignment,  and  not  a  lease ; 
but  if  the  last  day,  or  the  ultimate(tt)  portion  of  the  grantor's  estate, 
bowever  small,  be  reserved,  the  assurance  will  operate  as  a  lease. 

22.  A  tenant,  for  his  own  life,  or  for  the  life  of  another  person, 
may  make  an  underlease  for  any  other  and  different  lives,  because  the 
possibility  of  the  continuance  of  the  grantor'8(t7)  estate  longer  than  the 
interest  of  the  grantee,  is  considered  a  reversion  sufficient  for  that  pur- 
pose. 

23.  A  lease  for  years  confers  on  the  tenant  a  right  to  the  possession 
of  the  premises  demised,  and  the  title  is  completed  by  his  entry  ;  but 
even  before  entry,  an  interest  passes  to  the  lessee,  called  an  **  inieresse 
termini"  which  the  lessor  cannot  rescind  or  defeat.  Livery,  however, 
is  not  requisite,  as  a  tenant  for  years  has  no  seisin  of  the  premises. 

24.  A  rent  reserved  upon  a  lease  for  lives  or  for  years,  where  the 
lessor  retains  a  reversion,  is  a  rent-service,  and  is  so  called  because(tc;) 


{q)  Doe  denu  Reed  v,  Taylor,  5  6.  & 
AdoL  575 ;  2  Nev.  &  M.  506,  S.  C. 

(r)  Co.  Litt.  48,  B.;  Bro.  Abr.  Feoff- 
mens  des  terres,  pi.  80. 

(0  Co.  Litt.  48,  A. ;  Sharp's  case,  6 
.26,  A. 

t)  The  word  *'lord,"  domimu,  is  a 
term  of  honour,  and  was  applied  to  a 
person  seised  in  fee,  because  he  was  en- 
titled to  homaoe  from  the  tenants  within 
bis  manor ;  and  to  distinguish  the  appel- 
I^tioa  from  a  title  of  honour,  the  word 


"2 


'*  land"  was  annexed. 

(tf)  Palmer  v,  Edwards,  1  Doi^l.  187» 
note. 

(v)  Hi^hes  V.  Howlin,  1  Fox  &  S.  7, 
and  the  note ;  Butler's  note,  94,  to  Co. 
Litt.  203,  B. ;  Bro.  Abr.  296 ;  Estates, 
pi.  67 ;  but  see  the  judgement  of  Bridg- 
roan,  C.  J.,  in  Pinker  v,  Litcott,  Bridg. 
bj  Bann.  373. 

{w)  Co.  Litt.  142,  B. ;  Anthony  Lowe's 
case,  9  Rep.  123 ;  Appendix,  No.  7* 
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the  service  of  fealty  is  incident  to  it.  The  title  to  feslty(x)  still  conti-' 
nues  part  of  our  law,  and  is  due  from  every  tenant  for  life,  or  lives,  or 
for  years,  holding  by  rent  or  other  services ;  and,  although  the  perfor- 
mance of  fealty  has  become  utterly  obsolete  in  Ireland,  yet,  if  required, 
it  must  be  renewed  or  repeated  on  every  change  of  the  lord. 

25.  A  tenant  for  years,  or  at  will,  is  capable  of  accepting  a  release 
of  the  freehold,  which  operates  as  an  enlargement  of  the  interest.  The 
common  law(y)  assurance  by  lease  and  release  was  introduced  for  the 
purpose  of  creating  freehold  estates,  and  of  dispensing  with  the  neces- 
sity of  actual  livery.  This  object  was  effected  by  making  a  lease  for  a 
year,  or  for  some  other  short  period,  under  which  the  lessee  actually 
entered  upon  the  lands,  and  acquired  the  possession,  whilst  the  free- 
holder retained  the  reversion,  and  which  he  was  then  competent  to 
grant,  or  to  release  by  deed,  without  livery,  to  the  tenant. 

26.  According  to  the  principles  of  the  feodal  law  observed  in  Eng- 
land, it  was  deemed(z)  unreasonable  that  the  fealty  and  services  of  a 
tenant  should  be  transferred  to  a  new  lord  or  superior,  unless  the  tenant 
attorned  and  consented  to  become  the  tenant  of  such  new  lord.  The 
Act,  expressing  the  tenant's  assent  to  the  alienation  of  his  landlord,  in 
order  to  give  effect  to  the  grant,  by  which  the  remainder,  reversion, 
rents,  or  services  were  intended  to  pass,  was  called  *<  attornment;"  and 
the  ceremony,  by  which  the  tenant  put  one  person(a)  in  the  place  of 
another,  as  his  landlord,  was  as  essential  to  the  operation  of  the  grant, 
as  livery  of  seisin  was  to  a  conveyance  at  common  law  of  a  freehold 
estate  in  possession. 

Attornment,  however,  was  not  required  where  the  reversion  came 
to  the  party  by  matter  of  law,  as  to  the  heir  by  descent,  or  to  a  hus- 
band by  marriage,  but  only  in  cases(£)  where  the  party  acquired  a 
reversionary  estate  by  his  own  act,  as  by  purchase,  and  then  the  as- 
signee merely  gained  an  inchoate  title,  which  would  not  support  a 
distress,  until  the  tenant  by  attornment  acknowledged  the  reversioner's 
right. 

The  necessity  of  attornment  was  avoided  in  many  instances  by  the 
Statute(c)  of  Uses,  which  executed  the  possession  immediately  to  the 

(x)  1  Cnme's  Dig.  Estates  in  Fee,  (a)  Cornish  r.  Searell,  8  B.  &  Cress, 

sect.  32;  Hargrave's  note,  20,  to  Co.  476;  Doe  dem.  Linsey  c.  Edwards,  5 

Litt.  68,  B.,  and  his  note,  95,  to  Co.  Ad.  &  EIL  95-103;  6  Nev.  &  Mum. 

Litt.  93,  B. ;  Bradby  on  Distress,  101.  633,  S.  C. 

(y)  Barker  r.  Keat,  2  Mod.  251,  by  (b)  See  the  reporter's  note  to  Brown 

North,  C.  J.  V.  Storey,  1  Mann.  &  Gr.  129. 

(z)  Co.  Litt  309,  A.,  and  Butler's  (c)  10  Car.  I.  sess.  2,  c,  1,  Irish;  27 

note,  272 ;  Com.  Dig.  title  Attornment.  Hen.  VIII.  c,  10,  English. 
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use,  and  by  the  Statute(rf )  of  Wilk,  which  transferred  the  legal  estate 
directly  to  the  devisee;  but  by  the  Iri8h(e)  Statute,  6  Anne,  c.  10,  it 
was  enacted  that  all  gprants  of  any  manors,  or  rents,  or  of  the  reversion, 
or  remainder  of  any  messauges  or  lands,  should  be  g09d  without  attorn- 
ment of  the  tenant,  provided  that  no  such  tenant  should  be  damaged 
by  payment  of  rent  to  any  such  grantor,  or  by  breach  of  any  condition 
for  nonpayment  of  rent(/)  before  notice  given  to  him  of  such  grant. 

27.  By  the  Irish  Statute(^),  15  Geo.  II.  c.  8,  it  is  enacted,  that 
the  attornments  of  tenants  to  strangers  claiming  title  to  the  estate  of 
their  landlords,  should  be  absolutely  null  and  void(A),  provided  nothing 
therein  contained  should  extend  to  vacate,  or  affect  any  attornments 
made  pursuant  to  a  judgement  at  law,  or  order  of  a  Court  of  Equity,  or 
made  with  the  consent  of  the  landlord,  or  to  any  mortgagee  afler  the 
mor^^age  had  become  forfeited. 

The  effect  of  these  Statutes  has  been  to  destroy  the  necessity  or 
efficacy(t)  of  attornments,  except  where  a  tonant  attorns  to  a  creditor 
by  mortgage,  or  judgment,  or  by  the  order  of  a  Court  of  Equity,  or 
with  the  consent  of  the  landlord. 

28.  Leases,  with  respect  to  their  commencement,  may  be  divided 
into — ^first,  leases  in  possession ;  secondly,  leases  of  the  reversion  or 
concurrent  leases ;  and,  thirdly,  reversionary  leases,  or  leases  in/kiuro. 

First — Leases  in  possession  confer  an  immediate  right  to  the  enjoys 
ment  of  the  land  demised. 

Secondly — Leases  of  the  reversion  or  concurrent  leases,  aregpranted 
to  commence  t n  prasenii  during  the  continuance  of  a  prior  subsisting 
interest,  and  take  effect  out  of  the  grantor's  reversion.  If  there  be  a 
tenant  in  possession,  under  a  lease  for  thirty-one  years,  and  during  the 
continuance  of  that  term,  another  lease  be  made  to  a  different  person  for 
lives,  or  for  years,  to  .commence  in  prtBsenti^  th6  second,  or  concur-- 
rent  lease,  must  be  made  by  deed,  and  confers  on  the  second  lessee  a 
right  to  the  rent  reserved  by  the  prior  lease,  and  creates  a  new  relation 
of  landlord  and  tenant,  by  constituting  the  second  lessee,  landlord  of 
the  original  lessee,  or  tenant. 

Thirdly — A  reversionary  lease,  or  lease  in  reversion,  is  made  to 

(<0  10  Car.  I.  8688.  2,  c.  %  Irigh ;  32  (g)  15  Geo.  II.  c.  8,  ss.  7  and  8,  Irish; 

Hen.  YIII.  c.  1,  English;  and  34  &  35  11  Geo.  II.  c.  19,  s.  11,  English. 

Hen.  VIII.  c  5,  EngUsh.  (A)  Meredith  v,  Gilpin,  6  Price,  146- 

(e)  6  Anne,  c.  10,  ss.  9 and  10,  Irish;  154. 

4  &  5  Anne,  c.  16,  English.  (t)  See  Brawlev  v.  Wade,  M'Clell. 

(/)  Luinlej  9.  Hodgson,  16  East,  99 ;  666 ;    Harris  o.  Booker,  4  Bing.  99 ; 

Birch  p.  Wright,  1  T.  R.  385 ;  Pope  v.  Harris  ».  Pugh,  4  Bing.  335. 
^iggs.  9  B.  &  Cress.  262. 
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commence  on  the  determination  of  a  prior  subsisting  interest,  and  if 
granted  for  years,  does  not  require(J)  a  deed,  but  may  be  created  by 
an  instrument  in  writing,  as  an  interesse  termini  is  only  conferred 
during  the  continuance  of  the  prior  lease.  A  lease  injuturo  is  made 
to  commence  in  possession  at  a  future  day,  where  there  is  no  prior  sub- 
sisting estate,  as  a  lease  made  and  delivered  on  the  1st  of  January  for 
a  term  of  years  to  commence  on  the  25th  of  March  next  ensuing. 

29.  Where  lands  are  in  possession  of  a  tenant  for  life,  or  for  years, 
the  reversion  may  be  conveyed  to  a  purchaser,  subject  to  the  subsisting 
lease,  merely  by  deed  of  grant,  without  livery,  or  any  further  ceremony, 
the  attornment  or  consent  of  the  lessee  being  rendered  unnecessary  by 
Statute. 

30.  The  whole  system  of  the  transfer  of  landed  property  was  altered 
by  the  introduction  of  uses,  by  means  of  which  a  landed  proprietor  was 
enabled  to  dispose  of  his  estate  by  the  mere  delivery  of  a  deed  of  con- 
veyance, subject  to  such  limitations  as  the  owner  thought  fit  to  direct. 

Conveyances  to  uses  conferred  many  advantages(A)  on  landed 
proprietors,  by  enabling  them  to  evade(/)  the  heaviest  of  the  feodal 
burthens,  to  dispose  of  the  property  by  will,  or  to  limit  it  by  deed  in  a 
manner  which  the  rules  of  the  common  law  would  not  have  warranted. 
The  estate  was  conveyed  to  certain  persons  as  trustees,  who,  iCt  law, 
were  the  absolute  owners ;  but  in  a  Court  of  Equity  such  trustees  were 
considered  merely  as  nominees  of  the  person  by  whom  the  estate  was 
granted.  If  the  feoffees  to  uses  or  trustees  violated  the  confidence 
reposed  in  them,  no  redress  could  have  been  obtained  in  any  court  of  law; 
but  the  Chancellor,  who  then  was  usually  an  ecclesiastic,  guided  by 
the  doctrines  of  the  civil  law,  compelled  a  discovery  upon  oath  from 
the  trustees,  and  enforced  the  execution  of  the  trust.  In  like  manner, 
a  person  who  contacted  to  convey  or  demise  lands  to  another  for  va- 
luable consideration,  was  treated  in  Equity  as  a  trustee,  and  was  com- 
pelled to  execute  a  valid  legal  conveyance  or  lease  pursuant  to  his 
agreement. 

The  Statute  of  Uses(m)  was  passed  for  the  purpose  of  annihilating 
the  equitable  estate  of  the  cestuique  trust,  and  this  object  was  sought 
to  be  attained  by  vesting  the  legal  estate  of  the  trustees,  as  well  as  the 
beneficial  interest  in  the  land,  in  the  cesttUque  use. 


fi< 


J)  2  Prest.  Abstr.  60.  kenny,  40  Edw.  III.  c.  22,  printed  hj 

(A)  Butler's  note,  231,  to  Co.  Litt.  the  Archieological  Society. 

27U  B.  (m)  10  Car.  I.  sess.  2,  c.  1,  Irish;  27 

(0  See  Appendix,  No.  VIII. ;  8  Edw.  Hen.  Y III.  c.  10,  English. 

II.   c.  4,  Irish ;  and  the  Stat,  of  Kil- 
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31.  Upon  a  sale  of  lands,  the  owner,  in  the  first  instance,  generally 
agreed  to  sell  the  estate  to  the  purchaser,  and  such  a  contract  was  tech- 
nically styled  *<  a  bargain  and  sale ;"  and  though,  prior  to  the  Statute, 
it  did  not  pass  the  legal  estate,  the  vendor  was  considered  in  Equity  a 
trustee  for  the  purchaser.  The  Statute  of  Uses,  having  transferred  the 
legal  estate  to  the  bargainee  or  purchaser,  and  as  estates  might  at  that 
time  have  been  conveyed  without  any  instrument  in  writing,  it  was 
deemed  expedient  to  enact(n),  that  bargains  and  sales  should  be  made 
by  indentures,  to  be  enrolled  within  six  lunar  months  after  their  dates ; 
bat  it  was  determined  that  chattel  interests  were  not  included  in  the 
Statute  of  Enrolments,  and,  consequently,  that  indentures  of  bargain 
and  sale  for  terms  of  years  did  not  require  to  be  enrolled. 

32.  The  Courts  of  common  law,  in  construing  the  Statute  of  Uses, 
moiMed(p)  the  use  so  as  to  allow  a  limitation  to*  unborn  children,  or 
other  contingent  estates  to  take  effect  as  such  contingencies  arose ;  and 
applied  a  similar  rule  of  construction  to  springing  and  shifting  uses,  as 
well  as  to  powers,  or  future  uses.  Sir  Edward  Coke,  and  other  emi- 
nent lawyers,  thought  that  a  possibility (jd)  of  seisin,  or  ^^scintiUa 
juriSf*'  remained  in  the  releasees  to  uses,  to  serve  the  contingent  uses 
as  they  came  into  operation ;  but  Sir  Edward  Sugden,  after  an  elabo- 
rate review  of  the  authorities  on  the  subject,  seems  to  have  successfully 
established,  that  the  original(j^)  seisin  of  the  releasees  to  uses,  being 
commensurate  with  the  whole  fee,  was  sufficient,  upon  the  execution 
of  the  conveyance,  to  give  complete  effect  to  all  the  limitations,  as  well 
to  those  which  are  future,  as  to  those  which  are  immediately  executed ; 
and  thus  at  once  drawing  out  of  the  releasees,  the  entire  seisin,  and  at 
the  same  time  giving  l^al  efficacy  to  the  whole  series  of  limitations. 

Id  other  instances,  a  strict  construction  prevmled.  Thus,  it  was 
resolved  that  the  Statute  could  not  execute  a  use{r)  upon  a  use;  as,  if 
lands  were  limited  to  the  use  of  A.,  to  the  use  of  B.,  to  the  use  of  J.  S., 
it  was  ruled,  that  the  first  use  to  B.  could  only  be  executed  by  the 
Statute,  and  that  the  ulterior  use  to  J.  S.  was  absolutely  void.  The 
second  use  or  trust,  therefore,  became  an  equitable  estate,  subject  only 
to  the  controul  of,  and  only  capable  of  being  enforced  by  a  Court  of 
Equity :  and  if  an  estate  of  freehold  be  limited  to  A.,  to  the  use  of 

(s)  10  Car.  I.  seas.  2,  c.  1,  8.  17,  Brent's  case,  3  Dyer.  340,  A. 

Irish;  27  Hen.  VIIL  c.  16,  English.  (9)  1  Sugd.  on  Powers,  37. 

(0)  1  Sugd.  on  Powers,  12-37 ;  Cbud-  (r)  TYrrel's  case,  2  Dyer,  155,  pi.  20 ; 

kigh'scase,  1  Rep.  120,  A.;  Dillon  v.  Daw  v.  New  borough,  1  Com.  Rep.  242  i 

Fraine,  Popham,  70,  S.  C. ;  1  Anders.  Doe  dem.  Lloyd  v.  Passingham,  6  B.  & 

309,  S.  C.  Cress.  305. 

ip)  Chudleigh*8  case,  1  Rep.  129,  B.; 
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A.  in  trust  for  J.  S.,  although  A.  is  in  by  the  common  law,  he  takes(«) 
the  estate  clothed  with  the  use,  and  J«  S.  has  merely  an  equitable 
interest. 

Lord  HaTdwicke(^)  observed,  that  a  Statute  thus  solemnly  and 
pompously  introduced,  has,  by  this  strict  construction,  been  reduced 
to  have  no  other  effect  than  to  add  two  or  three  words  to  a  conveyance. 

It  was  also  settled  by  a  determination  of  all  the  Judges,  that  chat- 
tel interests,  or  terms  for  years(tf),  did  not  come  within  the  operation 
either  of  the  Statute  of  Uses  or  of  Enrolments,  and,  consequently, 
that  if  a  term  for  years  were  assigned  to  J«  S.  and  his  executors,  to  the 
use  of  A.,  the  use  limited  to  A.  was  absolutely  void  at  law,  and  the 
entire  estate  and  interest  in  the  term  remained  vested  in  J.  S.  A  term 
for  years  undoubtedly  may  be  created,  or  derived  out  of  a  freehold  estate 
by  way  of  use ;  but  after  it  has  once  become  a  subsisting  chattel  inte- 
rest, it  is  not  capable  of  being  conveyed  to  uses,  so  as  to  vest  the  term 
in  the  cestuique  use, 

33.  The  consequence  of  these  decisions  was  to  substitute  the  modem 
trusts  for  the  old  uses,  and  to  produce  the  important  distinction  between 
legal  and  equitable  estates,  forming  one  of  the  peculiar  characteristics 
of  British  jurisprudence,  and  affecting  to  a  great  extent  all  real  pro- 
perty in  these  realms.  Equitable  estates  or  interests  are  created  by  an 
assurance  vesting  the  legal  estate  in  trustees,  upon  trust  to  apply  the 
profits  for  the  benefit  of  certain  individuals,  or  for  certain  specified 
objects ;  and  the  beneficial  interest  in  the  property  constitutes  an  equi* 
table  estate :  so,  if  the  owner  of  landed  property  for  valuable  consider 
ration  bind  himself  by  an  executory  agreement  in  writing  to  convey 
the  premises  to  a  purchaser,  or  to  execute,  or  to  renew  a  lease  on  speci- 
fied terms,  and  the  intended  purchaser,  or  lessee,  enter  into  possession 
in  pursuance  of  the  contract,  the  interest  is  termed  an  equitable  estate. 

All  actions  and  proceedings  at  law  must  be  brought  and  defended 
in  the  name  of  the  owner  of  the  legal  estate,  and  the  person  who  has 
the  equitable  estate  can  only  enforce  his  rights  through  the  medium  of 
a  Court  of  Equity. 

34.  By  the  law  of  England,  contracts  are  divided(v),  into  agpree- 
ments  by  specialty,  or  under  the  seal  of  the  party ;  and  agreements  by 
parol,  under  which  latter  description  are  comprehended,  as  well  oral 

(s)  Doe  dem.  Lloyd  v.  Passingbam,  (u)  3  Djer.  369,  A.,  pi.  50;  Gilb.  on 

6  B.   &  C.  305 ;    Hopkins  v.  Hopkins,  Uses,  bv  Sugd.  80,  note  7* 

West's  Rep.  621  ;  1  Atk.  591,  S.  C.  (p)  llann  r.  Hughes,  7  T.  R.  350,  in 

(0  Hopkin^j  ».  Hopkins,  West's  Rep.  the  note ;  4  Bro.  Pari.  C.  27,  S.  C. 
621 ;  1  Atk.  591,  S.  C. 
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agreements,  not  reduced  into  writings  as  written  agreements,  not 
under  seal.  Tliere  is  no  such  third  class  of  agreements  recognised  by 
the  common  law,  as  contracts  in  writing.  Prior  to  the  Statute  of 
Frauds,  an  instrument(t<;)  in  writing  not  under  seal,  was  considered 
merely  as  evidence  of  the  verbal  contract  between  the  parties,  and  all 
parol  contracts,  whether  in  writing  not  under  seal,  or  merely  oral, 
were  of  equal  authority.  The  expression,  '^  parol"  agreement,  hov- 
erer,  is  now  usually  applied  to  contracts,  of  which  there  is  no  written 
eridence. 

35.  Preparatory  to  the  execution  of  a  formal  lease,  an  agreement 
in  writing  is  frequently  entered  into  by  the  parties,  or  a  proposal  in 
writing  is  made  by  the  intended  lessee,  and  accepted  by  the  landlord, 
specifying  the  terms  and  duration  of  the  intended  demise.  A  court  of 
law  can  only  compensate  by  damages  a  breach  of  the  contract,  but  a 
Court  of  Equity  will  enforce  its  specific  performance,  and  compel  the 
execution  of  leases  pursuant  to  the  terms  of  the  agreement.  If  the 
intended  lessee  either  enter  into,  or  continue  in  possession  by  force  of 
such  equitable  contract,  and  rent  be  accepted  under  it  by  the  landlord, 
the  occupation  of  the  tenant  is  treated  by  a  Court  of  law  merely  as  a 
yearly(a;)  holding,  determinable  on  the  expiration  of  the  specified  pe- 
riod, unless  previously  put  an  end  to  by  notice  to  quit,  or  by  mutual 
consent.  The  occupation  of  land  by  a  tenant,  at  an  annual  rent,  where 
no  precise  period  is  fixed  for  its  duration,  creates(^),  by  legal  construc- 
tion, a  tenancy  from  year  to  year,  determinable  by  notice  to  quit. 

36.  A  tenancy  at  will  is  a  holding(2)  by  the  express  or  implied 
consent  of  the  owner,  without  raising  any  obligation  on  the  part  either 
of  landlord  or  tenant,  to  continue  the  tenancy  for  any  certain  term ; 
and  it  may  be  dissolved  immediately  by  notice  from  either  party  to 
that  efiect,  or  by  any  act  of  either  party(a)  inconsistent  with  the  con- 
tinuance of  such  a  holding.  A  tenancy  at  will  cannot  be  the  subject 
of  conveyance,  as  any  act  either  by  the  landlord  or  by  the  tenant  for 
the  transfer  of  the  property,  amounts  to  a  determination  o(  the  mil; 
and,  upon  the  same  principle,  the  death  of  either  party  puts  an  end  to 
the  holding. 

Lord  Mansfield  observed(&),  that  leases  at  will,  in  the  strict  legal 
notion,  being  found  extremely  inconvenient  for  flEurming  purposes, 

(v)  Marquess  of  Normanby  r.  Duke  (z)  Co.  Litt.  55,  A. 

of  DeTonshire,  Freem.  in  Chan.  217.  W)  Doe  dem,  Bennett  v.  Turner,  7 

(x)  See  Butler's  note,  228,  to   Co.  Mees.  &  W.  226;  see  post.  Book  II.  c. 

Litt  270,  B. ;    Doidge  v.  Bowers,  2  2,  No.  2 ;  Turner  v.  Doe  dem,  Bennett, 

Mees,  &  W.  3f>5 ;  Berrey  o.  Lindley,  4  9  Mees.  &  W.  643. 

Scott's  N.  R.  61 ;  3  Maun.  &  Gr.  4i>8.  (2>)  TimmiDs  o.  llowlinson,  3  Burr. 

(y)  4  Jarm.  Con.  457.  1609. 
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existed  only  notionaUy^  but  it  could  only  have  been  meant(c)  by  this 
observation,  that  estates  at  will,  according  to  modem  practice,  were  no 
longer  created  by  express  words,  and  that  such  interests  would  not  be 
implied. 

37.  Tenancy  by  sufferance(d)  occurs  where  a  tenant,  having  entered 
and  obtained  possession  by  title,  retains  possession  by  the  laches  of  the 
lessor  after  the  title  has  ceased.  Occupation  by  sufferance  can  hardly 
be  deemed(6)  a  tenancy,  for  if  the  landlord  proceed  without  imrear 
sonable  delay  (/),  after  the  expiration  of  the  tenant's  title,  for  recovery 
of  possession,  the  person  overholding  will  be  treated  as  a  trespasser ; 
and  if  the  landlord  receive  rent  from  the  occupier,  accruing  due  subse- 
quently to  the  expiration  of  the  antecedent  tenancy,  or  otherwise 
acknowledge  his  right  to  hold  the  land,  a  new  tenancy  will  be  inferred, 
which  cannot  be  defeated  without  notice.  Tenancy  by  sufferance 
appears  to  have  been  raised  by  the  common  law  for  the  purpose  of 
preventing  the  true  owner's  right  of  entry(^)  from  being  barred  or 
defeated  by  lapse  of  time,  so  long  as  such  tenant  continued  in  posses- 
sion, without  doing  any  act  inconsistent  with  the  reversioner's  title. 

38.  The  lowest  degree  of  title  to  lands(A)  consists  in  the  mere 
naked  possession  or  occupation  of  the  soil  by  a  person  without  any 
pretence  of  right,  but  claiming  the  exclusive  enjoyment  of  the  land,  as 
where  a  person  without  colour  of  title,  or  any  authority,  obtains  posses- 
sion by  force  or  by  surprise,  or  where  a  person  without  licence  enters 
upon,  and  exclusively  occupies  part  of  a  common  or  waste,  or  where, 
after  the  death  of  the  lawful  owner,  a  stranger,  without  title,  intrudes 
upon  the  vacant  possession. 

To  the  same  head  may  properly  be  referred  the  case  of  a  person 
entering  upon  lands  as  a  bailiff(t)  or  servant,  and  refusing  to  restore  the 
possession  to  his  employer.  While  a  servant  occupies  land  or  houses 
in  the  name  of  his  master,  the  occupation  of  the  servant  is  considered 
to  be  the  possession  of  his  employer ;  and  if  the  servant  refuse  to  quit 


(c)  Hargr.note,d61,toCo.Litt55,A. 

Id)  Co.  Litt.  47,  B. 

(e)  Barry  v.  Goodman,  2  Mees.  &  W. 
768 ;  Jon6s  dem.  Gash  v.  Cotter>  2  Huds. 
&  Br.  203. 

(/*)  Doe  dem.  Gates  v.  Somerville,  6 
B.  &  Cress.  126;  9  D.  &  Ry.  100 ;  Doe 
dem.  Thomas  r.  Field,  2  Dowl.  Pr.  Ca. 
542 ;  Doe  dem.  Foley  v.  Wilson,  1 1  East, 
56  ;  Doe  dem.  HoIIingsworth  v.  Stennett, 
2  Espin.  N.  P.  C.  717. 

(g)  Watkins,  by  Morley  &  Cootc,  24; 
1  Ro.  Abr.  659;  Disseisin  C.  pi.  15; 
Lessee    Howard  v.   Sherwood,  Al.   & 


Nap.  217. 

(A)  Savigny,  in  his  "  Treatise  of  Pos- 
session according  to  the  Principles  of 
the  Civil  Law/'  takes  notice  of  a  com- 
mentator who  enumerates  seventy-two 
different  rights  resulting^  from  possession, 
for  the  purpose  of  establishing  the  truth 
of  the  phrase,  ''beati  possidentes.'* 

(t)  La  possession  est  la  detention  ou 
lajouissance  d'une  chose  ou  d*un  droit 
que  nous  tenons  ou  que  nous  exercons 
par  nous-memes,  ou  par  un  autre  qui  la 
tient,  ou  qui  lexerce en notre nom :  Code 
Civil,  No.  2228. 
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wheo  required,  his  possession  commences  with  his  tortious  refusal,  and 
he  may  be  turned  out  by  force. 

Another  description  of  wrongful  possession  is  where  a  person  enters 
under  a  reasonable,  but  erroneous  supposition  of  title,  as  upon  a  demise 
for  years  made  by  an  heir  after  the  death  of  his  ancestor,  and  which  is 
found  to  be  wrongful  in  consequence  of  a  subsequent  discovery,  that 
the  ancestor  had  devised  the  lands  to  another. 

The  instances  which  have  been  put  are  where  the  original  posses- 
sion was  wrongful ;  but  the  possession  may  have  been  rightfully  ob- 
tained, and  by  some  subsequent  event  have  become  unlawful,  as  where 
a  lease  expires,  or  a  yearly  tenancy  is  put  an  end  to  by  notice  to  quit, 
or  where  a  lease  is  made  by  tenant  for  life,  exceeding,  or  not  warranted 
by  his  leasing  power,  and  the  lessor  dies ;  or  where  a  permissive  occu- 
pier continues  to  hold  after  possession  demanded  by  the  rightful  owner. 

The  burthen  of  proof  is  always  cast  on  the  party  seeking  to  recover 
possession,  and  therefore  it  was  laid  down  by  the  civilians :  Quia  longe 
commoditts  est  possidere{j)y  potius  qudm  petere,  ideo  plerumque  et 
ftri  semper  ingens  existit  contentio  de  ipsa  possessionem  Commodum 
autem  possidendi  in  eo  est  quod^  etiamsi  ejus  res  non  sit^  qui  possidet, 
A  modo  actor  non  potuerit  suam  esse  probare^  remanet  suo  loco  pos^ 
usHo.  Propter  quam  causam,  cum  obscurasunt  utriusque  jura^  contra 
fetitorem  judicari  solet. 

Possession  is  either  actual  or  constructive.  It  has  been  observed, 
that  the  possession  of  a  tenant  for  years  is  considered  to  be  the  posses- 
sion of  the  freeholder,  and,  therefore,  a  landlord  in  receipt  of  the  rents 
payable  by  occupying  tenants(A),  has  a  constructive  possession. 

Proof  of  possession  is  sufficient  to  entitle  a  party  to  recover  against 
a  wrong  doer(/) ;  but  a  mere  trespasser  cannot,  by  the  very  act  of 
trespass,  immediately  and  without  acquiescence,  give  him8elf(m)  what 
the  law  understands  by  possession  against  the  person  whom  he  ejects, 
if  the  person  ejected  can,  without  delay,  reinstate  himself  in  his  former 
possession. 

39.  The  phrase,  "  actual  possession,"  is  equivalent  to  occupation, 
and  means  either  a  corporeal  possession(n)  by  actual  residence  on  the 


(J)  Instit.  Justin,  lib.  4,  tit  15,  s.  4 ; 
Appendiz,  No.  IX. 

(«)  It  was  a  subject  of  great  contro- 
Tern  amongst  civilians :  *'  An  plures 
eanoem  rem  in  solidum  possidere  pos- 
sint,**  that  is  to  saT,  the  entire  subject,  at 
the  same  time,  and  without  reserve ;  see 
Holden  r.  Smalbrooke,  Vaughan,  189- 
l»2;-.Lib.  41,  Digest — tit.  3,  s.  5,  de 
amittenda  vel  acquirenda  possessione. 


(0  Heath  o.  Milward,  2  Bing.  N.  O. 
98;  2  Scott,  160. 

(m)  Browne  v,  Dawson,  12  Ad.  & 
Ell.  624 ;  4  Perry  &  Dav.  355,  S.  C. 

(it)  The  King  o.  Inhabitants  of  Ditch- 
eat,  9  B.  &  Cress.  176 ;  4  Mann.  &  Rj. 
151,  S.  C. ;  and  see  The  Ironmongers 
Co.  V,  Nayler,  PoUexf.  207;  2  Mod.  186 ; 
1  Ventr.  311 ;  Berry  i?.  White,  Bridgm. 
by  Bann.  92 ;  The  Queen  v.  Justices  of 
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premises,  or  the  occupation  of  the  whole,  or  of  some  part  of  a  house  by 
the  family,  clerks,  or  servants  of  the  owner,  or  of  a  farm  by  his  cattle, 
crops,  or  servants. 

Occupation  may  be  also  divided  into  constructive  and  actual*  It 
has  been  said  that  the  meaning  of  the  word  ^'  occupation"  yaries(o) 
according  to  the  occasion  or  subject-matter.  The  term,  ^*  actual  occu- 
pstion,"  pedis  possession  by  an  individual,  applied  to  a  house  or  £arm, 
should,  upon  principle,  be  construed  to  mean,  that  such  person  had 
exclusive  occupation  in  fact  of  the  whole  premises,  as  distinguished 
from  a  constructive  occupation;  and,  therefore,  that  a  person  resi- 
ding(;7)  in  part  of  a  dwelling-house,  having  let  the  rest  in  lodgings  for 
a  fixed  term,  could  not  be  considered  as  the  actual  occupier  of  the  whole 
house. 

The  entertainment  of  a  guest  at  an  inn,  or  the  hiiing(g)  of  a  bed 
for  a  night,  or  for  a  week,  is  the  occupation  of  the  householder ;  but  a 
part  of  the  house  let  in  lodgings,  seems  to  be  in  the  actual  occupation 
of  the  lodger. 

However,  it  has  been  decided(r),  that  the  owner  of  a  dwelling- 
house  residing  in  part,  and  letting  the  remainder  to  weekly  lodgers, 
was  to  be  deemed  in  the  actueU  occupation  of  the  whole  house,  within 
the  meaning  of  the  Reform  Act(«),  so  as  to  entitle  the  proprietor  to  be 
registered  as  a  voter,  and  to  qualify  him  to  swear  to  his  actual  occupa- 
tion of  the  premises. 

40.  If  a  person  enter  upon,  and  continue  in  possession  of  land  for 
the  period(^)  of  twenty  years,  without  any  lease  in  writing,  and  with- 
out paying  any  rent,  or  acknowledging  in  writing  the  title  of  the  lawful 
owner,  after  such  lapse  of  time  the  possession  cannot  be  recovered  by 
ejectment  or  otherwise  at  the  suit  of  the  lawful  owner,  and  his  right 
becomes  extinguished  by  force  of  the  Statute  of  Limitations,  unless 
preserved  by  reason  of  some  disability. 


West  Riding,  1  Gale  &  Day.  706,  bv 
Patteson,  Just. ;  2  Q.  B.  Rep.  505»  S.  Cf. 

(o)  The  King  v.  St»  Nicholas,  Roches- 
ter, 5  B.  &  Adol.  226 ;  3  Nev.  &  M. 
21 ;  The  King  v.  St.  Nicholas,  Colches- 
ter, 2  Ad.  &  £11.  599 ;  4  Nev.  &  M. 
422 ;  The  Queen  o.  Justices  of  the  West 
Riding,  1  Gale  &  D.  706. 

Cp)  The  King  v.  St.  Nicholas,  Col- 
chester, 2  Ad.  &  £11.  599  i  4  Nev.  &  M. 
422. 

(<q)  The  King  v.  Inhabitants  of  St. 
Giles,  4  Ad.  &  £11.  495 ;  6  Nev.  &  M. 


5 ;  Larkin  v.  Porter,  1  Huds.  &  Br.  425. 

(r)  Duigenan's  case.  Ale.  Registry 
Cases,  114;  Phillips's  case.  Ale.  Reg. 
Cases,  20 ;  4  Law  Rec.  36,  2nd  series. 

(8)  2  &  3  Will.  IV.  c.  88,  8.  5,  and 
the  form  of  oath  annexed,  Irish. 

(0  3  &  4  Will.  IV.  c.  27,  English  and 
Irish ;  and  see  post.  Book  VI.  c.  18 ;  Ne- 
pean  v.  Doe  dern.  Knight,  2  Mees.  &  W. 
894 ;  Jack  dem.  Montmorency  v.  Walsh, 
4  Irish  Law  Rep.  254 ;  and  see  Doe  denu 
Harding  v.  Cooke,  7  Bing.  346 ;  5  Moo. 
&  P.  181,  S.C. 
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OF  PERSONS  COMPETENT  TO  DEMISE,  AND  THE  EXTENT 

OF  THEIE  AUTHORITY, 


CHAPTER  I. 


L  UnUmited  Authority  of  Tenant  in 

Fee  Simple  to  nuie  Letutee, 
%  Grants  in  Fee-farm. 

3.  Patentees  of  Irish  Manors  autho^ 

rized  to  create  Tenures. 

4.  Leases  by  Tenants  in  Tail,  voidof 

hie  by  their  Issue  in  Tail. 

5.  Leases  by  Husband  seised  in  right 

of  his  Wife,  voidable  after  ms 
beaih,  by  the  Wife^  her  Issue  or 
her  Heirs.  , 

6.  Statute  enabling  Tenants  in  Tail, 

and  Husbands  seised  in  Right  of 
their  Wives,  to  grant  Leases. 

7.  Leases  pursuant  to  the  Statute  on- 

ly binding  on  Issue  inheritable  to 


the  Entail. 

8.  Defective  Execution  of  Leasing 

Power  given  by  Statute,  cannot 
be  supplied  in  Equity. 

9.  Requisites  to  the  Validity  of  Leases 

under  the  Statute. 

10.  Leases  for  Fears  depending  on 

Lives  nuty  be  supported. 

11.  Lands  usually  letten. 

12.  Rent  aceustomably  paid. 

13.  Invalidity  of  Leases,  comprising 

Lands  usually  letten^  along 
with  Lands  not  before  demised 
at  a  Gross  Rent, 

14.  Effect  of  Disentailing  Act,  4  4*  5 

WiUi  IF.  c.  92,  s.  39. 


1.  Tenant  in  fee  simple  has  the  most  extensive  estate  ^hich  a 
subject  of  this  realm  is  capable  of  holding.  He  may  grant  leases  for 
lives,  or  for  years,  at  his  discretion,  and  may  bind  himself  and  his  heirs 
to  renew  such  leases  from  time  to  time  for  ever,  and  the  reversion,  if 
not  disposed  of  by  him,  will  descend  to  such  of  his  kindred  as  the  law 
coosdtutes  his  hdr. 

2.  A  conveyance  of  lands  by  a  person  seised  in  fee  to  another  and 
his  heirs,  reserving  a  perpetual  rent,  is  usually(a)  denominated  a  fee- 
bna  grant,  and  since  the  Statute  of  ^*  Quia  Emptore8'\b)  is,  in  point 
of  law,  an  absolute  sale  of  the  inheritance,  in  consideration  of  which  a 
perpetual  rent  is  granted  by  the  vendee,  to  be  issuing  out  of  the  pre* 
mises  to  the  vendor  and  his  heirs,  constituting  a  rent-charge,  if  accom- 
panied with  a  clause  of  distress. 

3.  Upon  the  settlement  of  the  escheated  counties  in  Ulster(c) 


(a)  See  the  reporter's  note  to  Brad- 
Wy  V.  Wright,  2  Dougl.  627,  note  1 ; 
and  Hargr.  note  235  to  Co.  Litt.  143,  B. 
And  see  Stevelly  v.  Murphy,  2  Irish  Eq. 
Rep.  448. 


{b)  18  Edw.  L,  Stat  1,  c.  1,  Eng.  & 
Irish. 

(c)  Armagh,  Tyrone,  Derry,  Done- 
galy  Fermanagh  and  Cavan. 


28 


OF  PERSONS  COMPETENT  TO  DEMISE. 


during  the  reign  of  James  I.>  the  undertakers  or  settlers  were  expressly 
authorized  by  the  articles  of  plantation((f)  to  erect  manors,  to  hold 
courts  baron,  and  to  create  tenures  to  hold  of  themselves  apon  the 
alienation  of  any  part  of  their  allotments,  provided  the  part  so  alienated 
did  not  exceed  a  moiety  of  the  grant.  By  the  letters  patent  granted 
in  pursuance  of  the  articles,  the  several  allotments  of  the  English  and 
Scottish  undertakers,,  were  constituted  manors,  and  the  patentees  were 
expressly  authorized  to  reserve  tenures  to  hold  of  themselves,  as  of 
their  respective  manors,  and  they  were  bound  to  grant  a  certain  pro- 
portion of  their  estates  in  fee-&rm.  Several  Statutes(e)  were  after- 
wards passed  for  the  confirmation  of  defective  titles,  enabling  the 
undertakers  to  obtain  the  most  ample  and  comprehensive  ratifications 
of  their  previous  grants,  on  taking  out  new  patents  for  that  purpose. 

By  the  English  Statute(/)  16  Car.  I.  c.  33,  it  is  enacted,  that 
every  person  having  an  allotment,  under  that  Act,  of  1000  acres  of 
land  in  Leinster,  or  2000  acres  in  Connaught,  or  1500  acres  in  Mun- 
ster,  or  3000  acres  in  Ulster,  should  have  power  for  every  such 
quantity  to  create  a  manor  within  the  limits  of  such  land,  and  to  reserve 
tenures  to  hold  of  himself  and  his  heirs,  as  of  such  manor ;  and  that 
every  such  person  should  have  full  power  to  hold  a  court-leet  and 
court-baron  within  the  precincts  of  every  such  manor,  and  should  enjoy 
all  Such  royalties,  franchises,  fines,  amercements,  suits,  services,  and 
immunities  as  to  view  of  frankpledge,  or  court-baron  is  usual,  and  also 
within  each  respective  manor  should  enjoy  all  deodands,  and  felon's 
goods,  together  with  all  wayfes  and  strayes. 

Grantees  of  manors  in  Ireland,  who  are  empowered  by  their  letters 
patent  to  reserve  tenures  to  hold  of  themselves,  have  a  right  to  grant 
lands  in  fee-farm,  subject  to  a  perpetual  rent  thereout  as  a  rent-service, 
and  the  relation  of  landlord  and  tenant  will  subsist  between  the  proprie- 
tors and  their  tenants  holding  in  fee-farm. 

A  Court  of  Equity,  either  treating  a  fee-farm  rent  as  a  rentcharge(^), 
or  considering  the  difficulties  which  the  owner  must  encounter  in  pro- 
ceeding for  its  recovery  at  law,  will  enforce  its  payment  by  the 
appointment  of  a  receiver. 


(d)  See  the  conditions  in  Harrises  Hi- 
bernica,  123,  No.  11. 

(«)  10  Car.  I.  c.  3,  Irish;  10  Car.  I. 
Sess.  3,  c.  2,  Irish;  10  Car.  I.  Sess.  3, 
c.  3,  Irish  r  the  latter  Statute  extends  to 
plantations  made  by  undertakers  in  Wa- 
terford,  Cork,  Limerick,  Kerry,  Tippe- 
rary,  Wexford,  Wicklow,  King's  County, 


Queen's  County,  Westmeath,  Leitrim, 
Longford,  Tyrone,  Armagh,  Ponegal, 
Fermanagh,  Cavan  and  Derry. 

(/)  16  Car.  I.  c.  33,  s.  9,  English, 
confirmed  by  the  Irish  Statute,  21  &  22 
Geo.  3,  c.  48. 

(g)  Stevelly  r.  Murphy,  2  Irish  Eq. 
Rep.  448. 
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4.  Tenant  in  tail  may  grant  leases  for  lives,  or  for  years,  which  by 
the  common  law  will  be  valid  for  his  own  life,  but  will  not  bind  either 
the  issue  in  tail  or  reversioner(A).  Such  leases,  however,  are  not  abso* 
lately  determined  by  the  death  of  the  lessor,  as  they  may  be  either  af- 
fimied,  or  avoided,  upon  his  decease,  at  the  discretion  of  the  issue  in 
tail;  and  being  merely  voidable,  will  be  affirmed,  if  the  issue  in  tail  accept 
rent  becoming  due  after  the  lessor's  death ;  but  being  absolutely  void 
against  the  lemainder-man,  or  reversioner,  will  not  be  confirmed  by 
his  acceptance  of  rent,  after  the  determination  of  the  estate-tail. 

5.  So  leases  made  by  husband  and  wife  jointly  of  lands(t),  of 
wbich  the  husband  is  seised  in  fee,  or  in  fee-tail,  in  right  of  his  wife, 
are,  at  common  law,  binding  during  his  life,  but  after  his  decease  may 
be  affirmed  or  avoided  by  the  wife,  her  issue,  or  her  heirs ;  and  accep- 
tance of  rent  accruing  due  after  the  lessor's  decease  by  the  wife,  her 
issue,  or  her  heirs,  will  enure  as  a  confirmation  of  the  lease.  It  has 
been  contended  that  a  lease  by  the  husband  alone{j)  of  the  wife's 
lands,  is  void  against  her,  or  those  deriving  under  her,  and  in- 
capable of  confirmation  by  acceptance  of  rent ;  but  as  a  lease  made  by 
the  wife  alone  during  coverture  is  void(A),  there  is  no  ground  for 
any  substantial  distinction  between  a  lease  by  husband  and  wife 
jointly,  and  by  the  husband  alone.  Chief  Baron  Gilbert  considered  it 
to  be  settled(/),  that  a  husband  seised  of  lands  in  right  of  his  wife, 
might  demise  by  indenture,  or  by  deed  poll  reserving  rent,  which 
would  bind  the  wife,  unless  some  act  were  done  by  her,  after  her  hus- 
band's decease,  showing  dissent ;  but  if  she  accepted  rent  accruing  due 
after  his  death,  the  lease  would  be  rendered  absolute  and  unavoidable, 
and  she  would  be  liable  to  any  covenants  in  the  lease  running  with  the 
land. 

A  lease  by  husband  and  wife  of  the  wife's  lands,  even  though  no 
rent  be  reserved(in),  will  be  valid  during  the  coverture,  and  may  be  af- 
firmed by  the  wife  after  her  husband's  death. 

If  a  voidable  lease  be  made  by  tenant  in  tail,  or  by  a  husband 
seised  of  an  estate  tml  in  right  of  his  wife,  although  rent  be  received 


(A)  Bac.  Abr.  Leases,  D.  1. 

(t)  Greenwood  r.Tyber,  Cro.  Jac.  563, 
Palm.  29;  Sldpwith  o.  Steed,  Cro.  EKz. 
769 ;  Doe  dem.  Collins  v.  Weller,  7  T. 
R.  478;  Hill  V.  Saunders,  2  Bing.  112; 
9  Moore,  238:  4  B.  &  Cress.  529;  7 
D.  &  Ry.  17  ;  Co.  Litt.  45,  B. 

0)  Wotton  V.  Hele,  2  Saund.  180, 
note  9;  1  Roper,  Husband  &  Wife,  by 
Jacob,  94;  Gardiner  v.  Norman,  Cro. 


Jac.  617;  Miller  r.  Mainwaring,  W. 
Jones,  354. 

(A)  5  Jarman's  Conv.  239. 

(/)  Bac.  Abr.  Leases,  c.  1 ;  Bac.  Abr. 
Baron  and  Feme,  I. ;  1  Prest  Abstr.  335 ; 
Jordan  o.  Wikes,  Cro.  Jac.  332 ;  Dixon 
0.  Harrison,  Vaughan,  46. 

(m)  Jackson  o.  Mordant,  Cro.  Eliz. 
112;  Hutt.  102. 
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after  the  lessor's  death  by  the  person  entitled  to  the  next  immediate 
estate,  yet  such  acceptance  will  only  ratify  the  lease  during  the  conti- 
nuance of  the  estate  of  the  person  receiving  such  rent,  and  will  not 
bind  the  issue  successively  inheritable(n)  to  the  entail.  But  if  a 
husband  be  sdsed  in  fee  in  right  of  his  wife,  a  voidable  lease  made  by 
him  will  be  absolutely  confirmed  to  its  full  extent,  if  the  wife  after  his 
death  accept  the  reserved  rent. 

A  parol  demise  by  husband  and  wife,  or  by  the  husband  alone  of 
the  wife's  land,  is  absolutely  void,  and  not  merely  voidable  ag^ainst  the 
wife(o),  or  any  persons  deriving  under  her. 

Where  a  demise  is  only  voidable,  the  tenant  cannot  be  treated  as  a 
trespasser,  until  he  receives  notice  of  the  disaffirmance  of  the  contract, 
by  demand  of  the  possession,  or  by  some  other  unequivocal  act  of 
dissent. 

6.  By  the  Irish  Statute(/7),  10  Car.  I.  Sess.  3,  c.  6,  it  is  enacted, 
that  all  leases  to  be  made  of  any  lands  or  tenements,  by  writing  in- 
dented under  seal  for  term  of  years,  or  for  term  of  life,  by  any  per- 
son or  persons  being  of  the  full  age  of  twenty-one  years,  having  any 
estate  of  inheritance,  either  in  fee  simple  or  in  fee  tail,  in  use  or  in 
possession,  in  their  own  right,  or  in  the  right  of  their  wives,  or  jointly 
with  their  wives,  of  any  estate  of  inheritance  made  before  the  cover- 
ture, or  after,  shall  be  good  and  effectual  in  the  law  against  the  lessors, 
their  wives  and  heirs,  and  every  of  them. 

Provided  that  this  Act  shall  not  extend  to  any  leases  to  be  made  of 
any  lands,  or  tenements  being  in  the  hands  of  any  farmer,  by  virtue  of 
any  old  lease,  unless  such  old  lease  be  expired,  surrendered,  or  ended 
within  one  year  next  afiter  the  making  such  new  lease :  nor  to  any 
grant  to  be  made  of  any  reversion  of  any  lands  or  tenements,  nor 
to  any  lease  of  any  lands  or  tenements  which  have  not  been  most 
commonly  letten  to  farm,  or  occupied  by  the  fiatrmers  thereof,  by  the 
space  of  twenty  years  next  before  such  lease  thereof  made,  nor  to 
any  lease  to  be  made  without  impeachment  of  waste:  nor  to  any 
lease  to  be  made  above  the  number  of  one-and-forty  years,  or  three 
lives,  at  the  most,  from  the  day  of  making  thereof:  and  that  upon 
every  such  lease  there  be  reserved  yearly,  during  the  same  lease, 
so  much  yearly  rent,   or  more,   as  hath  been  most  accustomably 

(n)  Bac.  Abr.  Leases,  D.  1.  Lawrence,  J. 

(o)  Wassal  o.  Heath,  Cro.  Eliz.  650 ;  (p)  10  Car.  L  Sess.  3,c.  6,  Irish.  The 

Thetfordo.Thetford,SaTile,  HI;  Tur-  English  Stotute,  32  Hen.  VIIL  c.  28, 

nev  V.  Tumey,  1  Dyer,  91,  B.  pi.  12;  gives  a  similar  leasing  power  for  twentj- 

Villers  v.  Beanmont,  2  Dyer,  146,  A.  pi.  one  years  or  three  lives. 
68;   Parry  o.  Hindle,  2  Taunt.  181,  by 
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paid  for  the  same  landB,  so  to  be  letten,  within  twenty  years  text 
before  such  lease  thereof  made :  and  that  every  such  person  to  whom 
the  rerersion  of  such  lands  so  to  be  letten  shall  appertain,  after  the 
death  of  such  lessors,  or  their  heirs,  shall  have  such  like  remedy  and 
advantage  against  the  lessees  thereof,  their  executors  and  assigns,  as 
the  same  lessor  might  have  had  against  the  same  lessees. 

The  third  section  provides  that  the  wife  be  made  party  to  every  such 
lease,  which  shall  be  made  by  her  husband,  of  any  lands  or  tenements, 
being  the  inheritance  of  the  wife,  and  that  every  such  lease  be  made 
by  indenture  in  the  name  of  the  husband  and  his  wife,  and  she  to  seal 
the  same;  and  that  the  rent  be  reserved  to  the  husband,  and  to  the  wife, 
and  to  the  heirs  of  the  wife,  according  to  the  estate  of  inheritance  in  the 
same :  and  it  is  provided  that  this  Act  shall  not  extend  to  give  any  liberty 
to  any  such  wife,  or  to  her  hdrs,  to  avoid  any  lease  of  any  inheritance  of 
the  wife,  by  her  and  her  husband,  for  a  term  of  one-and-forty  years  or 
under,  or  for  the  term  of  three  lives,  whereupon  as  much  yearly  rent» 
or  more,  shall  be  reserved,  payable  yearly  during  the  same  lease,  as 
was  at  any  time  theretofore  paid,  within  twenty  years  next  before  the 
making  of  any  such  lease, 

7.  If  the  conditions  prescribed  by  the  Statute  be  strictly  observed, 
a  tenant  in  tail,  or  husband  seised  in  fee  simple,  or  in  fee-tail  in  right 
of  his  wife,  may  grant  leases,  either  for  forty-one  years  or  for  three 
lives,  which  will  be  valid  and  effectual  against  the  issue  in  tail,  or 
against  the  heirs  of  the  wife(9),  or  her  issue  in  tail ;  but  a  lease  made 
by  tenant  in  tail,  pursuant  to  the  Statute,  will  only  be  binding  on  the 
issue  inheritable  to  the  entail,  and  will  not  affect(r)  or  prejudice  the 
persons  in  remainder,  or  reversion,  ^er  the  determination  of  the  estate 
tail,  nor  will  acceptance  of  rent  by  the  persons  in  remainder,  or  rever* 
aon,  amount  to  a  confirmation  of  the  lease,  because  the  lease  being 
derived  out  of  the  estate-tail,  cannot  be  made  to  endure  for  a  longer 
period  than  the  estate  out  of  which  it  is  derived. 

Husband  and  wife  being  seised  of  lands  to  them  and  to  the  heirs  of 
the  body  of  the  husband,  made  a  lease  for  three  lives  at  the  ancient 
rent,  and  it  was  adjudged(«)  that  the  wife  should  not  be  bound  by  the 
lease,  after  her  husband's  decease,  because  the  Statute  only  extended 
to  the  wife*8  inheritance. 


iq)  HiU  «.  Saunders,  2  Bing.  112 ;    9  34,  A. ;  Reeye  v.  Cox,  Noy.  66. 

Moore  238 ;  4  B.  &  Cress.  529 ;  7  D,  &  (s)  Hargr.  note,  256,  to  Co.  Litt.  44, 

Hj.  17,  S.  C.  A. ;   and  see  Smith  v.  Trinder,  Cro. 

(r)  Bro.   Abr.   Acceptance,  pi.    19 ;  Car.  22. 
Co.  Litt  45,  B. ;    Paine's  Case,  8  Rep. 
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8.  If,  however,  the  circamstances  required  by  the  Statute  be  not 
obBervecl(^),  Courts  of  Equity  have  no  authority  to  supply  the  omis- 
sion, because  such  leases  are  only  allowed  on  certain  conditions,  and 
therefore  an  equitable  agreement  for  a  lease  by  husband  and  wife 
seised  in  her  right,  will  not  bind  the  wife  surviving,  or  her  heirs,  be- 
cause leases,  and  not  agreements  for  leases,  are  warranted  by  the 
Statute. 

9.  In  order  to  render  a  lease  under  this  Statute  effectual,  it  must 
be  made(t<)  by  deed  indented,  and  must  commence(v)  from  the  day  of 
the  making  or  delivery  of  the  instrument ;  and  if  made  by  a  husband 
of  bis  wife's  lands,  both  husband  and  wife  must  be  parties,  and  the 
lease  must  be  sealed  by  the  wife  ;  but  if  the  husband  be  seised  of  an 
estate  of  inheritance  jointly  with  his  wife,  the  execution  of  the  lease  by 
the  hu8band(u;)  alone  will  be  sufficient.  Old  leases  must  expire,  or  be 
absolutely  surrendered(a;),  or  ended,  within  one  year  from  the  makings 
of  the  new  lease ;  but  the  acceptance  of  a  new  lease  by  the  person 
entitled  to  the  prior  lease,  being  a  surrender  in  law  of  the  former  lease, 
is  a  compliance  with  the  Statute.  A  surrender  made  on  condition(y) 
that  it  should  be  void,  unless  a  new  lease  for  three  lives  were  granted 
in  a  week,  was  deemed  sufficient  where  the  stipulation  was  fulfilled. 

A  lease  having  been  made  by  the  warden(2)  and  poor  of  an  hospital 
for  twenty-one  years,  while  a  former  lease  was  in  being,  which,  accor- 
ding to  the  English  (a)  Statutes,  should  expire,  or  be  surrendered  within 
three  years  after  the  gprant  of  the  new  lease ;  the  new  lessee  procured 
an  assignment  of  the  old  lease  within  the  limited  period,  and  thb  Court 
ruled  that  the  new  lease  was  binding.  This  cause  being  heard  under 
an  order  of  the  Court  of  Chancery,  no  reasons  were  assigned  by  the 
Judges  for  their  certificate ;  but  it  was  probably  founded  on  the  union 
of  the  two  terms  in  the  same  individual,  constituting  a  surrender  by 
operation  of  law. 

The  duration  of  leases  under  this  Statute  must  not  exceed  forty-one 
years,  or  three  lives ;  and,  consequently,  a  lease  for  three  lives(6)  and 


(/)  1  B^ewood  by  JarmaQ,  17 ;  Ld. 
Darlington  v.  Pulteney,  Cowp.  267; 
Shannon  v,  Bradstreet,  1  Sch.  &  Lef. 
71 ;  Anon.  Freem.  Rep.  in  Chan.  224. 

(tt)  Co.  LitL  44,  B. ;  Bac.  Abr. 
Leases. 

(v)  Hargr.  note,  257,  to  Co.  Litt.  44, 
A. 

(w)  Smith  V.  Trinder,  Cro.  Car.  22 ; 
Godb.  102,  pi.  119. 

(x)  GrumDrell  v.  Roper,  3  B.  &  Aid. 


711. 

(y)  Wilson  dem.  Eyre  v.  Carter,  2 
Stra.  1201 ;  and  see  Thomas  o.  Trafford, 
Popham,  9. 

(z)  GrmnbreU  o.  Roper,  3  B.  &  Aid. 
711. 

(a)  13  Eliz.  c.  10,  English ;  18  Eliz. 
ell,  English. 

(b)  Marlar  v.  Wright,  cited  Moore, 
253;  Roe  dem,  Brune  v.  Prideaux,  8 
East,  184. 
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for  fortf-one  years  concurrently,  or  for  whichever  of  the  lives  or  years 
should  last  longer,  cannot  be  supported. 

lOf  It  was  laid  down  in  Whitlock's  case(c),  that  a  power  reserved 
by  deed  to  make  leases  for  three  lives,  did  not  warrant  a  lease  for 
ninety-nine  years  determinable  upon  three  lives ;  but  it  is  considered 
that  a  lease  for  ninety-nine  years,  depending  on  three  lives,  may  be 
supported  under(cQ  this  Statute,  because  the  leasing  power  given  by 
the  Act  is  indefinite,  and  a  lease  for  years,  determinable  on  lives,  is 
not  inconsistent  with  the  proviso  restricting  the  extent  of  the  lease. 

11.  This  Statute  does  not  extend  to  a  lease  of  any  lands  or  tene- 
ments which  had  not  been  commonly  letten  to  farm,  or  occupied  by 
the  fiffmers  thereof  for  twenty  years  next  before  the  making  of  such 
lease. 

The  object  of  this  clause  was  to  exclude(6)  from  the  operation  of 
the  Act  leases  of  mansion  houses,  or  demesnes  which  had  not  been 
asually  demised,  or  leases  of  lands  which  had  not  been  occupied  by 
tenants  for  twenty  years  next  preceding.  However,  an  occupation  of 
lands  by  tenants  for  eleven  years,  or  more,  either  at  one  time,  or  at 
several  times  within  twenty  years  next  before  the  making  of  the  lease, 
will  be  sufficient. 

12.  It  is  also  provided  by  this  Statute  that  there  be  reserved  yearly 
during  every  such  lease  to  the  lestors  and  their  heirs,  to  whom  the 
bnds  should  have  come  after  the  deaths  of  the  lessors,  and  to  whom  the 
refersion  thereof  should  appertain,  according  to  their  estates  and  inte- 
rests, so  much  yearly  rent  as  had  been  most  accustomably  paid  for  the 
same  lands  so  to  be  letten  within  twenty  years  next  before  such  leases 
thereof  made,  and  that  such  leases  should  not  be  made  dispunishable 
of  waste. 

The  rent  intended  to  be  reserved  must  be  particularly  specified,  or 
the  lease  must  refer  to  some  standard  from  which  the  amount  may  with 
certainty  be  ascertained ;  for  if  the  reservation  be  vague(y*)  and  indefi- 
nite, or  pursue  the  general  terms  of  the  Statute,  the  lease  will  be  void. 

The  rent  ought  to  be  reserved  to  the  lessor  and  to  the  persons  who 
should  from  dme  to  time  be  successively  entitled  to  the  reversion  of  the 

(c)  WhitlocVs  case,  8  Rep.  69,  B. ;  2  Atk.  39 ;  Paget  v.  Gee,  1  Ambl.  200, 

Chi^l«.Whitlock,  1  Brownl.  169,  S.  by  Ld.  Hardwicke. 

C. ;  Koe  dtm.    Bnine  v.  Prideaiix,  8  (e)  Bac.  Abr.  Leases,  E.  6 ;  Pemble 

East,  158-184.  v.  Sterne,  1  Leo.  212 ;  Thos.  Raym.  165, 

(<0  1  Suf^d.  on  Powers,  514^17 ;  4  S.  C. 

Cniue*8  Dig.  Deed,  c.  7,  s.  31 ;  Bac.  (/)  Owent;.  Ap.  Rees,  Cro.  Car.  94; 

Abr.  Leases,   E.  4 ;  Smith  v.  Trinder,  Orby  v.  Lord  Mohun,  3  Rep.  in  Chan. 

Cro.  Car.  22 ;  but  see  Glanville  v.  ^ayne,  60. 
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demised  premises ;  but  if  the  reseryation(^)  be  made  to  the  lessor,  his 
heirs  and  assigns,  or  generally  during  the  term,  it  will  be  sufficient,  as 
the  law  will  distribute  the  rent  to  the  persons  entitled. 

13.  A  lease  made  under  this  Statute  of  lands  usually  demised, 
along  with  other  premises(A)  not  accustomably  letten  at  a  gross  rent, 
will  not  bind  the  issue  in  tail,  as  there  cannot  be  any  apportionment  of 
the  rent. 

14.  By  the  Irish  Disentailing  Act(t),  4  &  5  Will.  IV.  c.  92,  it  is 
enactedj  that  no  assurance  by  which  any  disposition  of  lands  shall  be 
effected  under  this  Act  by  a  tenant  in  tail  thereof  (except  a  lease  for 
any  term  not  exceeding  twenty-one  years,  to  commence  from  the  date 
of  such  lease,  or  from  any  time  not  exceeding  tweWe  calendar  months 
from  the  date  of  such  lease,  where  a  rent  shall  be  thereby  reserved 
which  at  the  time  of  granting  such  lease  shall  be  a  rack-rent,  or  not 
less  than  five-sixth  parts  of  a  rack-rent),  shall  have  any  operation, 
unless  it  be  enrolled  in  his  Majesty's  High  Court  of  Chancery  in  Ire- 
land within  six  calendar  months  after  its  execution. 

(g)  Cother   v.  Merrick,  Hardr.  89 ;  Eliz.  840 ;  Smith  v.  Bowles,  3  Buht 

Whitlock's  case,  8  Rep.  71,  A. ;  Rogers  290;  Cro.  Jac.  458,  S.  C. ;  Co.  Litt44, 

V,  Humphreys,  5  N.  &  Maim.  511;  4  B.;  and  see   Cases  and   Opinions,  by 

Ad.  &  EIL  299.  Fearne,  247- 

(A)  Ld.  Moimtjoy*s  case,  5  Rep.  3,  B. ;  (t)  4  &  5  Will.  IV.  c.  92,  s.  39,  Irish ; 

Moore,  197 ;  Tanfield  v.  Rogers,  Cro.  3  &  4  Will.  IV.  c.  74,  s.  41,  English. 
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15.  Leases  under  Powern  tahe  Pre- 
cedence of  any  Estate  limited 
by  the  Instrument  creating  the 
fawer^ 

Id.  Leases  consistent  with,  though  not 
re/erring  to  the  Power,  valid. 

17*  Leases  valid  against  Tenant  for 
Life  himself  though  contrary  to 
Stipulations  of  the  Power, 

18.  Leasmg  Power  to   he   construed 

without  Beference  to  any  Party, 

19.  Lease  by  Person  with  limited  leas- 

ing Power,  who  has  also  the  whole 
legal  Estate,  binding  at  Law, 
though  contrary  to  the  Power, 

20.  Lease  made  under  a  Power  may  be 

taken  m  Trust  for  Tenant  for 
Life. 

21.  Lease  not  warrantedby Power,  void 

against  Remainder-man, 

22.  Wnen  Lands  are  deemed  to  have 

been  usually  let, 

28.  Lands  not  subject  to  Bent  are  not 
demisable  under  Powers  reouiring 
Reservation  of  the  usual  nent, 

24.  Powers  to  demise  at  the  usual  Rent, 
construed  according  to  the  Intent 
tion  to  be  collected  from  the  iVo- 
ture  of  the  Property, 


25.  Biggins  y.  Lord  Rosse — Building 

Leases, 

26.  Farms  previously  included  in  one 

Lease  at  a  Gross  Rent  by  JScclesi- 
astical  Persons,  allowed  by  Sta- 
tute to  be  divided. 

27.  Under  Power  requiring  the  ancient 

Rent  Farms  previously  joined  in 
one  Lease,  may  be  demised  sepon 
rately  at  ratemle  Rents. 

28.  Ijcase  of  Lands  usually  let,  inclu^ 

ding  Lands  never  before  demised, 
not  warranted  by  Power  requiring 
the  ancient  Rent, 

29.  But  a  Lease  of  Lands  of  which  a 

Person  is  seised  in  Fee,  along 
with  Lands  subject  to  a  limited 
leasing  Power  at  a  gross  Rent, 
though  void  for  the  settled  Estate, 
is  valid  for  the  rest, 

30.  Power  to  demise  on  same  Conditions 

as  informer  Leases,  not  satisfied 
by  a  Lease,  excepting  the  Bodies  of 
Trees,  where  former  Leases  exclu- 
ded Trees  likely  to  prove  Timber, 

31.  Under  a  Umited  Power,  a  Demise 

of  Part  of  the  Lands,  with  a  Right 
of  Shooting  over  the  whole,  can- 
not be  supported. 


15.  A  TENANT  for  life,  or  for  any  other  limited  period,  could  not,  by 
the  roles  of  the  common  law,  make  any  lease  which  would  continue 
longer  than  the  duration  of  his  own  estate ;  and  it  has  therefore  become 
the  ordinary  practice  to  insert  powers,  founded  on  the  Statute  law,  in 
bmily  settlements  and  wills,  for  the  purpose  of  enabling  the  successive 
tenants  for  life  to  grant  leases  for  certain  terms  of  lives,  or  years, 
according  to  the  nature  and  circumstances  of  the  property,  which  shall 
be  binding  on  the  persons  in  remainder,  or  reversion. 

Leases  executed  in  pursuance  of  powers  reserved  by  deed,  take 
effect  by  way  of  limitation  of  the  use(a)  out  of  the  original  seisin  of 


(a)  1  Sanders  on  Uses,  162 ;  2  San- 
^en,  72;  Whitlock's  case,  8  Rep.  71 » 
A;  Sir  Edw.  Cleere's  case,  6  Rep.  18, 
A.;  Doe  dem,Wigan  o.  Jones,  10  B.  & 


Cress.  459;  5  M.  &  Ry.  563;  Eaton  v, 
Sanxter,  6  Sim.  517 ;  Skeeles  v.  Shearly, 
8  Sim.  153 ;  3  Mylne  &  Cr.  112,  S.  C. 
on  Appeal. 


d2 


36  OF  PERSONS  COMPETENT  TO  DEMISE. 

the  releasees,  and  without  the  necessity  of  livery(ft)  of  seisin,  or  of 
previous  entry,  vest  the  use  and  legal  estate  in  the  lessee.  A  lease  in 
execution  of  a  power  is  not  derived (c)  out  of  the  estate  of  the  lessor, 
who  is  only  tenant  for  life ;  but  out  of  the  original  inheritance  of  the 
settlor,  just  as  if  the  term  were  limited  to  the  lessee  by  the  instrument 
creating  the  power.  A  lease  for  twenty-one  years  made  under  a  power 
stands  in  the  same  relation  to  the  estates  limited  by  the  settlement  con- 
taining the  power((/),  as  if  a  limitation  to  the  lessee  for  twenty-one 
years  had  been  inserted  in  the  settlement  antecedently  to  the  life  estate 
and  the  subsequent  limitations,  and  as  if  the  rent  and  reversion  had 
been  transferred,  subject  to  the  lease,  to  every  person  successively  to 
whom  a  use  is  limited. 

So  a  lease,  which  was  executed  upwards  of  a  year  after  the  deed 
conferring  the  leasing  power,  was  decided(e)  to  be  contemporaneous 
with  a  trust-term  for  one  thousand  years  created  by  the  same  deed ; 
and  it  was  determined  that  the  lease  was  binding  on  the  trustees  of  the 
term,  and  that  they  had  a  reversion  in  the  demised  premises  which 
warranted  them  in  distraining  for  the  reserved  rent. 

A  leasing  power  given  by  will,  or  by  Act  of  Parliament,  without 
the  interposition  of  trustees,  or  the  creation  of  any  seisin  to  serve  the 
use,  is  merely  a  common  law  authority,  operating  by  force  of  the  will, 
or  of  the  Statute,  and  the  due  execution  of  the  lease  vests  the  legal 
estate  in  the  lessee. 

Although  leases  made  under  powers  take  precedence(y)  of  all 
estates  limited  by  the  will  or  settlement  creating  the  power,  yet  such 
leases  do  not  gain  priority  over  any  estate  or  interest  paramount  to  the 
estate  of  the  author  of  the  power. 

16.  Where  a  tenant  for  life  demises  for  an  absolute  term,  without 
reference  to  his  leasing  power,  the  lease(^),  in  order  to  give  it  complete 
validity,  is  invariably  referred  to  the  power. 

17.  A  lease,  purporting  to  be  made  by  tenant  for  life  under  a  limited 
j)ower,  is  good  against  the  lessor  himself,  although  the  conditions  re- 
quired by  the  power  have  not  been  pursued,  and  the  demise  can  only 
be  defeated  by  the  persons  in  remainder  or  reversion,  when  their  rights 
accrue. 

(b)  Wigson  V.  Garret,  2  Lev.  149 ;  1  Cress.   288,  S.  C. ;  Talbot  v.  Tipper, 
Ventr.  278-281,  S.  C.  Skinn.  427. 

(c)  Long  r.  Rankin,  2  Sugd.  on  Pow-  (e)  Rogers  v,  Humphreys,  5  Nct.  & 
ers,  645.  M.  511 ;  4  AdoL  &  Ell.  299,  S.  C. 

(d)  Maundrell  v.  Maundrell,  10  Vesey,  (/)  1  Prest  Abstr.  166. 

255,  by  Lord  Eldon ;  Doe  dem.  Courtail  (g)  Campbell  v.  Leach,  2  Ambl.  74(U 

V.  Thomas,  4  M.  &  Ryl.  218 ;   9  B.  &      744;  Blake  v.  Mamell,  2  Ball  &  B.  45 
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18.  A  leasing  power  is  eon8idere(l(A)  to  be  for  the  mutual  benefit 
of  all  persons  interested  in  the  estate,  as  the  occupying  tenant  can  afford 
to  give  a  better  rent  for  a  permanent  interest,  than  for  a  lease  solely 
depending  on  the  precarious  life  of  the  lessor.  The  execution  of  the 
power  is  generally  checked  with  many  conditions,  in  order  to  protect 
the  persons  in  remainder  against  imposition,  and  to  secure  for  their  use 
the  annual  income  of  the  lands  undiminished,  with  proper  means  for  its 
recovery. 

Lord  Redesdale  held,  that  leasing  powers  should  receiye(t)  as  libe- 
ral an  interpretation  as  jointuring  or  other  powers,  and  decided  accor- 
dingly ;  and  Sir  Edward  Sugden  strongly  advocates  a  similar(7)  doc- 
trine. There  are,  however,  considerable  authoritie8(A)  in  favour  of  a 
strict  or  rig^d  construction  of  such  powers,  because  they  are  to  be 
exercised  over  property,  which  upon  the  death  of  the  tenant  for  life 
belongs  to  the  persons  in  remainder.  The  preponderance  of  decision  (/) 
inclines  in  favour  of  a  strict  construction. 

If  a  power  is  to  be  construed  liberally  in  support  of  the  lease,  it 
should  also  be  construed  with  liberality  towards  the  remainder-man,  for 
whose  benefit  it  was  framed ;  and  probably  a  strict  construction,  with- 
out leaning  to  either  side,  will  be  found  the  most  effectual  means  o. 
preventing  litigation  on  the  subject,  and  of  protecting  those  entitled  ii 
remainder  against  the  firaud  or  improvidence  of  the  tenant  for  life. 

19.  Where  a  person  with  a  limited  leasing  power  has  also  the  whole 
legal(m)  interest  in  the  property,  a  lease,  though  not  made  according 
to  the  power,  will  at  law  be  supported  by  the  legal  estate  of  the  lessor ; 
but  if  the  absolute  legal  estate  be  limited  in  trust  for  the  benefit  oi 
another,  and  a  restricted  power  of  leasing  be  given  to  the  trustee,  then 
a  lease,  not  warranted  by  the  power,  though  valid  at  law  in  respect  o\ 
the  l^;al  dominion  of  the  trustee  over  the  property,  will  be  invalid  in 


(A)  Taylor  dem,  Atkyns  p.  Horde,  1 
Burr.  121 ;  Shannon  v.  Bradstreet,  I  Sch. 
&  Lef.  61. 

(0  Shannon  v.  Bradstreet,  1  Sch.  & 
Lef.  52. 

Q)  2  Snffd.  on  Powers,  329 ;  Berry  v. 
White,  Bridgm.  by  Bann.  90 ;  Orby  0. 
Ld.  Mohimy  3  Rep.  in  Chanc.  69,  by 
Holt,  C.  J. 

(A)  Doe  detn.  Rogers  9.  Rogers,  5  B. 
&  Adol.  75^764,  by  Taunton,  J.;  2 
Ner.  &  M.  658,  S.  C. ;  Fitzgerald  v.  Ld. 
Faaconberge,  Fitzg.  220 ;  Sayle  o.  Free- 
land,  2  Ventr.  350 ;  Hassell  dent.  Hodg- 
son p.  Gowthwaite,  Willes,  507 ;  Foot  v. 


Marriott,  3  Vin.  Abr.  431,  Authority 
G.  nl.  9. 

(0  Doe  dem.  Harries  v.  Morse,  2  Cro. 
&  M.  247-264 ;  4  Tyrw.  185 ;  Doe  dem. 
Douglas  V.  Lock,  2  Ad.  &  £11.  705 ;  4 
Nev.  &  M.  807,  S.  C. ;  Rutland  v.  Doe 
<2eiii.  Wythe,  5  Mces.  &  W.  688;  Bowes 
r.  £.  L.  Waterworks  Co.,  Jacob,  324,  on 
Appeal ;  Doe  dem,  Allan  v.  Calvert,  2 
Eastj  376 ;  Campbell  v.  Leach,  2  Ambl. 
748,  by  De  Grey,  C.  J. 

(/a)  Bowes  V.  E.  L.  Waterworks  Co. 
3  Madd.  375-383  ;  Jacob*8  Rep.  324,  on 
Appeal. 
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equity  as  a  breach  of  trust,  and  it  will  not  be  requisite  to  shew(n)  that 
any  actual  injury  was  sustained  by  the  cestuique  trust. 

20.  If  the  stipulations  of  a  leasing  power  be  strictly  observed,  and 
the  lessee  be  bound  during  the  term  in  all  requisite  covenants  and 
conditions,  a  lease  may  be  made  in  trust  for  the  person(o)  executing 
the  power. 

21.  A  lease  made  by  tenant  for  life,  not  warranted  by  his  leasing 
power,  is  absolutely  void  against  the  remainder-man,  and  will  not(p) 
be  set  up  or  ratified  by  his  acceptance  of  rent.  If,  however,  the  person 
in  remainder  accept  rent  from  the  lessee,  which  accrued  due  after  the 
lessor's  decease,  or  otherwise  recognize  the  right  of  the  lessee  as  tenant 
of  the  premises  at  a  yearly  rent  becoming  due  after  the  lessor's  death, 
though  the  lease  be  void,  a  yearly(9)  holding  will  be  created,  which 
can  only  be  put  an  end  to  by  a  regular  notice  to  quit ;  but  if  the 
remainder-man  disaffirm  the  lease  under  the  power,  and  do  not  recog- 
nize the  holding  of  the  lessee  as  tenant,  a  previous  demand(r)  of  pos- 
session is  not  requisite  for  the  purpose  of  enabling  the  reversioner  to 
maintain  an  ejectment  for  recovery  of  the  possession.  By  marriage 
settlement  the  wife's  estate  was  limited  to  her  husband  for  his  life,  with 
power  to  demise  for  twenty-one  years(«),  and  no  longer ;  and  the  hus- 
band, in  violation  of  the  power,  made  a  lease  for  ninety-nine  years, 
determinable  on  three  lives :  after  his  decease  the  wife  sold  the  estate, 
and  in  the  conveyance  to  the  purchaser  the  lease  for  ninety-nine  years 
was  recited,  and  the  lessee  was  recognized  as  being  tenant  in  possession 
of  the  property  at  the  reserved  rent ;  upon  an  ejectment  brought  by 
the  purchaser,  the  lease  was  declared  to  be  void ;  and  the  recital  being 
only  matter  of  description,  a  demand  of  possession  was  not  required  to 
sustain  the  action. 

22.  Under  a  leasing  power  restrained  to  lands  usually  let,  lands 
usually  occupied  by  tenants,  either  for  lives  or  for  years,  or  at  will, 
within  twenty  years(^)  next  preceding  the  creation  of  the  power,  though 
made  the  subject(2<)  only  of  one  demise,  are  included  in  the  power,  and 


(n)  Bowes  v.  E.  L.  Waterworks  Co. 
3  Madd.  383. 

(o)  Taylor  dem,  Atkyns  v.  Horde,  I 
Burr.  124 ;  Ld.  Cardigan  v.  Montague, 
2  Sugd.  on  Powers,  596. 

(jpj  Jones  dem.  Cowper  v,  Vemey, 
WiUes,  169 ;  Doe  dem.  Simpson  v. 
Butcher,  1  Doug.  50,  and  the  note ;  Doe 
dem.  Martin  r. Watts,?  T.  R.  83 ;  Bowes 
V.  E.  L. Waterworks  Co.,  Jacob,  324. 

(q)  Doe  dem.  Martin  r.  Watts,  7  T.  R. 


83 ;  Doe  dem.  Tucker  v.  Morse,  1  B.  & 
Adol.  365. 

(r)  Doe  dem.  Biggs  t>.White,2  DowL 
&  Ry.  716  ;  and  see  the  opinions  of  Ld. 
Kenyon  and  of  Sir  S.  Romilly  in  the  note 
to  JEx  parte  Smyth,  1  Swa.  351 ;  Symons 
V.  Symons,  6  Madd.  207. 

(«)  Doe  dem.  Biggs  v.  White,  2  DowL 
&  Ry.  716. 

(0  2  Sugd.  on  Powers,  341. 

(u)  Tristram   v.   Lady    Baltiagto 
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repeated  acts  of  leasing  are  not  requisite :  but  lands,  which  were  not 
demised  or  occupied  by  tenants  for  twenty  years  antecedently,  are  not 
demiseable  by  virtue  of  such  a  power. 

23.  If  the  accustomed  yearly  rents(t;),  or  the  rents  payable  at  the 
tinie(w)  of  making  the  settlement,  are  required  to  be  reserved  on  new 
leases,  lands,  not  subject  to  rent,  cannot  be  demised  so  as  to  bind  the 
remainder-man. 

24.  It  is  always  a  question  of  intention(x),  whether  a  power  to  let 
at  the  ancient  and  accustomed  rent,  is  to  extend  beyond  what  has  been 
sndently  or  accustomably  demised,  and  where  it  can  be  collected  from 
the  nature  of  the  property  never  before  demised,  or  from  any  other 
drcumstanoes,  that  the  power  was  not  intended  to  go  beyond  what 
had  been  before  demised,  it  will  be  confined  to  such  property. 

It  has  been  decided(y),  that  a  power  to  make  leases  of  cUl  or  any 
part  of  certain  premises  at  such  yearly  rents,  or  more,  as  the  same  were 
then  let  at,  did  not  warrant  the  tenant  for  life  in  demising  the  mansion 
house,  without  reserving  any  rent,  as  the  nature(2:)  of  the  property 
shewed  that  the  power  could  not  have  been  meant  to  extend  to  letting 
the  ancient  manor  house  at  all,  and  much  less  to  letting  it  rent  free : 
and  under  a  power  to  let  all,  or  any  part  of  the  premises,  so  as  the 
uimU  rents  were  reserved,  a  lease  being  made  of  tithes,  which  had  not 
been  previously  demised(a),  the  Court  held,  that  as  the  tithes  had 
always  been  occupied  by  the  possessor  of  the  estate,  the  lease  could  not 
be  sustained. 

Where  successive  tenants  for  life  were  empowered  to  demise  all  or 
any  of  the  manors,  lands,  fisheries^  tenements,  or  hereditaments  com- 
prised in  the  settlement,  or  any  part  thereof,  so  as  upon  every  such 
lease  should  be  reserved  as  great  yearly  rents  or  more,  as  were  then 
paid  for  the  same,  a  lease  comprising  the  manors  and  manorial(i) 
rights,  which  had  never  been  previously  demised,  and  also  the  fishery, 
which  was  not  let  at  the  time  of  making  the  settlement,  was  determined 
to  be  valid ;  because  the  manors  were  not  an  object  of  yearly  income. 


Vaagh.  28 ;  Thos.  Jones,  27 ;  Freem.  K. 
B.  23,  S.  C. ;  Right  dem.  Basset  r.  Tho- 
mas,  3  Burr.  1441 ;  1  W.  Bla.  446. 

(d)  Ld.  Monn^oy'scase,  5  Rep.  3,  B. ; 
Moore,  ld7t  S.  C. ;  Doe  dem.  Tennyson 
V.  Lid.  Tarborough,  1  Bing.  24 ;  7  Moore, 
258. 

(v)  Foot  9.  Marriott,  3  Yin.  Abr.  429, 
pL  0;  Tristram  v.  Lady  Baltinglass, 
Van^.  28;  Thos.  Jones,  27. 

(z)  Doe  dem.  Bartlett  v.  Rendle,  3  M. 


&  Selw.  99-105. 

(y)  Bagot  V.  Oughton,  8  Mod.  249, 
381 ;  Foot  r.  Marriott,  3  Vin.  Abr.  429, 
pi.  9. 

(z)  Bagot  V.  Oughton,  cited  by  Lord 
Mansfield,  2  Doug.  574. 

(a)  Pomery  v.  Partington,  3  T.  R. 
665. 

{h)  Goodtitle  dem,  Clarges  o.  Fonucan, 
2  Doug.  565,  cited  3  T.  R.  671. 
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and  were  of  no  value,  and  the  fishery  was  only  worth  a  yearly  rent  of 
fifteen  shillings,  and  the  rent  reserved  by  the  lease  exceeded  the  ancient 
rent  payable  out  of  the  premises  by  a  yearly  sum  of  thirty  pounds. 

25.  Successive  tenants  for  life  under  a  settlement,  being  empowered 
to  gprant  leases  of  all,  or  any  part  of  certain  premises,  for  lives  renew- 
able for  ever,  without  fine  to  be  taken  for  any  such  original  lease,  and 
not  to  contain  more  lands  than  six  acres,  at  the  best  rent,  with  cove- 
nants for  building  and  improvements  :  Sir  William  Par8ons(c),  one  of 
the  tenants  for  life,  by  three  leases,  bearing  date  respectively  the  11th 
of  February,  1726,  demised  to  the  same  individual  three  dwelling 
houses  in  the  town  of  Parsonstown,  together  with  six  acres  of  land 
along  with  each  of  two  houses,  and  three  acres  along  with  the  third 
house,  for  the  same  three  lives,  with  covenants  for  renewal  for  ever ; 
and  neither  of  the  leases  contained  any  covenant  to  build  on  the  land 
not  already  built  upon,  nor  any  covenant  for  keeping  in  repair  the 
houses  already  built :  these  leases  were  from  time  to  time  renewed 
by  the  original  lessor,  who  died  in  1791,  and  the  reversioner  continued 
in  receipt  of  the  reserved  rents  until  the  year  1807,  when  two  of  the 
cestuique  vies  having  fallen,  the  tenant  exhibited  her  bill  for  a  re- 
newal, which  was  dismissed  by  Lord  Manners,  and  the  dismissal  was 
afterwards  affirmed  on  appeal :  first,  because  the  leases  were  not  war- 
ranted by  the  power,  being  made  of  houses  and  gardens,  together  with 
six  acres  of  lands,  and  without  containing  any  covenant  for  building ; 
secondly,  because  the  three  leases  were  executed  on  the  same  day,  to 
the  same  individual,  for  the  same  lives,  and  were  in  e£fect  a  contrivance 
to  let  to  the  same  person  a  piece  of  ground  containing ,/{^ee»  acres. 

26.  With  respect  to  leases  by  ecclesiastical  persons,  or  by  tenants 
in  tail,  it  has  been  decided(£/)  that  two  farms,  usually  let  separately, 
could  not  be  joined  in  one  demise,  reserving  a  gross  rent,  nor  could 
farms,  usually  demised  at  a  gross  rent,  be  let  separately,  reserving  for 
each  parcel  a  rateable  rent,  according  to  its  value.  The  Irish  Sta- 
tute(6),  35  Geo.  III.  c.  23,  authorizes  the  division  of  iiEU*ms,  which  had 
been  previously  included  in  one  lease  by  ecclesiastical  persons,  provided 
the  rents  reserved  on  the  separate  divisions  equal  the  gross  rent  paya- 
ble under  the  original  lease ;  but  the  Statute  does  not  warrant  the 
junction  of  farms  which  had  been  usually  demised  separately. 

27.  Under  a  power  in  a  private  Act,  requiring  the  ancient  rent, 

(r)  Higgins  v,  Ld.  Rosse,  3  Bligh's  B. ,  Smith  v.  Trinder,   Cro.  Car.  22; 

Pari.  C.  112 ;  and  see  Jones  dem.  Cow-  Orby  ».  Ld.  Mohun,  3  Rep.  in  Chan.  75. 

per  V,  Verney,  Willes,  169.  (e)  35  Geo.  III.  c.  23,  s.  3,  Irish;  89 

id)  Lord  Mountjoy'8  case,  5  Rep.  5,  &  40  Geo.  IIL  c.  41,  English. 
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&rm8,  which  were  usually  demised  together  at  a  gross  rent,  may  be 
demised  8eparately(y^  at  rateable  rents ;  for  if  fistrms  could  not  be 
divided,  improvement  would,  in  many  instances,  be  prevented,  and  the 
remainder-man  would  be  deprived  of  the  advantage. 

28.  If  tenant  for  life,  with  power  to  lease  at  the  ancient  rent, 
deaaae(ff)  parcel  of  the  lands  comprised  in  the  power,  which  had  been 
usually  let,  along  with  parcel  of  the  settled  estates  never  before  demised, 
or  along  with  lands(A)  excepted  out  of  the  power,  which  the  lessor  was 
not  competent  to  demise,  reserving  a  gross  rent  issuing  out  of  both 
parcels,  such  lease  may  be  wholly  avoided  by  the  remainder-man. 

29.  It  is  laid  down  by  Lord  Coke(t),  that  if  a  person  seised  in  fee 
of  one  acre  of  land,  and  of  another  acre  in  tail,  make  a  lease  for  life, 
or  for  years,  of  both  acres  at  a  gross  rent,  and  die,  and  the  issue  in  tail 
avoid  the  lease,  the  venKj)  shall  be  apportioned.  So  a  person  leasing, 
at  an  entire  rent,  lands  to  which  he  had  title,  and  others  to  which  he 
had  none,  the  rent  may  be  apportioned(A)  upon  the  eviction  of  part  by 
title  paramount. 

Where  lands  subject  to  a  power  requiring  the  usual,  or  the  best 
rent,  are  demised  along  with  other  lands(/),  not  included  in  the  settle- 
ment, and  in  which  the  lessor  has  only  a  limited  interest,  reserving  a 
gross  rent,  if  the  lands  not  comprised  in  the  settlement  are  evicted  by 
title  paramount,  after  the  lessor's  decease,  the  rent  cannot  be  appor- 
tioned on  the  lands  subject  to  the  power,  and  the  lease  will  be  wholly 
void,  because  an  apportionment  by  a  jury(i»)  might  not  leave  the  re- 
mainder-man either  the  usual  or  the  best  rent,  and  by  means  of  such  a 
reservation,  he  would  be  involved  in  considerable  difficulties :  but  if 
lands  included  in  the  power  be  demised  along  with  other  lands,  of 
which  the  lessor  had  the  absolute  and  uncontrolled  disposition,  though 
the  lease  be  invalid  in  respect  of  the  lands  comprised  in  the  power,  it 
will  be  available  for  the  residue(n),  and  the  rent  shall  be  apportioned. 

30.  A  prebend,  being  usually  let  with  the  exception  of  all  crab- 


(/)  Doe  dem.  Ld.  Shrewsbury  v.  Wil- 
sou,  5  B.  &  Aid.  363. 

(g)  Doe  dem,  Bartlett  v.  Rendle,  3  M. 
&  Selw.  99;  Ld.  Moantjoy*8  case,  5  Rep. 
5,  B. ;  Doe  dem.  Douglas  v.  Lock,  2  Ad. 
&  £U.  747 ;  4  Nev.  &  M.  828. 

(A)  Doe  dem.  Williams  v.  Matthews,  5 
B.  &  Adol.  298 ;  2  Nev.  &  M.  264,  S.  C. 

(0  Co.  Litt.  148,  B. 

ij)  Doe  dem.  Vaughan  v.  Meyler,  2 
M.  &  Selw.  276 ;  oyerruling  Rees  dem. 
Perkins  v.  Philip,  Wightw.  69. 

{k)  Doe  dem.  Williams  v.  Matthews, 


5  B.  &  Adol.  302;  2  Nev.  &  M.  264; 
Stevenson  v.  Lambard,  2  East,  575. 

(I)  Doe  dem.  Douglas  v.  Lock,  2  Ad. 
and  £11.  705;  4  Nev.  &  M.,  806^28; 
Ld.  Cardigan  v.  Mountague,  2  Sugd.  on 
Powers,  600^61 ;  Doe  dem.  Griffiths  o. 
Lloyd,  3  Espin.  N.  P.  C.  78. 

(m)  But  see  2  Sugd.  on  Powers,  451 ; 
Ld.  Muskerry  v.  Chinnery,  LK  &  G.> 
temp.  Sugden,  229. 

(n)  Doe  dem.  Williams  r.  Matthews^ 
5  B.  &  Adol.  302;  2  Nev.  &  M.  264, 
S.  C. 
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tree8(o)9  and  such  like  trees,  rendering  seventeen  pounds  yearly,  another 
lease  was  afterwards  made  at  the  ancient  rent,  omitting  the  exception, 
and  it  was  resolved  that  the  latter  lease  was  void. 

Under  a  power  requiring  all  leases  to  be  made  in  the  same  manner 
and  form,  and  with  such  and  the  like  reservations,  restrictions,  cove- 
nants, conditions,  and  agreements,  as  had  been  usually  contained  in 
former  leases  of  the  same  kind ;  by  an  old  lease,  all  timber  trees,  and 
trees  likely  to  prove  timber,  were  excepted  out  of  the  demise ;  and  by 
a  lease  subsequently  made  under  the  power,  all  timber  trees,  bodies  of 
pollard,  and  other  trees,  were  excepted(p),  leaving  the  upper  parts  of 
the  pollards,  from  which  tops,  lops  and  boughs  might  be  taken,  un- 
excepted;  the  latter  lease  was  adjudged  void,  in  consequence  of  the 
omission,  because  if  the  whole  of  the  trees  likely  to  prove  timber  had 
been  excepted,  the  owners  of  the  inheritance  might  have  cut  the  lops 
and  tops :  but  as  the  bodies  alone  were  reserved,  the  trees  could  not 
lawfully  be  felled,  as  the  lessees  had  an  interest  in  such  lops  and  tops,  for 
repairs  and  fueL  Lord  Denman,  C.  J.,  in  order  to  obviate  an  objec- 
tion that  these  lops  and  tops  might  be  considered  as  amongst  the  ^*  de 
mimmisr  which  the  law  disregards,  observed  that,  in  some  cases,  they 
might  be  of  such  value  as  to  be  worth  attending  to. 

31.  Under  a  testamentary  power  enabling  successive  tenants  for 
•life,  when  in  possession,  to  make  any  lease  of  the  several  estates,  here- 
ditaments, and  premises  thereby  devised,  or  any  part  or  parts  thereof, 
for  any  term  not  exceeding  twenty-one  years,  in  possession  and  not  in 
reversion,  at  the  best  rent,  and  without  fine,  it  was  decided  that  the 
lease  of  a  messuage(9)  parcel  of  the  premises,  together  with  fiill 
liberty  to  the  lessee,  his  executors  and  administrators,  and  his  and  their 
friends,  in  his  or  their  company,  at  all  seasonable  times,  to  hunt, 
course,  shoot,  and  fish  over  the  demised  premises,  and  also  over  any 
other  of  the  lands  whatsoever,  for  fourteen  years,  rendering  to  the  les- 
sor, or  other  person,  for  the  time  being,  entitled  to  the  immediate  re- 
version of  the  premises,  the  yearly  rent  of  £200,  was  not  a  valid 
execution  of  the  power,  because  the  lease  was  only  made  of  part  of  the 
lands,  with  a  right  of  shooting  over  the  whole,  and  as  it  is  the  land  it- 
self which  gives  the  right  of  shooting,  the  lessor  had  no  power  to 
separate  the  land  from  one  of  its  incidents. 

(p)  Smith  V.  Bole,  Cro.  Jac.  458;  3  &  Ell.  705;  4  Nev.  k  M.  807,  S.  C. 

'Bul8tr.1290;  2  Ro.  Abr.455;  Reserva-  (q)  Dayrell  v.  Hoare,  4  P.  &  Det. 

tion,  U.  pi.  1.  114;  12  Ad.  &  £11.  356,  S.  C. 
(p)  Doe  dem,  Douglas  v.  Lock,  2  Ad. 
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32.  PowBRS  to  make  leases  for  any  term  not  exceeding  a  specified 
number  of  years,  or  for  a  specified  period(a),  such  as  thirty-one  years, 
will  authorize  leases  for  any  shorter  time. 

According  to  English  decisions(£),  a  leasing  power  for  three  lives 
does  not  warrant  a  lease  for  years  determinable  upon  lives ;  but  by  the 
Irish  Statute(c)  17  &  18  Geo.  III.  c.49,  itisenacted(d)y  that  any  per- 
son or  persons  who  have  power  under  settlements  to  make  leases  for 
one  or  more  life,  or  lives,  shall  have  the  like  power  to  let  for  any  num- 
ber of  years,  determinable  on  one  life,  or  such  number  of  lives  as  in 
their  respective  settlements  mentioned  and  agreed  upon,  in  respect  of 


(a)  Isberwood  v.  Oldknow,  3  M.  & 
Selw.  382. 

ih)  Whitlock'8  Case,  8  Rep.  69,  B. ; 
Roe  dem,  Brune  v,  Prideaux,  10  East, 
158. 


(c)  17  &  18  Geo.  IILc.  49, 8. 11,  Irish. 

Id)  The  title  of  this  SUtute  is,  <*  An 
Act  for  the  Relief  of  His  Majesty's  Sub- 
jects of  this  Kingdom  professmg  the 
Popish  Religion." 
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such  power,  subject,  however,  to  every  other  proviso,  condition,  and 
restriction  in  such  settlements  contained,  concerning  such  leases. 

It  has  not  been  decided  whether  a  will  containing  strict  limita- 
tions, with  a  leasing  power  for  lives,  comes  within  the  operation  of  this 
Statute,  but  a  devise  of  lands  being  a  statutable  conveyance,  would 
probably  be  considered  a  settlement  within  the  meaning  of  the  Act. 

33.  A  freehold  lease,  however,  for  a  life  or  lives,  is  not  a  valid  ex- 
ecution of  a  power(6)  to  lease  for  any  term  or  number  of  years,  deter- 
minable upon  one,  two,  or  three  lives. 

A  power  to  grant  leases,  if  in  possession,  for  one,  two,  or  three 
lives,  or  for  the  term  of  thirty  years(/),  or  for  any  other  term  of  years 
determinable  upon  one,  two,  or  three  lives,  or  in  reversion  for  one  or 
two  lives,  or  for  the  term  of  thirty  years,  or  for  any  other  term  of 
years  determinable  upon  one  or  two  lives,  was  held  sufficient  to  enable 
the  tenant  for  life  to  make  an  absolute  lease  for  thirty  years,  and  was 
not  confined  to  a  term  determinable  on  a  life  or  lives. 

34.  Under  a  power  authorizing  leases  for  any  number  of  years,  not 
exceeding  a  specified  term,  a  lease  may  be  granted  for  the  term,  with  a 
clause  enabling  the  lessor  to  determine  the  lease(^),  at  any  time  after 
notice  for  that  purpose,  and  to  re-assume  possession  of  the  whole,  or 
of  any  part  of  the  demised  premises. 

35.  But  a  lease  made  under  a  similar  power,  with  a  proviso  that 
the  lessee(A)  shall  be  at  liberty  to  surrender  the  premises,  on  giving 
previous  notice  for  that  purpose,  cannot  be  supported.  This  subject 
has  often  been  discussed  on  principles  applicable  to  the  condition  of 
Irish  tenants,  and  such  a  clause  is  considered  a  fraud  on  the  power,  by 
enabling  tenants  for  life  to  obtain  a  higher  rent  for  the  premises,  to  the 
prejudice  of  the  remainder-man.  A  tenant  with  the  privilege  of  sur- 
rendering his  lease,  has,  at  his  own  discretion,  either  an  absolute  term, 
or  is  in  effect  only  a  yearly  tenant,  and  may  have  it  in  his  power  to 
embarrass  the  remainder-man,  by  means  of  such  an  option. 

36.  Tenant  for  life,  subject  to  a  limited  power,  may,  at  any  time(t), 


(e)  Evans  v.  Yaughan,  4  B.  &  Cress. 
261 ;  6  Dowl.  &  Ry.  249,  S.  C. 

(/)  Winter  v.  Lovedaj,  1  Com.  Rep. 
37 ;  2  Salk.  537 :  1  Ld.  R&jm.  267 ; 
Comb.  371 ;  Carth.  427 ;  1  Freem.  507  > 
Lutwjch  V,  Piggot,  3  Mod.  268. 

(g)  Ld.  Cardigan  v,  Montague,  2 
Sugden  on  Powers,  599. 

(A)  Lowe  V.  Swift,  2  Ball  &  B.,  529- 
536;  Jack  detn.  Wheatley  v.  Creed,  2 
Huds.  &  Br.  128;   Lessee  Dunn  v.  No- 


lan, 2  Law  Rec.  72;  Ld.  Muskerrr  v. 
Chinnery,  Lloyd  &  G.,  temp.  Ld.  Pfun- 
ket,  182-201 ;  Fairclaim  dem.  Harte  9. 
Wilson,  K.  B.,  Trin.  1836,  MSS. ;  but 
see  contra,  Jones  cfem.  Cowper  v.  Verney, 
Willes,  162-175 ;  Stiles  v.  Cowper,  3 
Atk.  692;  2  Sugd.  on  Powers,  359> 
625;  Ld.  Muskerryv.  Chinnery,  Lloyd 
&  G.,  temp.  Sugden,  185-229. 

(0  Wilson  r.  Sewell,  4  Burr.  1975; 
1  W.  Bla.  617. 
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accept  a  surrender  of  a  subsisting  lease,  and  gpnnt  a  renewal,  or  a  new 
lease  of  the  surrendered  premises,  provided  the  conditions  of  the  power 
be  observed.  Where  a  new  lease  is  made  to  a  person  holding  under  a 
subsisting  lease,  the  acceptance  of  such  new  lease  operates  as  a  surren- 
der in  law(y),  and  determination  of  the  prior  lease;  but  if  the  new  lease 
be  invalid  under  the  power,  and  do  not  pass(A)  an  interest  according 
to  the  contract  and  intention  of  the  parties,  the  acceptance  of  such  se- 
cond lease  will  not  cause  any  implied  surrender  of  the  prior  term,  even 
though  the  old  lease  should  have  been  cancelled(/),  and  given  up  to 
the  landlord  in  a  cancelled  state. 

37.  An  unlimited  leasing  power  may  be  controlled  by  the  inten- 
tion of  the  parties,  to  be  collected  from  the  deed,  but  unless(in)  the 
power  can  be  so  restrained,  the  tenant  for  life  may  grant  a  lease  for 
any  period  he  thinks  fit. 

Under  a  testamentary  power  enabling  testator's  wife  to  let,  set,  and 
make  such  e8tates(ii),  in  as  ample  a  manner  as  the  testator  might  have 
done,  during  her  life,  a  lease  made  by  her  for  ninety-nine  years,  deter- 
minable on  three  lives,  was  held  binding  on  the  persons  in  remainder ; 
for  otherwise  the  words  of  the  will  linuting  the  power  would  be  idle 
and  void,  as  every  tenant  for  life  might  demise  for  his  own  life. 

38.  A  power  to  demise  for  two  or  more  lives(o),  authorizes  a  lease 
only  for  co-existing  lives,  and  for  the  life  of  the  survivor  of  them(j7), 
and  a  lease  made  for  the  life  of  an  unborn  child(9),  cannot  be  sup- 
ported. 

39.  Under  a  power  to  demise  for  any  term  of  years,  not  exceeding 
thirty-one  years,  or  for  one,  two,  or  three  lives,  a  lease  for  the  lives  of 
three  specified  persons,  or  for  thelife  ofthe  survivor  of  them,  orfor  the  term 
of  thirty-one  years,  was  established  by  the  House  of  Lords(r)  as  valid 
for  the  lives  ofthe  persons  named,  and  of  the  survivor  of  them  ;  and  in 
case  all  the  cestuique  vies  should  die  within  the  period  of  thirty-one 


fy)  Davison  dem,  Bromley  v.  Stanley, 

4  Burr.  2210;  Thursby  v.  Plant,  1 
Sumd.  236,  B.noteO;  Preston  on  Mer- 
ger, 164. 

(A)  Roe  €lem.  Ld.  Berkeley  v.  Archb. 
of  York,  6  East,  86.101 ;  Davison  dem. 
Bromley  v.  Stanley,  4  Burr.  2210; 
Lowther  v.  Troy,  Irish  Term  Rep.  198 . 

(Q  Roe  dem,  Ld.  Berkeley  v.  Archb. 
of  York,  6  East,  86-101 ;  Doe  dem. 
Courtail  v.  Thomas,  4  M.  &  Ry.  218; 
9  B.  &  Cress.  288,  S.  C. 

(a)  Attorney-Gen.  v.  Moses,  2  Madd. 
R«p.  294-309 ;  Lord  Mounljoy's  Case, 

5  Rep.  3  B. 


(n)  Heale  v.  Green,  Style,  258-275  & 
315;  16  Vin.  Abr.468;  Powers,  A.  pi.  10; 
2  Ro.  Abr.  261  A.  pi.  10. 

(o)  Doe  dem.  Wyndhamv.  Halcombe, 
7  T.  R.  713. 

(p)  Alsop  V.  Pine,  3  Keb.  1 14 ;  Brad- 
nel's  Case,  5  Rep.  9. 

(a)  Doe  dem.  Pemberton  r.  Edwards, 
1  Mees.  &  W.  553 ;  Snow  o.  Cutler, 
ThoB.  Raym.  163,  by  Wyndham,  J. 

(r)  Long  V.  Rankin,  2  Sugd.  on  Powers, 
539.  Lessee  Lord  Netterville  v.  Mar- 
shall, Wallis,  80;  6  Bro.  Pari.  Ca.  168, 
S.  C. ;  Hosier  V.Powell,  Long.  &  Towna. 
2 ;  3  Irish  Law  Rep.  395. 
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years,  then  for  the  remainder  of  a  term  of  thirty-one  years,  to  com- 
mence and  be  computed  from  the  date  of  the  indentare. 

40.  A  lease  for  ninety-nine  years,  granted  under  a  power  to  make 
leases  for  any  term  not  exceeding  twenty-one  years,  is  absolutely  void 
at  law(«),  and  cannot  be  supported  even  to  the  extent  warranted  by 
the  power ;  and  upon  the  same  principle  a  lease  for  four  liyes(^),  and  the 
survivor  of  them,  would  not  be  a  valid  execution  at  law  of  a  power  to 
demise  for  any  term  not  exceeding  three  lives. 

However,  where  a  tenant  for  life,  who  was  empowered  to  make 
leases  for  any  term  not  exceeding  thirty-one  years,  or  three  lives,  to 
commence  in  possession  at  the  best  rent,  demised  the  premises  for 
three  lives  and  the  survivor  of  them,  or  for  the  term  of  thirty-one 
years,  whichever  should  last  longest(t<),  upon  a  spedal  verdict  in  eject- 
ment, judgement  was  given  in  the  Irish  Exchequer  in  the  tenant's  hr 
vour ;  and  upon  a  writ  of  error  before  the  Exchequer  Chamber,  the 
Chief  Justice,  Lord  Annaly,  was  of  opinion,  that  the  lease  being  for 
three  lives  or  thirty-one  years,  whichever  should  last  longest,  and  not 
for  either  terni,  could  not  be  supported,  even  if  made  by  the  owner  of 
the  fee(v),  in  consequence  of  the  uncertainty ;  and  that  the  lease  was  not 
a  valid  execution  of  the  power,  either  for  the  lives  or  for  the  years,  as 
it  was  impossible  to  say  which  of  the  terms  the  parties  intended  to 
prefer  to  the  other ;  but  the  Lord  Chancellor,  Lord  Li£ford,  held  that 
the  word  **  or"  in  the  habendumj  should  be  construed  as  if  it  were  ^^and/' 
which  would  make  a  perfect  term  for  years,  concurrent  with  the  free- 
hold term,  and  that  the  execution  of  a  lease  exceeding  the  provisions 
of  that  power,  might  be  good  pro  tonto,  if  the  excess  could  be  sepa- 
rated from  the  term  comprised  in  the  power;  and  the  judgement 
was  affirmed,  the  term  for  thirty-one  years  being  rejected  as  an 
excess.  This  judgement  was  also  established  upon  a  writ  of  error, 
by  the  British  House  of  Lords,  after  a  reference  to  the  judges  on  tfae 
subject. 

A  lease  for  three  specified  lives,  with  a  covenant  of  renewal  for 
ever,  has  been  sustained  in  equity  as  a  valid  execution  of  a  leasing 
power(tc7),  to  the  extent  of  three  lives,  although  not  warranted  by  the 

(s)  Roe  dem.  Bnine  v.  Prideaux,  10  shall,  Wallis,  80;  Commons  o.  Msrshalli 

East,  158-187  ;    Jenkins  v.   Remishe,  6  Bro.  Pari.  Ca.  166. 

Hard.  396;  Campbell  o.  Leach,  2  Ambl.  (v)  But  see  Long  v.  Rankin,  2  Sqgd. 

740-746 ;    Rattle  v.  Popham,  2  Stra.  on  Powers,  539. 

992 ;  2  Sugd.  on  Powers,  81.  (to)  Hackett  v.Hobart,  1  Jones  Excb. 

(0  Fairclaim  dem.  Harte  v.  Wilson,  Rep.  288-296 ;  bat  see  Fairclaim  dem. 

K.   B.   Trin.   1836,   MSS.  by  Cramp-  Harte  v.  Wilson,   R.  B.   Trin.  1836, 

ton,  J.  post,  pi.  50. 

(«)  Lessee  Ld.  Netterville   v.  Mar- 
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power,  so  iar  as  related  to  the  covenant  for  renewal,  or  to  the  insertion 
of  any  additional  eestuique  me  in  the  lease. 

A  tenant  for  life,  with  power  to  grant  leases  for  a  term  not  ex- 
ceeding twenty-one  years,  at  the  best  rent,  by  a  lease  made  for  the 
specified  term  covenanted  to  renew  yearly  during  his  own  Ufe,  and  it 
was  rttled(x)  that  the  lease  was  not  invalidated  by  the  insertion  of  the 
eovenant  for  renewal,  because  the  lessor  was  only  bound  to  renew 
during  his  life,  and  if  the  conditions  required  by  the  power  were  not 
observed  on  every  renewal,  the  lease  might  be  avoided  by  the  persons 
in  remainder. 

41.  If  a  lease  for  lives,  or  for  years,  be  granted  to  one  person,  and 
daring  its  continuanee,  a  lease  be  made  by  indenture(y)  of  the  same 
premises  to  another,  to  commence  tit  prtBsenti^  the  second  or  concur- 
rent lease  operates  as  an  inmiediate  gprant  of  the  reversion,  and  transfers 
to  the  second  lessee  the  right  to  the  rent(2r)  and  services  reserved  by 
the  first  lease.  The  effect  of  such  a  grant  of  the  reversion  is  to  con- 
sdtnte  the  owner  of  the  intermediate  estate  the  immediate  land- 
lord of  the  original  lessee ;  and  on  the  expiration(a),  or  other  sooner 
determination  of  the  orig^al  lease,  will  entitle  such  g^rantee  to  the 
possession  of  the  demised  premises,  for  the  residue  of  the  interest  then 
to  come  and  unexpired  under  the  second  lease. 

However,  during  the  continuance  of  the  first  lease,  the  chief  land- 
lord(6)  cannot  distrain  for  the  rent  reserved  by  either  lease,  nor  re-enter 
for  breach  of  a  condition,  nor  maintain  an  ejectment  for  non-payment  of 
rent,  nor  recover  against  the  first  lessee  for  breach  of  any  covenant 
nmnmg  with  the  land ;  the  only  remedy  for  recovery  of  the  rent  re- 
served by  the  second  lease  being  by  action  of  debt,  or  of  covenant, 
against  the  intermediate  lessee  or  his  assigns. 

An  interest  made  to  commence  on  the  expiration,  or  earlier  deter- 
mination of  a  prior  subsisting  lease,  is  termed  a  lease  in  reversion,  and 
daring  the  continuance  of  theprior  lease,  such  second  lessee(c)  has  merely 
an  <<  intetesse  termini^**  or  inchoate  interest.  The  privity  of  estate  con- 
tinues between  the  termor,  in  respect  of  his  first  lease,  and  the  grantor 
of  that  lease,  in  respect  of  his  old  reversion ;  and  such  landlord  may 

(j)  Doe  dnu  Brondey  v.  Bettiflon»  12  ferred  an  **hUeres9e  termim,*'  until  the 

Eut,  305.  attornment  of  the  first  lessee. 

(y)  Smith  V.  Stapleton,  Plowd.  432 ;  (z)  Berry  v.  White,  Bridg.  by  Bann, 

Plovd.  Queries,  122 ;  Bac  Abr.  Leases,  93. 

N.;  Lyn  r.  Wyn,    Bri<^.    by   Bann,  (a)  Fitch  v.Yanghan,  Noy.  158. 

131;  Yin.  Abr.  Estates,  356;  B.   6-  (b)  Marler  v.  Wright,  Cro.  Eliz.  141. 

10,  riding  Leases.      Before  the  pasnng  (c)  Prest.  on  Merger,  209;  Smith  v. 

of  the  Act  abolishing  the  necessity  of  Day,  2  Mees.  &  W.,  699. 
attornment,  a  concurrent  lease  only  con- 
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distrain,  and  bring  an  action  for  breach  of  covenant,  against  the  first 
lessee,  or  evict  the  prior  lease  for  non-payment  of  rent,  notwithstanding 
the  g^nt  of  the  further  lease. 

A  freehold  lease  cannot  be  made  to  commence  at  a  future  day,  and 
therefore(fiQ  the  same  expression,  ^'  lease  in  reversion,"  applied  to  diffe- 
rent subjects,  has  a  different  signification  in  the  same  conveyance. 
When  applied  to  a  lease  for  life,  in  order  to  give  effect  to  the  convey- 
ance, it  is  construed  to  mean  a  lease  of  the  reversion,  or  concurrent 
lease,  and,  being  applied  to  a  lease  for  years,  a  lease  to  commence(e) 
after  the  determination  of  a  lease  then  in  being  is  intended. 

42.  In  observing  upon  a  power  authorizing  leases  for  any  term  not 
exceeding  twenty-one  years,  or  for  the  lives  of  one,  two,  or  three  per- 
sons. Lord  Ellen  borough  (/*)  said,  "that  the  power  being  in  the  alter- 
native to  grant  either  a  chattel  or  a  freehold  lease,  did  not  warrant 
both,  so  that  the  same  premises  could  not,  at  any  time,  be  subject  to 
leases  both  for  lives  and  for  years :  that  a  chattel-lease  might  be 
granted,  pending  a  prior  subsisting  chattel-lease,  provided  it  ^were 
within  the  limits  of  the  power,  and  provided  it  gave  no  beneficial  inte- 
rest during  the  continuance  of  the  subsisting  lease ;  but  that  so  long-  as 
there  was  a  freehold  lease  in  esscj  a  second  lease  could  not  be  granted, 
because  such  second  lease  could  only  be  made  to  take  effect  injuturo^ 
and  that  a  freehold  could  not  be  conveyed,  unless  it  were  made  to  take 
effect  in  prtesenti  ;  that  if  a  lease  were  granted  for  lives,  no  further 
lease  could  be  granted  until  the  former  lease  was  determined ;  not  a 
chattel-lease,  because  the  power  did  not  admit  of  the  same  premises 
being  under  a  chattel  and  a  freehold  lease  at  the  same  time ;  nor  a 
freehold  lease,  because  that  would  be  to  commence  injuturo. 

The  preceding  observations  are  only  applicable  to  leases  in  rever^ 
sion,  which  do  not  confer  any  beneficial  interest  inprcesentif  for  though 
there  be  a  subsisting  lease  for  years,  an  immediate  or  concurrent  lease, 
pur  auter  vie^  may  be  granted,  if  within  the  limits  of  the  power.  So, 
if  there  be  a  freehold  lease  outstanding,  a  lease  for  years  to  commence(^) 
on  the  determination  of  the  prior  lease,  or  a  concurrent  lease  for  years, 
commencing  in  prasenti^  or  an  immediate  and  concurrent  lease(A),  pur 
auter  vie^  carrying  the  right  to  the  rent  reserved  by  the  former  freehold 
lease,  if  consistent  with  the  provisions  of  the  power,  will  be  valid. 

(d)  Winter  v.  Loveday,  1  Com.  39 ;  (/)  Roe  dem.  Brane  v,  Prideanz,  10 

1   Ld.  Raym.  269;    12  Mod.    150;    2  East,  184. 

Salk.  537;   Carth.  429;    5  Mod.  381,  {g)  Whitlock's  case,  8  Rep.  69,  B. 

S.  C.  (k)  Dancourt  o.   Daaconrt,   3   Lev. 

(0  2  Sugd.  on  Powers,  369.  437. 
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43.  Leasing  powers  usnally  require  that  leases  shall  be  made  in 
possession,  and  prohibit  lea^  from  being  granted  in  reversion ;  and  if 
it  be  meant  to  authorize  the  tenant  for  life  to  make  concurrent  or  rever- 
sionary leases,  an  express  declaration  to  that  effect  should  be  inserted 
in  the  settlement. 

A  power  to  make  leases  in  possesHon  does  not  warrant  the  grant  of 
a  lease(t)  in  reversion  or  concurrent  lease,  although  the  estate  were 
subject  to  leases  at  the  time  of  executing  the  settlement,  and  the  power 
must  remain  in  suspense  until  the  outstanding  leases  respectively  shall 
be  surrendered  or  determined. 

However,  under  a  power  reqmring  leases  to  be  made  tit  possession^ 
although  parts  of  the  settled  estate  were  occupied  by  yearly  tenants,  it 
was  decided(^')  that  an  immediate  lease  commencing  in  prtBsenti  was 
Talid,  as  the  occupying  tenants  had  agreed  to  pay  their  rents  to  the 
lessee  by  the  lessor's  direction :  the  immediate  attornment  of  the 
yearly  tenants  was  considered  in  substance  to  be  the  same  thing,  as  an 
acceptance  by  them  of  demises  from  the  new  lessee,  and  amounted  to  a 
sunender  by  act  and  operation  of  law. 

44.  A  general  power  to  make  leases  for  a  term  not  exceeding  a 
specified  number  of  years,  without  requiring  they  should  be  made  in 
possession,  or  forbidding  their  being  granted  in  reversion,  does  not 
authorize(A)  a  lease  in  Juturoj  or  in  reversion,  unless  there  be  some 
circunistance(Q  from  which  it  may  be  inferred  that  the  parties  to  the 
settlement  intended  to  permit  the  tenant  for  life  to  grant  reversionary 
leases. 

Under  a  power  to  grant,  demise,  set  and  let  for  ninety-nine  years 
detemunable  on  one,  two,  or  three  lives,  it  was  decided(m),  that  a  lease 
for  ninety-nine  years,  if  E.  H.  should  so  long  live,  to  commence  from 
tbe  deaths  of  two  other  persons  who  were  cestuique  vies  in  a  lease  then 
subsisting,  could  not  be  sustained,  and  Lord  EUenborough  observed, 
that  the  expression,  *^  demise  and  let,"  imported  a  present  possession, 


(0  Opie  V.  Thomuius,  1  Reb.  778, 
910;  1  Ler.  167:  1  Sid.  260;  Thos. 
Riym.  132;  and  see  Bridff.  by  Bann. 
613;  Ld.  Antrim  o.I>uke  of  Buckingham, 
Bridg.  by  Bann.  617;  1  Cases  in  Chan. 
17 ;  1  Sid.  101,  S.  C. ;  2  Property  Law- 
yer, 425;  Doe  dem*  Pulteney  v.  Lady 
Cavan,  5  T.  R.  564 ;  6  Bro.  Pari.  Ca. 
175. 

(J)  Goodtide  dem,  Clarges  v.  Fun- 
«»n»  2  Dong.  564;  Doe  dem.  Allan  v. 
CiJwrt,  2  T.  R.  376^384. 


(h)  Lady  Sussex  v.  Wroth,  Cro.  Eliz* 
5 ;  Leper  v.  Wroth,  1  Leon.  35  ;  3  Leon. 
130;  4  Leon.  65,  S.  C;  Shecomb  v. 
Hawkins,  Cro.  Jac.  318 ;  1  Brownl.  149; 
Yelv.  222,  S.  C;  Baynes  v.  Belson, 
Thos.  Raym.  247;  Berry  v.  White, 
Bridg.  by  bann.  96 ;  Shaw  v.  Summers, 
3  Moore,  196. 

(I)  Doe  denu  Copleston  v.  Hiem,  5 
M.  &  Selw.  45,  by  Bayley,  J. 

(m)  Doe  dem,  Copleston  v,  Hiem,  5 
M.  &  Selw.  40. 
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and  if  the  lease  could  not  be  executed  in  posaesrion,  it  was  hardly  <iapa» 
ble  of  the  sense  belonging  to  such  words. 

It  has  been  laid  down  by  Bridgman,  C.  J.,  that  if  a  mere  reveision 
be  made  the  subject  of  a  strict  settlement,  and  an  i]idefinite(»)  power 
be  granted  to  make  leases  for  specified  terms,  without  any  restriction 
as  to  their  being  in  possession  or  reyersion,  the  tenant  for  life  might 
grant  a  lease  to  commence  in  prasenii  concurrently  with  a  lease  exiBt* 
ing  prior  to  the  settlement,  but  that  a  lease  in  reveftion,  to  commence 
on  the  determination  of  such  prior  leasee  would  not  be  a  good  ezecation 
of  the  power. 

An  estate,  subject  to  leases  for  ninety-nine  years,  determinable  on 
three  liyes,  being  limited  in  strict  settlement  with  power  to  every  per* 
son  actually  seised  of  the  freehold(o)  to  make  leases  of  any  part  of  the 
premises  usually  let,  for  any  term  not  exceeding  twenty-one  years,  or 
determinable  on  one,  two,  or  three  lives,  so  as  on  every  such  lease 
there  was  made  payable,  during  the  continuance  thereof,  the  accustomed 
rent  or  more,  and  so  as  there  should  not  be  in  any  part  of  the  premises 
so  leased,  at  any  one  time,  any  greater  estate  than  for  twenty-one  years, 
or  three  lives,  or  for  any  number  of  years  determinable  on  three  lives; 
two  of  the  lives  in  several  of  the  outetanding  leases  haying  fellen,  new 
leases  were  granted  in  reversion  for  ninety  years,  determinable  on  two 
new  lives,  to  commence  on  the  death  of  the  surviving  eeHuique  vie 
umdet  the  old  lease.  The  reversionary  leases  were  decUured  to  be  valid, 
as  the  old  lease  and  the  reversionary  lease,  taken  together,  did  not  ex* 
ceed  the  particular  estate  specified  in  the  last  clause  of  the  power. 

45.  Courts  of  Justice  always  endeavour  to  effectuate  the  intent  with 
which  a  leasing  power  is  reserved ;  and  with  that  view  will  take  into 
their  consideration  by  whom  the  power  was  given,  to  whom,  and  for 
what  purpose.  Where,  therefore,  two  persons  had,  by  virtue  of  their 
interest  in  the  estate,  a  right  in  them  JMitly  to  make  any  alienation 
whatever  of  the  inheritance(j9)  which  they  thought  fit,  subject  to  cer- 
tain subsisting  leases  for  years,  and  by  deed  reserved  to  themselves  a 
joint  power  to  make  leases  for  lives  renewable  for  ever,  but  not  requi- 
ring by  express  words,  the  leases  to  be  made  in  possession,  it  was 
decided  by  the  House  of  Lords,  upon  a  writ  of  error  from  Ireland,  that 
they  were  authorized  to  grant  leases  renewable  for  ever,  concurrently 

(n)  Berry  v.  White,  Bridg.  by  Bann.  pleston  v.  Hiem,  5  M.  &  Selw.  42,  Gif- 

94-96.  ford  Ar?. 

(p)  Coventry  ».    Coventry,    1   Com.  ( o)  Nugent  dem.  Galwey  i?.  Cuthbert» 

Rep.  312 ;  and  see  Bridg.  by  Bann.  614;  in  the  House  of  Lords,  on  a  writ  of  error 

2  Sugd.  on  Powers,  377 ;  Doe  dem.  Co-  from  Ireland,  Feb.  1822,  MSS. 
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wkh  Uie  outstanding  leases,  whieh  had  been  created  prior  to  or  were 
confirmed  by  the  settlement. 

In  this  case  it  appeared  that  John  Galwey>  being  seised  of  lands 
far  Us  life^  with  remainder  to  his  son  Edward  Galwey  in  tml,  subject 
to  a  lease  of  part  for  eighty-two  years,  and  of  the  residue  for  thirty- 
one  years,  by  indenture,  dated  the  16th  of  May,  1772,  the  father  and 
son  joined  in  limiting  the  premises,  amongst  others,  to  trustees  to 
the  vse  of  John  Galwey  for  his  life^  with  remainder  to  Edward  Gal- 
wey for  his  life,  with  remainders  orer  in  strict  settlement,  reserving 
power  to  John  and  Edward  jointly,  from  time  to  time  during  their 
j<Mat  lives,  to  demise  the  premises,  or  any  part  or  parts  thereof  for 
tay  nmnber  of  lives  or  years,  with  covenant  of  renewal  for  ever  at 
die  ancient  or  accustomed  rents  or  more,  and  so  as  in  every  such 
lease  there  should  be  contained  a  cbmse  of  re-entry  for  nonpayment 
of  rent.     And  by  ano&er  power  the  several  successive  tenants  for 
life  were  enabled  to  demise  the  whole  or  any  part  of  the  premises  for 
any  term  not  exceeding  three  lives  or  thirty-one  years,  in  possession 
and  not  in  reversion,  at  the  best  rent  and  without  fine.     By  indenture, 
dated  the  29th  of  October,  1789,  after  reciting  a  lease  of  the  14th  of 
November,  1765,  by  John  Gralwey  to  William  Jackson,  of  part  of  the 
settled  estate  for  thirty-one  years,  at  a  rent  of  £160 ;  and  after  also 
leciting  the  settlement  of  May,  1772,  and  the  jcnnt  leasing  power 
thereby  reserved,  they,  the  said  John  Galwey  and  Edward  Galwey,  in 
ooDsideration  of  £1600,  granted  the  premises  included  in  such  recited 
lease  to  Sir  Richard  Kellett  and  his  heirs  for  three  lives  therein  named, 
with  a  covenant  for  renewal  for  ever  at  the  ancient  rent  of  £160,  sub- 
ject, however,  to  Jackson's  lease,  which  was  then  subsisting,  and 
reserving  express  authority  to  distrain,  and  for  want  of  sufficient  dis- 
tress  te   re-enter  in    case  the  reserved  rent  should  be  in  arrear. 
A  similar  lease  of  the  same  date,  subject  to  the  lease  then  outstand- 
ing, for  a  term  of  eighty-two  years,  was  made  by  John  and  Edward 
Galwey  of  the  premises  included  in  such  prior  lease,  to  Sir  Richard 
Kellett  for  diree  specified  lives,  with  a  covenant  of  renewal  for  ever  at 
the  ancient  rent. 

Upon  the  trial  of  an  ejectment  brought  after  the  decease  of  both 
lessors,  by  the  person  entitled  next  in  remainder  under  the  settlement, 
a  special  verdict  was  found,  upon  which  the  Court  of  Exchequer(7)  of 
Ifehnd  gave  judgement  in  fiivour  of  the  plaintiff,  solely  by  reason  of 
an  exception  contained  in  the  leases  of  **  casualties  by  fire  and  war," 

iq)  Nugent  detn.  Galwey  v,  Cuthbert,  MSS. 
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but  did  not  express  any  opinion  on  any  of  the  other  questions  In  the 
case. 

This  judgement  was  reversed  in  the  Exchequer  chamber,  and  the 
judgement  of  reversal  was  affirmed  by  the  House  of  Lords.  It  was 
insisted,  in  this  case,  that  a  concurrent  lease  of  the  premises  was  not 
warranted  by  the  terms  of  the  power,  and  that  the  intention  of  the 
parties  to  the  settlement  must  have  been,  that  the  power  of  making 
leases  for  lives  renewable  for  ever  should  only  extend  to  such  parts  of 
the  property  as  were  then  out  of  lease,  or  to  such  parts  as  should  come 
into  possession  on  the  determination  of  the  then  subsisting  leases,  and 
that  such  was  their  object  evidently  appeared  by  requiring  that  every 
renewable  lease  to  be  executed  should  contain  a  clause  of  re-entry  for 
nonpayment  of  rent,  which  would  be  unavailing  during  the  continu- 
ance of  a  prior  lease,  and,  while  such  prior  lease  subsisted,  the  remain- 
der-man could  not  enforce  payment  of  his  rent  either  by  re-entry, 
distress,  or  ejectment  under  the  Statutes  for  its  nonpayment. 

Lord  Eldon,  in  delivering  judgement,  observed,  that  looking  to  the 
interest  of  the  parties,  and  to  their  intention,  and  to  the  purpose  for 
which  the  power  was  inserted  in  the  settlement,  the  object  in  reserving 
the  joint  power  was  quite  clear ;  that  the  power  which  was  reserved 
did  not  enlarge  what  either  of  them  could  do  by  virtue  of  the  interest 
which  they  respectively  had  in  the  estate  prior  to  the  execution  of  the 
settlement,  but  continued  a  power  of  alienating  the  estate  in  another 
form  by  virtue  of  the  execution  of  a  joint  authority  reserved  to  them- 
selves :  and  it  was  observed  by  Lord  Redesdale,  that  there  could  be 
no  objection  to  the  leases  but  by  an  inference  attempted  to  be  raised 
from  the  words  directing  that  there  should  be  inserted  a  clause  of 
re-entry  for  nonpayment  of  rent ;  and  it  was  contended  that  the  leases, 
which  in  every  other  respect  conformed  to  the  words  of  the  power, 
were  to  be  deemed  invalid,  because  by  inference  a  restraint  was  imposed 
on  the  exercise  of  the  power,  though  the  natural  construction  was  that 
only  such  a  clause  of  re-entry  should  be  reserved  as  the  nature  of  the 
case  required.  By  this  judgement  the  validity  of  both  leases  was 
established. 

46.  Under  a  leasing  power  enabling  the  respective  tenants  for  life, 
when  in  possession,  to  grant(r)  building  leases  for  ninety-nine  years  at 
the  best  rent  that  could  be  got  for  the  same,  a  lease  was  granted  by  a 
tenant  for  life,  for  ninety  years  determinable  on  three  lives,  and  after 
his  decease,  the  succeeding  tenant  for  life,  during  the  continuance 

(r)  2  Property  Lawyer,  425. 
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oftfae  first  lease,  granted  a  lease  in  reversion  to  another  person  for 
Dinety-nioe  years  commencing  from  the  day  of  its  execution,  subject  to 
the  existing  interest  under  the  former  lease,  and  on  consideration  by 
three  eminent  conveyancers,  the  second  lease  was  declared  to  be  void, 
because  it  was  obvious  that  leases  in  reversion  were  not  warranted  by 
a  power  requiring  the  reservation  of  the  best  rent,  as  it  was  impossible 
to  say,  d  priori^  what  would  be  the  best  rent  at  a  future  day. 

The  omission  of  any  express  clause  in  the  power  prohibiting  rever* 
siooary  leases  does  not  indicate  any  intention  that  they  should  be 
allowed,  but  merely  shews  that  the  power  was  negligently  or  ignorantly 
framed. 

Power  to  make  leases  in  reversion,  as  well  as  in  possession,  does 
not  enable  a  tenant  for  life,  after  making  a  lease  in  po8session(«),  to 
grant  another  lease  in  reversion  of  the  same  premises,  because  the  power 
is  executed  by  making  the  first  lease,  and  a  lease  in  reversion  under 
such  a  power  must  be  construed  (/)  to  mean  a  lease  to  commence  in 
possession  upon  the  determination  of  another  lease  in  existence  at  the 
time  of  the  reservation  of  the  power^  and  not  subsequently  made. 

47.  Where  the  reversion  of  an  estate  expectant  on  determinable 
leases,  is  settled  with  a  power  enabling  the  tenant  for  life  to  make  leases 
vi  possession^  or  conferring  an  indefinite  leasing  power  which  is  silent 
on  the  subject  of  present  or  of  future  leases,  it  has  not  been  expressly(ti) 
decided  whether  a  concurrent  lease  commencing  in  prcesentij  and  car- 
rying the  beneficial  interest  under  a  prior  lease  to  the  new  lessee,  is  a 
valid  execution  of  the  power ;  but  Sir  Edward  Sugden  strongly  ex- 
presses his  opinion  that  such  a  concurrent  lease  cannot  be  supported. 
A  concurrent  lease  has  the  eflfect  of  putting  an  end  to  all  privity  either 
of  contract  or  estate  between  the  original  lessee  and  his  lessor,  and 
deprives  such  lessor  or  reversioner  of  the  ordinary  remedies  for  recovery 
of  his  rent,  and  disables  him  from  maintaining  any  action  for  breach  of 
covenant  under  the  original  lease. 

48.  Where  an  estate  in  reversion  is  made  the  subject  of  settlement 
with  power  to  lease,  either  in  possession  or  in  reversion,  an  immediate 
or  concurrent  lease  of  the  reversion,  to  commence  in  prcesenti,  may  be 
granted :  a  reversion,  subject  to  a  lease  for  life,  being  settled,  reser- 
ving power  to  lease  for  eighty  years  in  possession,  or  in  reversion, 

W  Winter  r.  Loveday,  Carth.  429;  Coventry  v,  Coventry,  1  Com.  Rep.  314» 

I  Com.  Rep.  39 ;  1  Ld.  Raym.  269,  S.  Arg. 

C ;  Doe  denu  Sutton  ».  Harvey,  1  B.  &  (a)  2  Sagd.  on  Powers,  397-410 ;  but 

Cress,  426;  2  D.  &  Rv.  589.  see  Berry  t7.  White,  Bridg.  by  Bann.  94 

(0  Winter  v.  Lovedore,  2  Salk.  537 ;  and  592,  with  the  cases  there  referred  to. 
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determinable  upon  three  lives  at  the  ancient  rent,  it  was  determined(r) 
that  a  tenant  for  life  under  the  power  might  grant  an  immediate  lease 
of  the  reversion  for  eighty  years  determinable  upon  lives,  concurrently 
with  the  pre-existing  lease,  although  the  words  used  were  to  make 
leases  in  reversion,  and  not  qf  the  reversion ;  and  it  was  also  laid  down 
in  the  same  case,  that  a  lease  in  reversion,  to  commence  on  the  deter- 
mination of  the  outstanding  lease  for  life,  would  have  been  warranted 
by  the  power. 

49.  A  lease  made  to  conmienoe(u;)  frov^  the  day  of  the  date,  or 
from  the  sealing  and  delivery  of  the  instruQQent,  is  now  clearly  settled 
to  be  a  lease  in  possession,  and  not  in/uturo;  and  although  the  demise 
be  made  apparently  to  commence  from  a  future  day,  if  it  can  be  shewn 
that  the  lease  was  not  executed(x),  or  was  not  delivered  until  the  time 
mentioned  in  the  deed  for  its  commencement,  the  instrument  will  be 
supported  as  a  lease  in  possession ;  but  if  an  interest,  for  however  short 
a  period,  is  allowed  to  intervene  between  the  delivery(y)  of  the  instru- 
ment and  the  period  of  its  conunencement,  the  lease  will  not  be  consi- 
dered a  valid  execution  of  the  power. 

60.  By  a  settlement  dated  in  July,  1796,  lands  were  limited  to 
Richard  Harte  for  his  life,  with  remainder  to  William  Johnson  Harte 
for  his  life,  with  remainders  over,  reserving  a  power  authorirang  Richard 
Harte,  with  the  concurrence(2)  of  his  son  W.  J.  Harte,  to  make  leases 
of  the  premises  for  such  terms  of  lives  or  years  as  they  should  think 
fit,  provided  such  leases  were  made  in  possession,  and  not  in  reversion, 
at  the  best  rent,  and  without  taking  any  gift  or  other  income  for  exe- 
cuting the  same.  By  indenture,  dated  the  10th  of  April,  1801,  Richard 
Harte  and  W.  J.  Harte  demised  fifteen  acres  of  the  premises  to  Andrew 
Yokes,  his  heirs  and  assigns,  from  the  1st  of  May  then  next  ensuing, 
for  three  lives  therein  named,  and  the  life  of  the  survivor  of  them,  and 
for  the  lives  of  such  persons  as  should  from  time  to  time  for  ever  be 
added  pursuant  to  the  covenant  for  renewal  in  said  lease  contained,  at 
the  yearly  acreable  rent  of  six  g^uineas,  payable  half-yearly,  the  first 


(v)  Perot ».  Cable,  16  ATin.  Abr.  Pow- 
ers, 488,  pi.  9;  2  Ro.  Abr.  261,  pi.  9; 
Godb.  195,  pL  281 ;  1  Brownl.  173;  2 
Sugd.  on  Powers,  386;  and  see  this  case 
folly  stated  in  the  Appendix  from  Winch's 
Entries,  945  (No.  10). 

(w)  Pugh  V.  The  Duke  of  Leeds,  2 
Cowp.  714. 

(x)  Doe  dem.  Cox  v.  Day,  10  East, 
427 1  Doe  dem.  Reece  v.  Robson,  15  £. 
32 ;  Steele  o.  Mart,  4  B.  &  Cr.  272  ;  6 
Dowl.  &  Ry.  392 ;  Hall  v.  Cazenove,  4 


East,  477 ;  1  Smith,  272,  S.  C. ;  Lester 
V.  Garland,  15  Vesey,  248-254 ;  Stone  o. 
Bale,  3  Lev.  348 ;  Goddard*s  case,  2  Rep. 
4,  B. ;  Campbell  v.  Leach,  2  Ambl.  740- 
746;  Jack  dem,  Wheatley  v.  Creed,  2 
Huds.  &  Br.  128. 

(y)  Bowes  v.  £.  L.  Waterworks  Co., 
Jacob,  330 ;  Doe  dem,  Allan  v,  Calvert, 
2  East,  376. 

(z)  Fairclaim  dem.  Harte  v,  Wilson, 
K.  B.  Trin.  1836. 
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paymenl  to  be  made  on  the  1st  of  NoYemher  next  following :  the 
leasee  eoFenanted  to  keep  the  preauses  in  repair,  and  to  expend  £500 
in  bnikfing  on  and  iBipi oving  the  deeused  prendses,  and  was  empowered 
to  smreader  the  lands  cm  any  Ist  day  of  May  during  the  term,  on  giving 
six  months'  previous  notice  for  tl^t  purpose,  and  paying  up  all  rent ; 
and  the  lesaors  ooveaiipted  that  they,  their  heirs  and  assigns,  should 
leaew  the  lease  from  time  to  time  for  ever  on  payment  of  a  fine  of  five 
poondft  on  the  &U  of  every  cesiuiqu€  vie  then  existing,  or  thereafter  to 
be  nominated. 

On  the  12th  of  August,  1611,  the  lessors  executed  a  renewal  of 
the  lease  upon  the  fidl  of  one  of  the  cestuique  vies  pursuant  to  their 
covenant,  and  after  their  deaths,  upon  the  trial  of  an  ejectment  brought 
by  the  person  entitled  in  remainder,  a  verdict  was  found  for  the  defen- 
dant, and  a  bill  of  exceptions  was  taken  to  the  Judge's  charge,  insisting 
that  the  lease  was  not  a  valid  execution  of  the  power, — first,  because 
it  was  made  to  commence  at  a  future  day,  and  that  it  was  left  to  the 
jury  to  say  whether  it  was  not  delivered  after  the  period  of  its  com- 
mencement ;  secondly,  because  the  lease  contained  a  covenant  for  re- 
newal for  ever ;  thirdly,  because  the  lease  contained  a  covenant  for 
payment  of  a  fine  oi  Jive  pounds  on  the  &11  of  every  life;  fourthly, 
because  the  lease  contained  a  clause  enabling  the  tenant  to  surrender ; 
and  fifthly,  because  no  time  was  limited  for  expending  the  sum  of  £500 
covenanted  to  be  laid  out  in  building.  Upon  argument  of  the  excep- 
tions in  the  King's  Bench,  it  was  ruled,  that  the  lease  of  1801  having 
been  read  as  an  ancient  deed,  and  there  being  no  evidence  of  the  time 
of  its  execution,  the  apparent  date  was  not  conclusive  of  the  period  of 
its  delivery,  and  that  the  Judge  was  right  in  submitting  the  question 
to  the  jury  whether  it  was  not  delivered  on  the  1st  of  May  when  it 
commenced  in  possession ;  but  the  Court  decided  that  the  lease  was 
void  by  reason  of  the  insertion  of  the  covenant  of  renewal  for  ever ; 
and  though  the  lessors  might  have  granted  a  lease  for  any  number  of 
years,  yet  such  an  indefinite  authority  could  not  affect  the  question  as 
to  the  validity  of  a  lease  for  lives,  and  that  no  inference  could  be  de- 
duced firom  the  extensive  nature  of  the  power  to  make  leases  for  any 
number  of  lives,  against  the  express  prohibition  to  make  any  lease  in 
reversion,  nor  against  the  express  condition  requiring  that  the  best 
lent  should  be  reserved ;  that  the  covenant  for  renewal,  which  professed 
to  bmd  the  persons  in  remainder,  was  in  effect  a  stipulation  to  grant  a 
reversionary  lease  on  the  decease  of  each  of  the  cestuique  vies,  and  it 
was  impossible  to  anticipate  that  the  rent  originally  reserved  should 
always  continue  the  best  rent  which  could  be  procured  for  the  pre- 
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mises ;  and  that  such  covenant  for  renewal  could  not  be  rejected  as  an 
excess  in  the  execution  of  the  power,  but  that  it  vitiated  the  lease  even 
for  the  cestuique  vies  nominated  on  the  original  lease.  The  Court  also 
ruled  that  the  lease  could  not  be  sustained,  because  it  contained  a  clause 
of  surrender,  and  also  because  no  time  was  limited  for  making  the  re- 
quired improvements ;  but  they  held,  that  if  a  lease  with  a  covenant 
for  renewal  were  warranted  by  the  power,  neither  the  payment  of  a 
fine  on  the  renewal,  nor  the  covenant  to  pay  it,  would  be  a  violation  of 
the  power. 
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51.  Criierum  of  the  best  Rent, 
i^Aeeeptanee    of  Fine   invalidates 

Leaee  under  Power  requiring  the 

best  Rem, 
51  Payment  of  a  Year's  Rent  in  Ad* 

umce  does  not  vitiate  the  Lease. 

54.  Whether  collateraJL  Benefits  may  be 

reserved  to  Tenant  for  Life,  on 
a  Lease  at  the  best  Rent, 

55.  Power  to  lease  for  Lives  renewable 

forever,  at  the  best  Rent,  without 
Pinej  does  not  exclude  the  Reset" 
vation  of  Fines  for  RenewaL 

56i  The  same  Rent  must  be  reserved 
during  the  Continuanee  of  the 
Lease, 

57.  Rent  may  be  reserved  from  a  GaU- 
day  prior  to  the  Execution  of  the 
Lease, 

58, if  the  Payment  of  the  reserved 

Rent  be  co-extensive  with  the  Du- 
ration of  the  Lease, 

59.  Rent  must  be  reserved  at  equal  In- 

tervals,  or  usual  Gale-days,  and 
must  be  made  payable  during  the 
Lease. 

60.  Criterum  of  the  usual  Rent. 


6L  Where  the  usual  Rent  is  required^ 
it  must  be  reserved  with  aU  CvT' 
cumstances  equally  beneficial  as 
the  old  Rent. 

62.  Rent  reserved  by  Lease,  under 

Power,  must  be  ascertained,  or 
ascertainable,  by  some  fixed  Stan- 
dard. 

63.  To  whom  the  Rent  should  be  made 

payable. 

64.  Where  a  limited  Power  is  silent  as 

to  Rent,  whether  Lands  may  be 
demised  Rent-free. 

65.  ^0117  clause  of  Re-entry  is  to  be 

framed,  when  expressly  required 
by  the  Power. 

66.  Leases  not  to  be  made  dispunishable 

of  Waste. 

67.  Leases  under  strict  Power,  invalid 

dated  by  Omission  of  usual  Con. 
ditions  or  Covenants, 

68.  Leases  vitiated  by  Introduction  of 

improper  or  unusual  Covenants. 

69.  Mode  of  executing  Leases  under 

Power. 

70.  Extinguishment  of  leasing  Pout- 

ers. 


51.  The  usual  leasing  power  introduced  into  marriage  settlements 
in  England  and  Ireland  requires(a)  that  the  best  and  most  improved 
rent  should  be  reserved,  and  prohibits  the  taking  any  fine  or  fore-gift. 
It  is  observed  by  Lord  Eldon,  that  the  leading  criterion(6)  which  our 
courts  always  attend  to  in  discussing  the  question,  whether  the  best 
rent  has  been  got  or  not,  is,  whether  the  man  who  makes  the  lease  has 
got  as  much  for  others  as  he  has  for  himself :  if  he  has  got  more  for 
bimself  than  for  others,  that  is  decisive  evidence  against  him :  the 
Court  must  see  that  there  is  reasonable  care  and  diligence  exerted  to 
get  such  rent  as,  care  and  diligence  being  exerted,  circumstances  mark 
OQt  as  the  rent  likely  to  be  produced. 


(a)  Case  of  the  Qneensbury  Leases, 
I  Blah's  Pari.  Ca.  339^27;  5  Dow*s 
Pirl.  Ca.  293-344,  S.  C. 

(6)  Case  of  the  Queensbury  Leases, 


5  Dow's  Pari.  Ca.  344 ;  and  see  Doe  dem. 
Sutton  V.  Harvey,  I  B.  &  Cress.  427 ;  2 
D:  &  Ry.  589,  S.  C. 
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But,  where  the  transaction  is  fair,  and  no  fine,  nor  other  collateral 
consideration  taken  by  the  tenant  for  life  under  the  leasing  power,  nor 
any  injurious  partiality  shewn  by  him  in  favour  of  the  particular 
lessee,  there  ought  to  be  something(c)  extravagantly  wrong  in  the 
bargain,  in  order  to  set  aside  the  lease  for  undervalue ;  for  in  the  choice 
of  a  tenant,  many  things  are  to  be  regarded  besides  the  amount  of  the 
rent  offered. 

It  has  been  contended  that  covenants  binding  the  lessee  to  erect 
buildings,  pay  rates,  taxes,  &c.  the  performance  of  which  was  enforced, 
were„  as  compared  with  the  value  of  what  was  demised,  equivalent  to 
a  rack-rent ;  but  the  Court(d)  were  elearly  of  opinion,  thai  the  rent 
which  was  to  be  paid  out  of  the  profits  of  the  land  was,  in  its  nature 
and  signification,  essentially  different  from  the  performanee  of  co- 
venants.. However,  the  word  "  rent,'*  in  a  leasing  power,  does  not 
mean  exclusively  a  money-rent,  but  any  recompense(e),  or  e<]^valent, 
adapted  to  the  nature  of  the  property. 

52.  The  acceptance  of  a  fine,  or  fore-gifib,  upon  the  execution  of  a 
lease,  under  a  power  requiring  the  best  rent  to  be  reserved  without 
taking  any  fine(/),  invalidates  the  demise,  although  a  jury  should  find 
that  the  rent  reserved  was  the  best  and  highest  which  at  the  time 
could  be  procured ;  for  even  if  the  best  rent  be  obtained,  the  taking 
of  the  fine  is  a  violation  of  the  power.  Lord  Redesdale(^)  held, 
that  a  covenant  entered  into  by  a  tenant^  without  fraud,  to  lay  out 
£200  in  improvements  on  the  premises,  was  not  to  be  considered  equi- 
valent to  a  fine,  and  would  not  vitiate  the  leaBe(A),  if  the  rent  reserved 
were  the  best  which  could  be  obtained ;  for  a  person  might  give  the 
best  rent,  and  be  willing  to  improve  the  estate :  a  femai  might  be  so 
circumstanced,  that  no  person  could  be  induced  to  offer(«)  the  best 
rent,  unless  the  buildings  on  the  land  were  put  into  repau%  or  an  allow- 
ance in  the  rent  was  made  to  the  tenant  for  that  purpose. 

Tenant  for  life,  with  power  to  demise  at  the  best  rent,  may  at  any 
time  grant  a  renewal  or  new  lease  of  the  premises,  on  an  express  or  ish 
plied  surrender  of  the  subsbting  lease,  provided  the  terms  of  the  power 

(c)  Doe  dem.  Lawton  v.  Radcliffe,  10  (g)  Shannon  v.  Bradstreet,  1  Scb.  & 
East,  278 ;  Smith  o.  Doe  eienu  Earl  Jer-  Let,  52 ;  Doe  dem.  Bromley  v.  Bettisoo, 
sey,  2  Brod.  &  B.  614.  12  East,  305. 

(d)  Doe  dem.  Winser  v.  Rowley,  C.  (k)  The  subject  of  demise  in  this  case 
B.  1836  ;  14  Law  Journ.  299.  consisted  of  ten  acres,  at  a  rent  of  seven 

(e)  Campbell  v.  Leach,  2  Ambl.  740 ;  pounds  by  the  acre. 

Doe  dem.  Tucker  v,  Morse,  1  B.  &  AdoL  (i)   Price   v»  Assheton,   1  Young  & 

365.  Coll.  93. 

(/)  2Sugden  on  Powers^  419. 
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be  leaUy  and  iotiafide  oompUed  with,  and  the  insertioii  of  a  coyeiiant(;) 
hioding  the  lessor  dwing  his  life,  in  considemtion  of  a  sum  of  money  to 
be  expended  by  the  lessee  in  repairing  the  premises,  to  renew  the 
lease,  will  not  render  it  impeachable,  because,  if  the  best  rent  should 
oat  be  reserved  upon  every  renewal,  the  remainder*man  would  not  be 
boond.  However,  the  existence  of  a  lease  beneficial  to  the  lessee(A)9 
will  not  jqstify  the  grant  of  a  new  lease  at  the  same,  or  a  greater  rent, 
if  such  new  reservation  be  less  than  the  property  was  worth  at  the 
tune,  nor  will  improvements}  made  by  a  teBaRt(Q,  warrant  a  lease  at 
an  undervalue* 

In  estimating  the  best  rent  to  be  reserved  under  a  leaping  power, 
the  circumstances  of  the  property,  and  the  obligations(m)  imposed  on 
the  tenant,  if  warranted  by  the  power,  are  to  be  taken  into  considera- 
tbiL  If  the  power  authorize  building  leases,  and  require  the  best 
rent,  it  must  be  construed  to  mean  the  best  rent  which  can  reasonably 
be  obtained,  on  a  lease  containing  the  requisite  covenants  to  ensure  a 
proper  expenditure  of  money  in  making  the  stipulated  improvements. 

d3.  It  is  a  common  practice  in  Ireland  for  a  tenant,  on  getting  a 
inning  lease,  to  advance  a  year's  rent,  which  is  to  be  allowed  out  of 
the  reserved  rent,  at  some  future  period  of  the  tenancy,  during  the  e»« 
tate  of  the  lessor,  and  as  such  anticipation  of  payment  is  only  intended 
by  way  of  security,  and  cannot  prejudice  the  persons  in  remainder,  it 
is  not  treated  as  a  fine,  or  fore-gift.  Where  a  lease  was  made  at  a  fair 
lent,  though  the  lessee  paid  two  years'  rent  in  advance,  which  was  se* 
cured  by  the  lessor's  bond,  acd  an  insurance  on  his  life,  it  was  decided 
by  Lord  Manners(»)  that,  as  the  previous  payment  did  not  operate  to 
ledooe  the  reserved  rent,  the  lease,  though  made  under  a  power  re« 
quiring  the  best  rent  and  prohibiting  any  fine,  was  not  impeachable. 

The  usual  object  of  requiring  payment  of  a  year's  rent  in  advance, 
IS  to  secure  a  solvent  tenant,  and  such  a  previous  payment,  or  deposit 
by  the  lessee,  never  has  the  effect  of  causing  any  diminution  of  the  an- 
nual rent. 

54.  Under  a  power  to  grant  leases  in  possession,  at  the  best  rent 
which  could  be  obtained(o),  without  taking  any  premium,  a  lease  was 
made  at  a  fixed  rent,  containing  a  covenant  by  the  lessee  to  find  boards 

0)  Doe  dem,  Bromley  v.  Bettison,  12  (m)  Jones   dem,   Cowper  v.  Vemeyy 

East.  305.  Willes.  169. 

(i)  Wrighto.  Smithed  Espin.  N.P.C.  (n)  O'Brien  v.  Grierson,  2  Ball  &  B. 

%A.  323. 

(0  Roe  cfem.  Ld.  Berkeley  v.  Archb.  of  (o)  Doe  denu  Rogers  r.  Rogers,  5  B. 

York,  6  East,  86 ;  Doe  dem.  Griffiths  v.  &  Adol.  755 ;   2  Nev.  &  M.  550,  S.  C. ; 

Lloyd,  3  E:>pin.  N.  P.  C.  78.  but  see  2  Sugd.  on  Powers^  417- 
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lodging,  and  wearing  apparel  during  the  term,  for  three  adult  children 
of  the  lessor,  at  seven  pounds  yearly  for  each  of  them,  and  also  for  the 
lessor's  son,  who  was  then  thirty-five  years  of  age,  free  of  expense, 
and  it  was  decided  by  the  King's  Bench,  Taunton,  Justice,  dissenting, 
that  parol  evidence  was  admissible  to  shew  that  the  best  rent  had  been 
reserved,  and  that  the  Court  could  not  pronounce  that  the  covenant  to 
support  the  children  was  beneficial  to  the  tenant  for  life,  or  equivalent 
to  a  premium. 

It  is  a  question  for  a  jury(p),  whether  the  best  rent  has  been 
reserved,  and  if  it  appear  on  the  trial  that  the  yearly  rent  has  been  map 
terially  reduced,  by  means  of  an  advance  of  money  in  anticipation  of 
rent,  or  in  consideration  of  improvements  whicb  had  been  previously 
made  by  the  tenant,  or  by  the  introduction  of  a  covenant(9)  to  layout 
money  in  building,  to  the  prejudice  of  the  remainder-man,  the  lease 
would  be  considered  a  violation  of  the  power. 

55.  Where  a  power  was  reserved  to  make  leases,  with  covenants  of 
renewal  for  ever,  at  the  best  improved  rent,  without  taking  any  fine, 
upon  an  exception  by  a  purchaser  to  the  Master's  report  of  good  title, 
it  was  ruled  by  Sir  William  Mac  Mahon,  M.  R.(r),  that  a  lease  for  lives, 
with  a  covenant  of  renewal  for  ever,  at  an  adequate  rent,  and  reserving 
bJuU  year's  rent^  as  a  renewal  fine,  on  the  fall  of  every  cestutque  vie, 
was  a  valid  execution  of  the  power,  because  the  renewal  fines  formed 
part  of  the  profits  issuing  out  of  the  land,  and  such  a  reservation  was 
for  the  benefit  of  the  persons  in  remainder,  who  would  derive  greater 
advantage  from  the  postponement  of  the  receipt  of  a  portion  of  the 
profits,  until  the  fall  of  the  respective  cestuigue  vies :  with  respect  to 
the  objection  arising  from  the  unequal  distribution  of  the  profits,  in 
consequence  of  the  uncertainty  of  the  duration  of  the  lives,  there  was 
no  obligation  that  the  rent  should  always  continue  the  same;  for 
suppose  the  land  demised  was  unreclaimed,  and  that  a  small  rent  was 
reserved  for  the  first  seven  years,  to  be  afterwards  doubled,  what  ground 
of  complaint  would  such  a  reservation  afford  ? 

Under  a  power  to  demise  at  the  best  rent,  to  be  reserved  payable 
half-yearly,  it  was  contended,  that  the  reservation  of  five  couple  of  fat 
hens(«)  at  Shrovetide  yearly,  vitiated  the  lease ;  because,  if  such  duty- 
fowl  constituted  rent,  they  should  have  been  reserved  half-yearly,  and 

(»)  Doe  dem.  Rogers  v,  Rogers,  5  B.  Wilson,  K.B.,  Trin.  1836 ;  Hackett  p. 

&  Adol.  755;  2  Nev.  &  M.  560,  S.  C.  Hobart,  1  Jones  Exch.  Rep.  288 ;  Tay- 

(9)  Doe  dem.  Sutton  v.  Harvey,  1  B.  lor  dem.  Atkyns  v.  Horde,  1  Burr.  121. 

&  Cress.  426;  2  Dowl.  &  Ry.  589,  S.  C.  (s)  Doe  dem.    Harries    v.  Morse,  4 

(r)  Tuthill  V.  Adamson,  3  Law  Rec.  Tyrw.  185-198. 
156,  N.  S. ;    Fairclaim  dem,  Harte  v. 
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if  not  rent  they  were  in  nature  of  a  fine,  and  contrary  to  the  power 
requiring  the  best  yearly  rent  to  be  reserved ;  but  Patteson,  Justice, 
at  Nisi  Prius,  ruled  that  such  a  reservation  was  not  a  fine,  and  did  not 
avoid  the  lease. 

56.  If  a  power  require  the  ancient  rent,  it  must  not  only  be  re* 
served  for  the  benefit  of  the  persons  in  remainder,  but  also  to  the  lessor 
himself,  and  therefore  the  reservation(^)  of  less  than  the  ancient  rent  to 
the  lessor  himself  during  his  life,  and  after  his  decease,  the  full 
amount  of  the  ancient  rent  for  the  residue  of  the  term,  will  invalidate 
the  demise.  And  the  same  rule  appears  equally  applicable(tt)  to  the 
Qsaal  power,  which  requires  the  best  rent  to  be  reserved(t?)  during  the 
continuance  of  the  demise. 

57.  Under  a  power  requiring  the  reservation  of  the  best  rent, 
daring  the  continuance  of  the  lease,  and  prohibiting  any  fine,  a  lease 
made  on  the  15th  October  at  a  yearly  rent,  payable  half-yearly  on 
every  11th  day  of  November  and  25th  day  of  March,  the  first  pay- 
ment to  be  made  on  the  11th  day  of  November  next  ensuing, 
was  decided  to  be  valid(fc;)  ;  for  although  only  a  period  of  twenty-seven 
days  elapsed  between  the  execution  of  the  lease  and  the  first  half- 
yearly  payment,  yet  it  appeared  by  the  lease  that  the  first  half-yearly 
payment  was  to  be  made  for  the  antecedent  occupation  of  the  premises 
by  the  lessee,  and  as  the  payment  of  the  reserved  rent  was  co-extensive 
with  the  duration  of  the  lease,  the  remainder-man  could  not  by  any 
possibility  be  deprived  of  any  part  of  the  interest. 

56.  But  a  lease  of  Lan8downehouse(a;),  dated  the  14th  of  Septem- 
ber, 1809,  which  was  made  under  a  similar  power,  for  twenty-one 
years  from  the  date  of  the  indenture  of  lease,  at  a  rent  payable  half- 
yearly,  the  first  payment  whereof  was  to  commence  on  the  then  next 
25th  of  March,  was  declared  to  be  void,  because  the  lease  would  expire 
on  the  14th  of  September,  and  no  rent  would  be  payable  under  it 
from  the  25th  of  March  next  preceding  its  expiration. 

59.  A  power  enabling  a  tenant  for  life  to  grant  leases  for  three 
lives,  so  as  the  best  rent  should  be  reserved  during  the  continuance 
thereof,  by  half-yearly  payments,  without  taking  any  sum  of  money  or 
other  thing  by  way  of  fine  or  income  for  the  same,  was  held(^)  not  to 

(0  Ld.   Mountjoj's  case,  5  Rep.  6,  see  Blore  v.  Sutton,  3  Merw.  242.  Arg. 

A.;  Taylor   dem.   Atkyns  v.  Horde,    1  (w)  Isherwood  v.  Oldknow,  3  M.  & 

Burr.  121 ;  but  see  Tuthiil  v.  Adamson,  Selw.  382. 

8  Law  Rec.  156,  N.  S.  (x)  Doe  dem,  Wilmot  v.  Giifard,  5  B. 

(«)  2  Sngd.  on  Powers,  424.  &  Aid.  371,  cited. 

(e)  Doe  dem.  Sutton  o.  Harvey,  1  B.  (y)  Doe  dem.   Harries  r.  Morse,   4 

k  Cress.  426;   3  D.  &  Ry.  589.     And  Tyrw.  185;  2  Cro.  &  M.  247. 
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be  well  executed  by  a  lease  dated  the  11th  o£  Janaary,  for  three 
specified  lives,  to  hold  from  the  4th  of  Januaty  next  preoediiig,  at  die 
rent  of  thirty  guineas,  payable  half-yearly  on  every  1st  of  May  and 
29th  of  September  during  the  term,  the  first  half-yearly  payment  to  be 
made  on  the  1st  of  May  next  ensuing,  because,  the  rent  should  have 
been  divided  into  two  equal  half-yearly  portions,  as  fiur  as  circum- 
stances would  permit,  or  should  have  been  reserved  on  corresponding 
feast-days,  instead  of  being  made  payable  at  two  such  unequal  intervals 
in  every  year ;  and  secondly,  because  the  first  gale  of  rent  was  payable 
long  before  half  a  year*s  occupation  had  elapsed,  and  it  was  observed 
by  Bayley,  Baron,  that  the  tenant  for  life  had  no  right  to  throw  on 
the  remainder-man  the  uncertainty(2r)  of  chances  Which  might  turn  oat 
to  his  prejudice. 

Under  a  power  to  make  leases  for  any  number  of  years  detenniil&* 
ble  on  three  lives,  so  as  upon  every  such  lease  were  reserved(a), 
during  the  continuance  thereof,  the  ustud  and  accustomed  yearly  rents, 
a  lease  was  made  on  the  6th  of  January,  1785,  for  ninety-nine 
years,  determinable  on  three  lives,  at  a  yearly  rent  of  £5<^,  payable 
during  the  term  at  Lady-day  and  Michaelmas,  by  equal  portions,  the 
first  payment  to  be  made  on  Lady-day  next  ensuing,  and  it  was  ob- 
jected, that  the  first  half-yearly  payment  was  reserved  at  a  period  less 
than  half  a  year  distant  from  the  commencement  of  the  demise ;  but  as 
the  power  merely  required  the  reservation  of  the  usual  rent,  and  as  a 
similar  lease  had  been  made  before  the  creation  of  the  power  reserriog 
the  rent  in  a  similar  manner,  it  was  decided  to  be  within  the  meaning 
of  the  power ;  and  Lord  Tenterden  observed,  that  the  lease  ih  question 
being  for  lives,  and  being  granted  upon  the  surrender  of  aformer  lease^ 
was,  in  effect,  only  an  extension  of  time  upon  fresh  terms ;  and  it  was 
most  reasonable  that  the  days  of  payment  for  the  rent  should  continue 
the  same,  and  should  not  vary  according  to  the  d&y  on  which  the  new 
lease  might  happen  to  be  made. 

Where  a  devisee  was  (empowered  to  make  leases  for  twenty-one 
years,  so  as  upon  every  such  lease  were  reserved,  during  the  continuance 
thereof,  the  best  improved  yearly  rent,  without  taking  any  fine,  and 
that  in  every  such  lease  should  be  contained  a  clause  of  re-entry  for 
non-payment  of  rent,  a  lease  was  made  for  twenty-one  years(i),  to  hold 

(z)  This  uncertainty  has  been  £mi-  (a)  Tkiedem,  Ld.  Shrewsbtiry  v.WO- 

nubed  by  tbe  Statute  for  Apportionment  son,  5  B.  &  Aid.  S63. 

of  RenU,  4  Si  5  Will.  lY.  c.  22,  8.  I,  (b)  Doe  dem.  MTytfae  tr.  Rutland,  2 

finglisb  k  Irish;  23  &  24  Geo.  III.  c.  Meeson  &  W.661 ;  Kntland  v.  Doe  dem. 

46,  Irish.  Wythe,  5  Mees.  &  W.  688. 
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from  Ibe  lith  day  of  Octobei^  1833^  at  the  yearly  rmt  of  £903, 
payable  by  equal  half-yearly  payments  on  [the  6th  of  April,  and 
ekvaUh  of  October  in  every  year,  except  the  last  hal&year's  rent, 
whidi  was  reserved  and  Bgteed  to  be  paid  on  the  first  of  August  next 
before  the  determination  of  the  term ;  and  a  clause  of  re-entry  was  in^ 
serted,  in  case  the  rent  should  be  unpaid  for  forty-two  days  after  it  be- 
cme  due.  It  was  contended  that  the  rent  diotdd  have  been  reserved 
equally  during  the  term,  and  that  by  the  lease  no  rent  would  be  payable 
frodi  the  first  of  August  to  the  lith  of  October  in  the  last  year  of 
the  term,  and  that  the  tenant  for  life  had  no  right  to  reserve  any 
portion  of  the  rent  by  anticipation ;  but  the  Court  ruled  that  forty-two 
days  being  a  period  usually  allowed  to  a  tenant  for  payment  of  his 
rent  after  it  became  due,  was  not  objectionable  in  respect  of  the  condi- 
tion of  re'^ntry ;  and  that  the  reservation  of  the  last  half-year's  rent 
before  the  complete  expiration  of  the  demise,  was  matter  of  prudence 
and  caution,  and  for  the  benefit  of  the  reversioner,  and  that  the  lease 
was  a  valid  execution  of  the  power.  This  judgement,  however,  was 
reversed  upon  a  writ  of  error(c),  because  though  the  money  agreed  to 
be  paid  in  advance  during  the  last  half  year  of  the  term  could  not  be 
properly  called  a  fine,  yet  such  a  reservation  caused  part  of  the  term  to 
be  exempt  from  rent,  so  that  the  rent  could  not  be  said  to  be  payable 
during  the  continuance  of  the  lease. 

60.  When  the  usual  rent  is  required  by  the  power,  the  reservation 
made  by  the  lease  next  preceding  the  creation  of  the  power  is  the  true 
crit6rion(d)  for  ascertaining  the  rent  which  should  be  inserted  in 
succeeding  leases*  If  the  usual  rent  is  to  be  reserved,  and  the  tenant 
by  the  preceding  lease  covenanted  to  pay  all  taxes  and  outgoings 
to  which  the  premises  were  liable,  the  omission  of  a  similar  covenant 
in  a  subsequent  lease,  though  the  same  rent  were  continued,  would  be 
deemed  a  firaud  on  the  power,  by  lessening  the  value  of  the  reservation, 
because  the  usual  and  accustomed  rent  should  bef  reserved  in  the  usual 
and  accustomed  mann6r(/),  or  so  as  to  be  equally  beneficial  to  the 
reversioner. 

Under  ecclesiastical  leases,  although  heriots,  or  other  casual  ser- 
Tiees,  diould  have  been  reserved  by  former  leases,  their  omission  ((^)  in  a 

(e)  Kotlaiid  v.  Doe  dem.  Wythe,  5  (je)  Lord   Cardigan  v.  Montague,  2 

Mees.  &  W.  688 ;   and  see  Re^na  v.  Sugd.  Powers,  603. 

Weston,  2  Ld.  Raym.  1197,  bj  Ld.  Holt  Q")  Goodtitle  dem.  Clarges  v.  Funu- 

«nd  Powell.  can,  2  Doug.  574. 

{d)  Doe  dem,  Douglas    r.  Lock,  2  (fir)  Baugh  v.  Haynes,  Cro.  Jac.  76 ; 

Adol.  &  Ell.  705-736 ;    4  Nev.  &  M.  Dec.  &  Cap.  of  Worcester's  case,  6  Kep. 

W-dl8;  Morrice  v,  i^trobus,  Hard.  37»  A. ;  Ensden&  Denny's  case,  Palmer, 

325.  104. 
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new  lease  would  fonn  no  ground  of  objection,  because  it  is  only  rent 
which  is  mentioned  in  the  Statute(A)  ;  but  under  a  priirate  power,  an- 
thorizing  a  tenant  for  life  to  demise,  xdth  such  and  the  like  reservations, 
restrictions,  covenants,  conditions,  and  agreements,  as  were  customarily 
contained  in  leases  of  the  same  kind,  where  heriots  had  been  reserved 
by  preceding  leases  of  the  same  premises,  it  was  ruled(t),  that  the  an- 
cient reservations  introduced  into  new  leases  must  be  heriotable ;  and 
where  duty-fowl,  or  other  periodical  returns,  have  been  reserved  by 
former  leases,  a  similar,  or  equivalent(j  )  reservation,  must  be  contained 
in  succeeding  leases.  The  expression  *^  usual  rent"  in  a  power,  signi- 
fies such  as  had  before  been  reserved,  and  not  the  rent  usually  paid  for 
a  similar(/l)  description  of  property  in  the  neighbourhood,  the  ^'  usual 
rent"  being  in  general  contrasted  with  the  phrase  **  most  or  best  rent." 

61.  The  accustomed  rent  must  be  reserved,  with  all  circumstances 
attending  it  beneficial(/)  to  the  remainder-man,  and  upon  this  principle 
it  was  decided(m),  that  the  reservation  of  the  accustomed  rent,  at  two 
feasts  in  the  year,  when  the  old  rent  liad  been  made  payable  at  four 
feasts,  rendered  the  lease  void,  as  being  less  beneficial  for  the  persons 
in  remainder ;  but  though  by  the  Statu te(n)  13  Eliz.  c.  10,  all  eccle- 
siastical leases,  whereupon  the  accustomed  yearly  rent  or  more  should 
not  be  made  payable  yearly  during  the  term,  were  declared  void,  it 
was  ruled(o)  that  the  reservation  of  the  accustomed  yearly  rent,  to  be 
paid  every  half-year  at  two  feasts,  did  not  invalidate  the  lease,  not- 
withstanding the  rent  reserved  by  former  leases  was  made  payable 
quarterly,  because  the  Statute  was  satisfied  by  a  yearly  reservation. 

Where  the  leasing  power  given  by  a  private  Act  of  Parliament, 
contained  a  clause,  so  as  upon  every  such  lease  there  should  be  made 
payable  yearly,  during  the  continuance  thereof,  the  usual  and  accus- 
tomed yearly  rents,  boons,  and  services,  it  was  decided(p)  that  a  half- 
yearly  reservation  was  valid.  The  chief  ground  of  this  decision  was, 
that  the  former  leases  which  had  been  received  in  evidence  reserved 
the  rent  half-yearly ;   and  Lord  Tenterden,  *C.  J.,  observed,  that  the 


(A)  13  Eliz.  c.  10,  English;  10  &  11 
Car.  I.  c.  3,  Irish,  amended  by  35  Geo. 
III.  c.  23,  s.  2,  Irish. 

(t)  Doe  clem,  Douglas  v.  Lock,  2  Ad. 
&  Ell.  705-742  ;  4  Nev.  &  M.  807-823, 
S.  C. ;  but  see  Coventry  v,  Coventry,  1 
Comyns's  Rep.  317. 

(j)  Morrice  o.  Antrobus,  Hard.  325. 

(Jr)  Doe  dem.  Newnham  v.  Creed,  4 
M.  &  Selw.  371 ;  Doe  denu  Douglas  v. 
Lock,  2  Adol.  &  EU.  705 ;  4  Nev.  & 
Mann.  807,  S.  C. 


(T)  Taylor  dem.  Aikyns  v.  Horde,  I 
Burr.  121. 

(m)  Lord  Mountjoy*s  case,  5  Rep.  3, 
B. 

(n)  IS  Eliz.  c.  10,  8.  3,  English. 

(o)  Dea.  &  Ch.  of  Worcester's  case,  6 
Rep.  37,  A.;  Bauffh  v.  Haynes,  Cro. 
Jac.  76;  Cook  r.  Younger,  Cro.  Car. 
16  ;  Campbell  v.  Leach,  2  Ambl.  740. 

(p)  Doe  dem.  Ld.  Shrewsbury  v.  Wil- 
son, 5  B.  &  Aid.  363 ;  Fryer  v.  Coombs, 
11  Ad.  &  Ell.  406;  4  P.  &  Dav.  120. 
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usual  and  accustomed  yearly  rent  means  the  yearly  rent  of  so  many 
pounds,  by  so  many  half-yearly  or  quarterly  payments  in  the  year. 

A  tenant  for  life  being  authorized  to  grant  leases,  so  as  the  accus^ 
tmned  yearly  rent  was  reserved,  and  so  as  such  leases  were  made  in 
the  same  manner  and  form,  and  subject  to  the  like  reservations,  re- 
strictions, covenants,  conditions,  and  agreements,  as  had  been  custom- 
arily contained  in  leases  of  the  same  kind,  where  the  premises  were 
situated,  it  was  contended(9),  that  the  remainder-man  was  prejudiced 
by  a  quarterly  reservation  of  rent  in  the  new  leases,  being  substituted  for 
a  half-yearly  reservation  in  the  former  leases,  and  that  the  time  and 
mode  of  payment,  as  shewn  by  the  ancient  leases,  were  circumstances 
to  be  taken  into  consideration  in  determining  whether  the  rent  re- 
serred  was  the  usual  and  accustomed  rent.  Lord  Denman,  in  his 
judgement,  after  referring  to  the  conflicting  decisions  on  this  subject^ 
declined  expressing  any  opinion  on  the  point,  as  the  Court  was  enabled 
to  dispose  of  the  case  on  another  ground. 

It  is  to  be  inferred  from  the  preceding  authorities,  that  a  power  re- 
quiring the  accustomed  rent  to  be  made  payable  yearly,  will  be  su£S- 
dently  executed  by  reserving  the  usual  rent,  by  equal  portions,  either 
half-yearly  or  quarterly,  on  the  days  specified  in  former  leases :  and 
if  the  best  yearly  rent  be  required,  it  may  be  reserved  either  half- 
yearly  or  quarterly,  but  if  either  a  half-yearly  or  quarterly  reservation 
be  expressly  required,  the  direction  should  be  strictly  observed.  The 
periods  of  payment  designated  by  the  power  might,  however,  be 
deemed  rather  demonstrative  than  imperative,  without  violating  the 
intention  of  the  parties  to  the  settlement. 

62.  The  rent  reserved  on  leases  made  in  execution  of  a  power, 
should  be  distinctly  specified  in  the  demise,  or  some  standard  should  be 
teEerred  to,  from  which  the  rent  payable  could  without  difficulty  be  as- 
eertamed.  A  lease  reserving  a  fixed  rent,  such  as  thirty  shillings  for 
every  acre(r)  which  the  premises  should,  on  a  survey,  be  found  to  con- 
tain, would  be  sufficiently  certain  ;  but  where  a  power  authorized  leases 
of  all  or  any  of  the  lands  anciently  demised,  at  the  accustomed  rent, 
and  leases  of  all  the  other  lands  at  the  most  improved  rents,  and  one 
lea8e(«)  was  executed  demising  all  the  lands  within  the  power  which 
had  been  anciently  let,  reserving  ^Hhe  several  ancient  and  accustomable 


(q)  Doe    dem.    Douglas  o.  Lock,  2  («)    Orbj  v.  Ld.    Mohun,  3   Chan. 

Adol.&EU.705;4Nev.  &M.807,S.C.  Rep.  56;  2  Vern.  531,  S.C;  Duchess 

(r)  Lewson  9.  Piggott,  2  Vern.  533,  of  Hamilton  v.  Mordaunt,  6  Bro.  P.  C. 

cited  3  Chan.    Rep.    61;    Shannon  v,  145;  same  case  on  appeal ;  Owen  v.  Ap- 

Braditreet,  1  Sch.  &  Lef.  52.  Rees,  Cro.  Car.  95. 
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rents,"  without  specifying  how  mach,  and  another  lease  was  executed, 
of  all  the  lands  which  had  not  been  anciently  let,  reserving  '^  the  best 
improved  rents,"  so  that,  instead  of  specifying  the  particular  sums  to 
be  paid,  the  words  of  the  power  were  inserted  in  the  leases :  it  was  de- 
cided that  neither  of  the  leases  was  a  valid  execution  of  the  power. 

63.  If  rent  be  reserved  by  lease,  made  under  a  power,  to  the  le8sor(^) 
his  heirs  and  assigns,  or  if  it  be  reserved  generally  during  the  tenn,  or 
to  the  persons  who  for  the  time  being  shall  be  entitled  to  the  reversion 
and  inheritance  of  the  premises,  by  virtue  of  the  instrument  creatbg 
the  power,  such  reservation  will  effectuaUy  carry  the  rent  to  the  per- 
sons respectively  entitled  under  the  limitations  of  the  settlement.  So, 
although  the  rent  be  reserved  to  the  persons  for  the  time  being  entitled 
to  the  freehold,  or  inheritance  of  the  demised  premises  immediately  ex- 
pectant on  the  death  of  the  tenant  for  life  and  lessor,  the  expression  will 
be  construed  to  extend  to  the  owners  of  such  parts  of  the  inheritance  as 
constitute  the  reversion  immediately(i;)  expectant  on  the  life  estate, 
and  consequently  will  include  the  trustees  of  a  term  Jbr  years^  having 
the  next  estate  in  the  reversion. 

64.  A  person  seised  in  fee,  or  having  the  absolute  and  uncontrolled 
disposition  of  lands,  may  grant  a  valid  lease  rent-free ;  but  tmder  a 
power  reserved  by  a  strict  settlement,  enabling  a  tenant  for  life  to  de* 
mise  lands  for  any  term,  either  with  or  without  fine,  and  wholly  silent 
as  to  any  rent,  it  would  be  difficult  to  support  a  lease  made  for  a  long 
term  rent-free,  or  reducing  the  income  of  the  property  below  the  ac- 
customed  rent :  it  cannot  reasonably  be  inferred  bom  the  silence(ti^) 
of  the  power  on  the  subject  of  rent,  that  the  parties  infended  to 
enable  the  tenant  for  life  to  defeat  all  the  limitations  of  the  deed 
creating  the  power. 

However,  Sir  John  Fortescue,  who  was  seised  in  fee,  having  by  a  vo- 
luntary deed  limited  certain  lands  to  his  own  use  for  life,  and  then  to  trus- 
tees for  ninety-nine  years,  if  A.B.  should  so  long  live,  upon  such  trusts 
as  the  settlor  should  direct,  and  subject  thereto  to  the  first  son  of  J«  F., 
&c.,  reserving  power(«)  to  make  leases,  with  or  without  fine,  and  ren- 
dering such  rents  and  services  as  he  (the  settlor)  should  think  fit.  Sir 
John  Fortescue  having  declared  the  trusts  of  the  term  for  payment  of 

(0  Whitlock'8  case,  8  Rep.  89,  B. ;  Ellis,  299;  5  Nev.  &  Mann.  511,  S.  C. 

Ld.  TankerviUe  v.  Wingfield,  3  Bligh's  (tr)  Ld.  Tankenrille  v.  Coke,  Mosely. 

Pari.  Ca.  331,  note;  2  firod.  &  B.  498,  154-155. 161. 

S.  C.  («)  Talbot  V.  Tipper,  Skinn.  427 ;  ftnd 

(«)  Berry  v.  White,  Bridg.  by  Bann.  see  Ld.  Mnskerry  v.  Chinnery,    Rep. 

103.  temp.  Sngden,  225. 

{v)  Rogers  r.  Hamphreys,  4  Ad.  & 
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kis  deUSf  afterwards  made  a  lease  to  the  lessor  of  the  plaintiffi  without 
reserving  any  rent,  and  it  was  objected  that  the  power  was  not  well 
executed,  as  the  lease  had  been  made  rent-free;  but  it  was  ruled,  that 
the  power  enabling  the  settlor  to  reserve  such  rent  as  he  should  think 
fit,  if  he  did  not  think  fit  to  reserve  any  rent,  this  should  not  avoid  the 
execution  of  the  power ;  that  as  the  power  did  not  refer  to  any  yearly 
rent,  the  reservation  of  a  peppercorn  payable  forty  years  afterwards 
had  been  sufiEcient ;  that  such  matter  should  not  be  regarded  as  a  cause 
sufficient  to  avoid  the  lease,  where  the  settlement  had  been  made, 
ndlfeei  to  a  trust  to  pay  the  rents,  issues,  and  profits,  to  such  person 
as  he  should  direct. 

65.  Certain  qualifications  for  the  benefit  of  the  persons  in  remain- 
der, are  usually  annexed  to  the  common  leasing  power,  requiring  the 
insertion  of  a  clause  of  re-entry  in  default  of  payment  of  the  re- 
served rent,  that  the  lease  should  not  by  express  words  be  made  dispu- 
nishable of  waste,  and  that  every  lessee  should  execute  a  counterpart, 
which  stipulations  must  be  strictly  observed(^),  otherwbe  the  lease  may 
be  defeated  by  the  remainder-man. 

Under  a  power  requiring  a  clause  of  re-entry,  the  lease  may  allow 
a  reasonable  period(j?),  such  as  forty-two  days,  for  payment  of  the  rent 
after  it  becomes  due,  before  the  landlord  can  re-enter ;  or  a  previous 
demand  of  the  rent,  or  the  want  of  sufficient  distress  on  the  demised 
premises,  may  be  annexed  as  qualifications  to  the  condition  of  re- 
entry. A  lease  reserving  the  proper  rent,  with  a  proviso  of  re-entry  in 
case  such  yearly  rent,  or  any  part  thereof,  shall  be  in  arrear  for  twenty- 
one  days,  next  after  the  days  appointed  for  the  payment  thereof,  being 
lawfiiUy  demanded(a),  and  no  sufficient  distress  to  be  found  on  the 
demised  premises,  is  a  valid  execution  of  a  power  requiring  a  con- 
dition of  re-entry. 

The  omission  of  a  clause  of  re-entry  in  Irish  leases,  is  of  much  less 
importance  to  an  Irish  landlord  than  a  similar  omission  would  cause  in 
England,  because,  by  the  Irish  Statute(&),  5  Geo.  II.  c.  4,  after  re- 
citing that  lands  had  theretofore  been  demised  by  leases,  wherein  no 


(y)  See  Hawkins  o.  Kemp,  3  East, 
410.440. 

(s)  Doe  dm.  Wythe  v.  Rutland,  2 
Mms.  h  W.  661 ;  same  case  in  error,  5 
HecB.  &  W.  688 ;  Ld.  Tankerville  v. 
Wingfield,  8  Blights  Pari.  Ca.  331,  note; 
3  Brod.  &  B.  496;  5  Moore,  346 ;  7  Price, 
343,  S.  C. :  Doe  dem,  Ld.  Jersey  v.  Smith, 
5  Bftaole  ft  S.  467 ;  1  Brod.  &  B.  97;  7 


Price,  281 ;  2  Brod.  &B.  475;  3  Moore, 
339;  5  Moore,  332;  3  BligVs  Pari.  Ca. 
290,  ovemiliug  Coze  o.  Day,  13  East,  1 18. 

(a)  Doe  dem.  Ld.  Shrewsbury  v,  Wil* 
son,  5  B.  &  Aid.  363 ;  Doe  dem,  Schole- 
field  V.  Alexander,  2  M.  &  Selw.  525 ; 
and  see  Bowes  v.  E.  L.  Waterworks, 
Jacob.  330,  by  Lord  Eldon. 

(6)  5  Greo.  II.  c.  4,  Irish. 
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clause  of  re-entry  had  been  inserted,  it  is  enacted,  that  where  one 
year's  rent  is  in  arrear,  the  landlord  may  bring  his  ejectment,  and 
recover  possession  of  lands  then  held,  or  thereafter  to  be  holden  by  any 
lease,  in  such  and  the  same  manner  as  if  a  clause  of  re-entry  had 
been  expressly  contained  in  such  lease. 

Where  the  power  authorizes  the  grant  of  leases  either  in  possession 
or  in  reversion^  provided  such  leases  contain  clauses  of  distress  and  re- 
entry, in  case  of  non-payment  of  rent;  and  a  concurrent  lease  is 
granted  containing  a  clause  of  distress  and  of  re-entry,  it  will  not 
afford(c)  any  good  ground  of  objection  that  such  clauses  of  distress  and 
re-entry  cannot  be  rendered  available  during  the  existence  of  a  prior 
outstanding  lease. 

The  reservation  of  a  limited  clause(d)  of  distress  in  a  lease  well 
executed  in  other  respects,  under  a  power,  does  not  avoid  the  lease,  be- 
cause any  express  clause  of  distress  is  introduced  in  furtherance,  and 
not  in  restraint  of  the  common-law  right  of  distraining. 

If,  however,  the  power  require  a  clause  of  re-entry  on  non-payment 
of  rent  for  a  limited  period,  such  as  twenty-one  days,  a  lease(€)  ex- 
tending the  specified  time  by  enlarging  the  period  to  forty-two  days, 
cannot  be  supported,  though  a  qualification  for  want  of  sufiicient  dis- 
tress may  be  annexed  to  the  condition  without  vitiating  the  demise. 

66.  An  authority  to  open  and  work  mines,  to  fell  trees,  to  cut  turf 
for  sale,  or  to  commit  any  other  waste  on  demised  premises,  will  vitiate 
a  lease  made  under  a  power  requiring  that  the  lessee  shall  not  be  made 
dispunishable  of  waste  by  express  words,  but  an  exception  out  of  the 
covenant  to  keep  in  repair,  "  of  accidents  caused  by  fire(/),  by  tem- 
pest, or  by  the  king's  enemies,"  will  not  have  that  effect. 

67.  The  omission  of  a  proviso  of  re-entry,  or  a  covenant  to  pay 
rent(^),  will  invalidate  the  execution  of  a  power  to  make  leases  at  the 
best  rent,  although  the  power  be  silent  respecting  any  particular  cove- 
nant, or  condition  of  re-entry. 

Under  a  testamentary  power  to  make  leases  for  three  lives  or 
thirty-one  years  at  the  best  rent,  in  possession  and  not  in  reversion,  the 
devisee,  upon  the  expiration  of  an  old  lease  containing  a  clause  of  re- 

• 

(c)  Nuffent  dem.  Galwey  v,  Cuthbert,  Hotley  v.  Scott,  Loft.  316. 

MSS.  in  the  House  of  Lords,  on  writ  of  ( /*)  Nugent  cfem.  Galwey  v.  Cuthbert, 

error  from  Ireland ;  Ferret  v.  Cable,  in  in  the  House  of  Lords,  on  a  writ  of  error, 

the  Appendix,  No.  10.  1822;  Doe  dem.  Ellis  v.  Sandham,  1  T. 

(rf)  Doe  dem.  Ld.  Shrewsbury  ».  Wil-  R.  705. 

son,  5  B.  &  Aid.  363 ;  Ferret  v.  Cable.  (g)  Taylor  dem.  Atkyns  v.  Horde,  1 

Appendix,  No.  10.  Burr.  125, 

(0  Frichard  r.  Whitefield,  cited  in 
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entry,  and  covenant  for  payment  of  rent,  granted  a  new  lease  to  the 
former  lessee  for  three  liye8(A),  subject  to  the  covenants,  provisoes, 
and  conditions  in  the  expired  lease,  and  it  was  decided,  that  such  new 
lease  was  invalid,  because  it  did  not  contain  any  express  covenant  by 
the  lessee,  and  the  Court  held  that  the  reference  by  the  new  lease  to 
the  covenants  in  the  expired  lease,  did  not  create  any  covenant  on  the 
part  of  the  tenant. 

If  the  power  require  that  leases  shall  contain  the  usual  covenants, 
a  lease  cannot  be  supported  unless  covenants  contained  in  former 
leases  of  the  same  premises  shall  be  inserted ;  and  if  any  particular  co« 
Tenant  be  required,  the  direction  must  be  observed ;  but  if  the  power 
be  wholly  silent  on  the  subject,  the  validity  of  the  lease  will  depend  on 
the  question,  whether  the  omission  of  the  covenants  usually  intro^ 
duced  into  similar  leases,  be  a  fraud  upon  the  power. 

Under  a  power  to  demise  certain  premises  for  lives  renewable  for 
erer,  at  the  best  rent,  with  covenants  for  building,  a  lease  omitting 
such  a  covenant(t),  or  omitting  to  limit  the  period(j),  within  which  the 
baildings  should  be  erected,  or  improvements  made,  cannot  be  support- 
ed :  and  where  a  tenant  for  life  wi^s  enabled  to  grant  leases  for  building, 
with  usual  and  reasonable  covenants,  a  lease,  by  which  the  tenant  co- 
TeDanted(A)  merely  to  keep  the  buildings  in  repair,  was  ruled  not  to  be 
a  valid  execution  of  the  leasing  power. 

Under  a  testamentary  power  to  grant  leases  for  the  purpose  of 
new  building^,  or  of  effectually  rebuilding  and  repairing,  for  a  term  of 
sixty-one  years,  at  the  best  rent,  without  a  fine,  a  lease  was  made(/) 
for  sixty-one  years,  at  the  rent  of  £27,  and  the  lessee  covenanted  to  lay 
out  £250  for  the  purpose  of  effectually  repairing  the  dembed  premises, 
and  putting  the  same  into  complete  and  substantial  repair,  to  the  good 
liking  of  the  lessor  and  his  assigns,  and  to  keep  the  premises,  when 
repaired,  in  good  repair ;  and  it  was  ruled  that  a  covenant  to  repair 
was  not  equivalent  to  a  covenant  to  rebuild  and  repair,  as  the  effect  of 
the  latter  words  would  be,  to  bind  the  tenant  to  rebuild  such  part  of 
the  premises  as  required  rebuilding,  and  to  repair  such  parts  as  only 
needed  repair ;  and  that  the  omission  of  an  express  covenant  to  rebuild, 
vitiated  the  lease.     It  did  not  appear  in  the  case,  whether  the  premises 


(k)  Nugent  dem.  Atkins  v.  Sealy,  Ale.  K.  B.  Trin.  1836,  MSS. 
k  Nap.  359.  (A)  Jones  dem,    Cowper   v.  Verney, 

(t)  Higgins  V.  LcL  Rosse,  3  Bliffh's  Willes,  169. 
Pari.  Ca.  112;  Blore  r.  Sutton,  3  Me-  (0  Doe  dem.  Dymoke  v.  Withers,  2 

ri?.  246.  B.  &  Adol.  896 ;  but  see  2  Sugden's  Pow- 

0)  Fairclaim  dem.  Harte  v,  Wilson*  ers,  469. 
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had  been  put  into  complete  repair,  nor  whether  the  sum  of  £250  was 
sufficient  for  that  purpose. 

68.  Not  only  the  omission  of  a  proper  and  usual  covenant,  but  the 
introduction  of  an  improper  covenant,  will  invalidate  a  lease  granted 
under  a  leasing  power. 

A  testamentary  power,  having  authorized  the  granting  of  leases  by 
a  tenant  for  life,  not  exceeding  twenty-one  years  in  possession,  without 
fine,  so  as  the  rent  were  made  payable  during  the  continuance 
thereof,  and  that  none  of  such  leases(m)  should  be  made  dispunishable 
of  waste,  and  that  usual  and  reasonable  covenants  should  be  inserted  .* 
a  lease  was  granted,  by  which  the  lessee  covenanted  to  keep  the  de- 
mised premises  in  tenantable  repair  (accidents  by  fire  and  tempest  ex- 
cepted), and  also  in  case  the  demised  buildings  should  be  blown  down 
by  violent  storms,  or  burned  down  by  lightning,  or  other  accidental 
fire,  that  the  lessor,  or  other  persons  entitled  to  the  freehold  should 
repair,  or  rebuild  immediately,  or  in  default  thereof  the  lessee,  his  ex- 
ecutors, &c.,  should  be  at  liberty  to  quit  them,  and  be  forthwith  dis- 
charged from  payment  of  the  yearly  rent.  Upon  the  trial  of  an 
ejectment,  the  jury  found  that  the  latter  covenant  was  unusual  and 
unheard  of  on  the  part  of  a  lessor,  and  the  Court  held  that  the  lease 
could  not  be  sustained. 

A  power  being  given,  by  will,  to  demise  such  parts  of  certain  pre- 
mises as  had  been  usually  granted,  and  were  then  in  lease,  for  any 
term  of  years  determinable  upon  lives,  for  the  like  terms,  and  in  like 
manner,  and  at  and  imder  the  like  rents,  services,  and  conditions,  as 
they(n)  had  been  usually  granted ;  and  the  residue  thereof  for  any 
term  not  exceeding  twenty-one  years,  in  possession,  at  the  best  rent,  so 
as  that  no  such  lease  should  be  made  dispunishable  of  waste,  nor  with- 
out a  condition  of  re-entry  on  non-payment  of  the  rent  and  services :  a 
new  lease  was  made  of  lands  which  were  in  lease  at  the  time  of  creating 
the  power,  and  was  precisely  similar  to  a  former  lease  which  had 
expired,  but  neither  of  them  contained  any  condition  of  re-entry  on 
non-payment  of  forty  shillings,  reserved  in  lieu  of  a  heriot  in  both 
leases,  and  it  was  ruled  that  the  word  <^such,"  ih  the  power,  was  re- 
stricted to  the  latter  class  of  demises,  and  that  it  was  unnecessary  the 
right  to  re-enter  should  be  extended  to  the  heriot. 

However,  under  a  power  to  demise  the  lands  of  Rathenny,  for  any 


(m)  Doe  dem.  EllLs  v.  Sondham,  1  T. 
B.  705. 
(n)  Doe  dem.  Bligh  t;.  Colman,  1  Bing. 


28 ;  7  Moore,  271 ,  S.  C. ;  and  see  Camp- 
bell 17.  Leach,  2  Ambler  bj  Blunt,  747, 
note  8,  from  Seijeant  Hill's  MSS. 
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tenii  oot  exceeding  ninety-one  years  or  three  liye8(o)  in  possession,  or 
reoersiony  and  also  to  demise  the  rest  of  the  settled  estates  for  any  term 
oot  exceeding  three  lives  or  thirty-one  years,  in  possession,  and  not  in 
revernany  so  as  every  such  lease  should  be  made  by  indenture,  at  the 
best  rent,  without  fine,  and  so  as  none  of  such  leases  should  be  made 
dispunishable  of  waste,  nor  without  a  clause  of  re-entry  for  non-payment 
of  rent:  a  lease  in  reversion  having  been  granted  under  this  power, 
of  the  lands  of  Rathenny  at  an  undervalue,  it  was  decided  that  the  re* 
strictiTe  clauses  should  not  be  confined  to  leases  taking  effect  in  posses- 
sion, but  were  equally  applicable  to  leases  in  reversion,  and  that  there 
was  no  di£5culty  in  ascertaining  the  best  rent  to  be  reserved  on  leases 
in  reversion,  because  the  rent  required  was  not  the  best  rent  which 
could  be  obtained  at  the  commencement  of  the  lease  in  possession,  but 
at  the  time  of  making  the  demise. 

69.  If  the  power  requires  that  the  leases  shall  be  executed  by  one 
or  more  trustees,  or  in  the  presence  of  any  particular  persons,  or  in  any 
prescribed  manner,  the  directions  must  be  accurately  followed. 

Under  a  power  to  demise  for  lives  renewable  for  ever,  provided 
SQcfa  lease  were  made  with  the  consent  of  five  trustees  named  in  the 
power,  a  lease  which  was  erroneously  supposed  to  have  been(p)  exe- 
cuted only  by  four  of  the  trustees,  was  held  not  to  be  a  valid  execution 
of  the  power,  and  that  a  Court  of  Equity  could  not  supply  the  defect ; 
but  upon  a  subsequent  discovery  that  the  fifth  trustee  had  actually 
fleaied  and  delivered  the  instrument,  though  he  had  omitted  to  affix  his 
signature.  Sir  Anthony  Hart  decided  that  the  instrument  was  the  con* 
current  deed  of  all  the  trustees,  and  that  the  sealing  and  delivery  by 
the  fifth  trustee  was  a  valid  execution  of  the  lease,  in  pursuance  of  the 
power. 

If  the  power  direct  that  the  demise  shall  be  made  by  indenture,  the 
le88e(9)  1°^*^  ^^  signed  and  sealed  as  well  by  the  lessor  as  by  the  les- 
see, and  if  it  be  stipulated  that  the  indenture  of  lease  shall  be  under  the 
hand  and  seal  of  the  lessor(r),  attested  by  two  witnesses,  the  attestation 
must  contain  a  statement  that  the  instrument  was  signed  and  sealed  by 
the  lessor,  and  the  omission  in  the  attestation  to  take  notice  either  of 
the  dgnature,  or  of  the  sealing(«),  renders  the  lease  unavailing,  nor 
can  such  a  defect  be  supplied  or  remedied,  either  by  any(^)  subsequent 

(o)  Doe  dem.  Ld.   Howth  «.  Pike,  &  Selw.  576 ;   Wright  v.  Barlow,  3  M. 

Cooke  k  Ale.  42.  &  Selw.  5 1 2. 

(p)  Sadler  o.  Lovat,  I  Moll.  162.  («)  Doe  dem,  Hotefakiss  v.  Pierce,  6 

(q)  1  Snffd.  on  Powers,  297.  Taunt.  402;  2  Marsh.  102,  S.  C. 

(r)  Wright    o.  Wakeford,    4  Taunt.  (Q  Doe  dem.  Mansfield  v.  Peach,  2 

213  i  Doe  dem.  Mansfield  o.  Peach,  2  M.  M.  &  Selw.  576. 
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tittestation,  or  by  the  paroI(f<)  testimony  of  the  subscribing  witnesses, 
that  the  instrument  was  actually  executed  conformably  to  the  directions 
of  the  power. 

The  Statute(t7)  54  Geo.  III.  c.  168,  was  passed  for  the  purpose  of 
remedying  the  omission  to  mention  the  signature^  in  the  attestation  of 
instruments  executed  prior  to  the  30th  day  of  July,  1814,  and  taking 
effect  under  such  powers  ;  but  the  Act  is  not  prospective^  and  does  not 
apply  to  any  omission  in  the  attestation  except  the  signature. 

Leases  under  powers,  when  prepared  with  accuracy,  should  state  in 
the  body  of  the  instrument  that  the  formalities(tt;)  required  in  the  exe- 
cution of  the  power  had  been  complied  with,  as  such  a  statement  may 
render  a  general  attestation(a?)  effectual,  which  does  not  take  notice  of 
any  of  the  formalities,  though  it  will  not  remedy  defective  attesta- 
tion, in  which  some  of  the  formalities  are  mentioned(^),  whilst  others 
are  omitted. 

Where  a  leasing  power  authorized  the  party  in  possession,  by  any 
writing  or  indenture  by  him  duly  executed  in  the  presence  of  two  or 
more  credible  witnesses,  to  demise  all  or  any  part  of  the  lands,  for  the 
term  of  one  life,  and  a  term  not  exceeding  twenty-one  years,  to  com- 
mence in  possession,  at  the  best  rent,  it  appeared  that  a  lease  was  exe- 
cuted by  the  parties,  with  only  one  subscribing  witness,  and  parol 
evidence  was  given  that  the  instrument  was(z)  filled  up  by  anodier 
person,  who  also  saw  it  executed,  and  the  Court  ruled,  that  although, 
by  the  terms  of  the  power,  it  was  not  requisite  there  should  be  a  sub- 
scribing or  attesting  witness  to  the  lease,  yet  that  the  requisite  witness 
must  be  a  person  who  was  selected  and  called  upon  by  the  parties,  at 
the  time,  for  that  purpose,  and  that  the  lease  was  not  executed  b 
conformity  with  the  power. 

Under  a  power  to  demise  premises  with  the  consent  of  a  third  per- 
son in  writing,  duly  attested^  it  was  ruled  that  the  power  was  not  well 
executed,  by  a  demise(a)  professing  to  be  made  by  such  person,  testi- 
fied by  her  being  a  party  to  the  deed,  because  the  term  ^^  attest"  mani- 
festly implies  the  presence  of  a  witness,  to  testify  that  the  party  who 
is  to  execute  the  instrument  has  done  the  act  required  by  the  power, 


(u)  Doe  (/em.  Hotehkiss  tr.  Pierce,  6 
Taunt.  402. 

(v)  54  Geo.  III.  c.  168,  English  & 
Irish,  commonly  called  "  Preston's  Act;'* 
1  Sugd.  on  Powers,  321. 

{w)  See  2  Bythewood  s  Conv.  by  Jar- 
man,  502. 

(x)  Doe  dem,  Spilsbury  v.  Burdett,  4 
Ad.  &  Ell.  1 ;  6  ^fev.  &  M.  259,  S.  C. 


(y)  Wright  i;.  Barlow,  3  Maule  &  S, 
512  ;  Doe  dem.  Spilsbury  v.  Burdett,  4 
Ad.  &  Ell.  1 ;  6  Nev.  &  M.  273,  S.  C. 

(z)  Lessee  Church  v,  Donnell,  4  Irish 
Law  Rep.  306;  Sayle  v.  Freeland,  2 
Ventr.  350 ;  2  Rep.  in  Chan.  210,  S.  C. 

(a)  Freshfield  r.  Reed,  9  Mees.  &  W. 
404. 
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the  object  of  which  is,  that  some  person  shall  verify  that  the  deed  was 
signed  roluntarily. 

70.  A  lease  for  years  granted  by  tenant  for  life,  to  take  effect  out 
of  bis  interesi,  cannot  be  defeated  by  the  exercise  either  of  a  leasing 
power,  or  of  a  power  of  reyocation(&),  nor  will  a  lease  for  years  made 
by  a  tenant  for  life,  who  has  a  power  of  revocation,  disable  him  from 
exerdsmg  his  power  to  revoke  and  limit  new  uses,  but  the  lease  will  not 
be  prejudiced(c)  by  the  subsequent  execution  of  such  power. 

If  tenant  for  life,  with  power  to  grant  leases  in  possession,  convey 
away  his  whole  estate  absolutely,  the  leasing  power  will  be  extin- 
guished by  such  total  alienation ;  but  where  the  life-estate  is  merely 
conveyed  by  way  of  mortgage,  or  to  secure  the  payment((/)  of  an  an- 
mnty,  or  in  trust  for  creditors,  the  power  may  be  exercised  by  the 
tenant  for  life,  provided  such  right  be  reserved  by  the  deed  creating 
the  incumbrance. 

Lord  Mansfield  held  that(6)  a  conveyance  of  the  life-estate  merely 
»  a  security,  or  to  satisfy  a  particular  object,  where  the  tenant  for  life 
continued  in  the  receipt  of  the  rents  and  profits,  did  not  prevent  him 
from  exercising  his  leasing  power,  although  such  a  right  was  not  ex- 
pressly reserved  by  the  conveyance.  The  authority  of  the  preceding 
decision  has  been  often  questioned,  but  it  is  now  settled(y^,  that 
a  mortgage  by  tenant  for  life(^),  either  for  a  term  of  years(A)  or 
for  his  entire  estate,  or  any  other  gprant  by  way  of  security  out  of 
his  life  estate,  where  he  retains  an  interest,  will  neither  defeat  nor 
lospend  a  bond  fide  exercise  of  his  leasing  power,  provided  the 
lights  of  third  persons  deriving  under  such  securities  shall  not  be  preju- 
diced, and  though  no  right  to  exercise  the  leasing  power  be  expressly 
reserved. 

(6)  Goodright  dem.  Hare  v,  C&tor,  2         (/)  1  Sugd.  on  Powers,  58. 
Dong.  477.  (g)  Bringloe  v.  Goodson,  4  Bing.  N. 

(c)  Doe  dem.  Coartidl  v.  Thomas,  9  B.      C.  726 ;  6  Soott,  502. 

&  Crets.  288 ;  4  Mann.  &  Ry.  218,  S.  C.  (A)  Walmsley  v.  Butterworth,  Coote 

(d)  Long  V.  Rankin,  1  Sugd.  on  Pow-  on  Mortg.  703,  by  Ld.  Gottenham  ; 
ers,  6^.549 ;  and  see  Bringloe  v.  Good-  Tyrrell  v.  Marsh,  3  Bing.  31 ;  10  Moore, 
•00, 4  Bing.  N.  C.  726, 6  Scott,  502.  305,  S.  C. 

(e)  Ren  dem,  HaU  r.  Bolkely,  1  Doug. 
2d2. 
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71.  It  is  not  satisfactorily  settled  in  what  instances  equitable  relief 
shall  be  extended  to  make  good  a  lease  under  a  power  which  cannot  be 
supported  at  law.  In  the  construction  of  such  leasing  powers  as  are 
originallyia)  in  their  own  nature  legal.  Courts  of  Equity  must  follow 
the  law ;  and  the  power  conferred  by  Statute  on  tenants  in  tail,  if  not 
executed  in  the  requisite  form,  cannot  be  made  available  in  equity, 
because  where  the  legislature  has  declared,  that  an  instrument  shall  be 
void  for  want  of  any  prescribed  form,  the  interference  of  equity  in  sup- 
plying the  defect  would  defeat  the  policy  of  the  enactment. 

72.  At  law,  a  lease  for  ninety-nine  years  is  not  a  valid(6)  execution 
of  a  power  to  demise  for  twenty-one  years,  even  to  the  extent  of  the 
period  warranted  by  the  power ;  but  if  there  be  a  complete(c)  execution 
of  the  power,  though  something  improper  be  added,  the  excess  will 
only  be  void  in  equity ;  however,  if  the  execution  of  the  power  be 

(a)  Ld.  Darlington  v.  Pulteney,  Cow-  (J)  Roe  dem.  Brune  v.  Prideaoz,  10 

per,  267  ;  Shannon  t;.  Eradstreet,  1  Sch.  East,  187. 

&  Lef.  71 ;  but  see  Donnell  v.  Church,  (c)  Alexander  v.  Alexander,  2  Vez. 

4  Irish  £q.  Rep.  630.  Sen.  644. 
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iiicompIete(<f),  or  the  boundaries  between  the  excess  and  the  execution 
be  not  distinguishable,  a  Court  of  Equity  will  not  interpose.  A  lease 
for  forty  years,  made  under  a  power  to  demise  for  twenty-one  years, 
will  be  sustained(«)  in  equity  for  the  shorter  period,  and  will  only  be 
roid  for  the  excess. 

So,  if  a  lease  be  granted  for  three  lives,  with  a  covenant  of  renewal 
for  ever  by  tenant  for  life,  under  a  limited  power  to  demise  only  for 
three  lives,  the  lease  is  absolutely  void(y)  at  law  against  the  remain- 
der-man, but  will  be  supported  in  equity  during  the  existence  of  the 
original(^)  eestuique  vies^  and  the  covenant  for  renewal  will  be  rejected 


73.  Where  a  lease  for  seventy  years  is  granted  inadvertently  by 
tenant  for  life(A),  under  a  power  authorizing  only  a  lease  for  three 
fives,  or  thirty-one  years,  there  is  no  equitable  principle  for  reforming 
it  at  a  subsequent  period  by  making  it  a  lease  for  three  lives  then  to 
be  named,  as  the  Court  never  can  act  with  safety  in  carrying  such  a 
omtTact  into  effect,  because  lives  nominated  at  the  time  of  granting  the 
lease  might  have  fallen  long  before  the  institution  of  the  suit. 

74.  It  has  been  laid  down(t),  upon  the  authority  of  Campbell  v, 
Leach(j),  that  tenants,  being  purchasers  for  valuable  consideration  of 
the  interest  contracted  for  by  them,  are  entitled  in  equity  to  have  forms 
dispensed  with,  provided  the  interest  which  they  have  contracted  for, 
is  within  the  limits  of  the  power.  This  position  is  strongly  contro* 
Terted  by  Sir  Samuel  Romilly,  who  observes,  that  where  Courts  of 
Equity  have  given  validity  to  leases  which  were  void  at  law,  the  deci- 
sions were  founded(A)  on  speeieU  circumstances,  and  not  on  any  general 
doctrine,  that  a  Court  of  Equity  will,  as  a  matter  of  course,  supply  a 
defect  in  a  lease  granted  by  tenant  for  life,  in  a  manner  not  conformable 
to  his  leasing  power. 

Lord  Mansfield  has  said,  that  powers  in  family  settlements,  being 
eonridered  as  reservations  of  so  much  of  the  absolute(/)  dominion  of  the 


(d)  2  Sugd.  oo  Powers,  80. 

(e)  Alexander  v.  Alexander,  2  Vez. 
Sen.  644;  Hervey  v.  Hervey,  1  Atk. 
569;  Barnard,  in  Chan.  116,  S.  C; 
Cainpbell  p.  Leach,  2  Ambl.  740 ;  case 
of  toe  Qneensberry  Leases,  1  Bligh's 
Pari.  C.  437;  Parry  v.  Brown,  2  Freem. 
171;  3  Rep.  in  Chan.  6;  1  Cases  in 
Chan.  23. 

(/)  FafTclaim  dem.  Harte  v.l^ilson, 
K  B.  Trin.  MSS.  ante,  54. 

ig)  Hackett  v.  Hobart,  1  Jones'  Ex. 
Rep.  288. 


(A)  The  Attorney-General  v.  Griffith, 
13  Vesey,  576. 

(i)  Smyth  ex  parte,  I  Swa.  352,  the 
opinion  of  Lora  Renyon  in  the  note; 
Doe  dem.  Collins  v.  Weller,  7  T.  R.  480, 
note. 

Q)  Campbell  v.  Leach,  2  Ambl.  740 ; 
2  Sugd.  on  Powers,  644;  Donnell  v. 
Qhurch,  4  Irish  Eq.  Rep.  630. 

(k)  Smyth,  ex  parte,  I  Swa.  354. 

CO  Ward  V.  Hartpole,  3  Bligh's  Pari. 
Ca.  470 ;  Doe  dem,  Collins  v,  Weller,  7 
T.  R.  480 ;  2  Sugd.  on  Powers,  149. 
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the  estate,  are  to  be  construed  equitably  and  most  favourably  for  the 
grantee,  and  therefore  where,  through  mistake  or  inadvertence,  the 
several  circumstances  required  by  a  power  are  not  strictly  and  formally 
complied  with,  equity  will  interpose  and  supply  the  defect ;  that  the 
power  cannot  be  exceeded,  but  within  the  extent  and  compass  of  it,  a 
Court  of  Equity  will  aid  all  defects  of  circumstances,  and  even  where 
powers  have  been  exceeded,  the  execution  is  not  absolutely  void,  for 
equity  will  correct  the  excess  and  support  the  execution  as  far  as  the 
power  warrants. 

In  all  cases,  where  a  fine  has  been  received  contrary  to  the  stipu- 
lations of  the  power,  or  a  lease  is  made  to  commence  in  reversion,  or 
at  a  future  day(i7}),  or  is  not  made  with  the  required(i»)  consent  of 
trustees,  or  where  an  improper(o)  covenant  is  introduced  into  the  lease, 
or  a  necessary  covenant  is  omitted,  or  the  interest  of  the  persons  in 
remainder  is  in  any  other  respect  prejudiced,  contrary  to  the  intent  of 
the  settlement  creating  the  power,  a  Court  of  Equity  will  not  interfere 
in  favour  of  the  tenant  to  rectify  the  lease  or  supply  the  defect. 

75.  Under  a  power  to  demise  for  twenty-one  years,  inserting  the 
usual  covenants,  a  lease  containing  a  covenant,  that  in  case  of  fire  the 
lessor  should  rebuild  or  the  lessee  might  quit,  being  held  invalid  at 
law,  upon  a  bill  in  equity  against  the  remainder-man  to  reform  the 
lease  by  expunging  the  improper  covenant.  Eyre,  Chief  Baron(/?),  in 
pronouncing  judgement,  stated  there  was  no  equity  to  interpose  against 
the  reversioner ;  that  relief  had  been  given(g)  where  the  term  was 
made  for  a  longer  period  than  the  power  warranted ;  but,  though  he 
submitted  to  the  authority,  the  principle  was  not  to  be  extended,  as  he 
neither  agreed  to  it  nor  understood  it ;  that  the  propriety  of  equitable 
relief  in  cases  of  wives,  children,  and  creditors  was  intelligible,  but 
this  was  the  case  of  a  purchaser,  with  notice  of  the  power  under  which 
the  lease  was  granted,  against  another  purchaser,  the  reversioner ;  that 
perhaps  there  might  be  a  right  to  compel  a  grantor  to  amend  his  own 
act,  but  not  to  prevent  a  reversioner  from  taking  advantage  of  his  legal 
title. 

76.  After  the  decease  of  a  lessor  tenant  for  life,  if  a  renudnder-man, 
with  full  knowledge  that  a  lease  made  under  a  power  was  defective, 
suffer  the  lessee  to  make  substantial  improvements  on  the  lands,  a 
Court  of  Equity(r)  would,  on  the  ground  of  fraudulent  acquiescence 

(m)  Bowes  r.  E.  L.  Waterworks  Co.  (p)  Ibid. 

3  Madd.  375 ;  Jacob,  324.  (r/)  Campbell  v.  Leach,  2  Ambl.  740. 

(n)  Sadler  v.  Lovat,  1  Molloy,  162.  (r)  Styles   v.  Cowper,   3  Atk.   69*2; 

(o)  Medwin  v,  Sandham,  3  Swanst.  Bowes  v.  E.  L.  Waterworks  Co.,  3  Madd. 

5,  384;    Jacob,  332;    Blore  v,  Sutton,  3 
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by  the  reverrioner,  compel  him  to  g^rant  a  new  lease,  and  would  reform 
any  unproper  covenants  or  conditions  in  the  defective  instrument. 

77.  In  a  case  before  the  House  of  Lords,  an  opinion  was  expressed 
by  Lord  Mansfield,  that  a  lease,  though  not  warranted  by  a  leasing 
power,  might  be  supported  under  another  power  enabling  the  tenant 
for  life  to  raise  money  for  such  uses  as  he  should  think  fit.  A  tenant 
for  life  was  empowered  by  marriage  articles  to  demise  for  any  number 
of  years  or  for  lives(«),  with  or  without  covenants  for  renewal,  at  the 
best  rent  and  without  fine,  and  a  power  was  conferred  by  the  same 
instrument  on  the  tenant  £Dr  life,  with  the  consent  of  the  trustees,  to 
raise  any  sums  of  money  for  such  purposes  as  he  thought  fit.  The 
trustees,  by  deed,  consented  that  the  tenant  for  life,  George  Hart^ 
pole,  should  by  mortgage,  or  in  any  other  manner  he  should  think 
fit,  raise  any  sum  of  money,  not  exceeding  £5000,  and,  in  consider- 
ation of  £300,  he  demised  part  of  the  settled  estates  to  Vere  Ward 
for  lives  renewable  for  ever,  at  a  rent  of  £42,  and,  by  another  instru- 
ment, acknowledged  that  such  sum  of  £300  forme^d  part  of  the  sum 
of  £5000  which  he  had  authority  to  raise.  The  lease  was  set  aside 
on  the  ground  that  it  had  been  fraudulently  obtmned ;  but  in  pro- 
noondng  judgement.  Lord  Mansfield  observed(/),  **  that  by  the  power 
the  tenant  for  life  was  enabled  to  raise  any  sura  of  money  for  such  uses 
as  he  should  think  fit,  with  the  consent  of  the  trustees ;  that  no  sum 
was  mentioned,  nor  any  particular  mode  prescribed  for  raising  it,  nor 
any  restriction  as  to  the  execution  of  the  power,  but  that  it  should  be 
with  the  consent  of  the  trustees,  and  they  left  it  to  his  discretion  to 
raise  it  by  mortgage,  or  in  any  other  manner  he  should  judge  proper ; 
that  fining-down  the  rents  was  one  of  those  other  ways,  and  so  far  was 
a  good  execution  of  the  power  under  the  consent  of  the  trustees. 

Powers  to  raise  money  are  usually  executed  by  sale  or  mortgage, 
and  are  not  supposed  to  confer  any  authority  to  grant  leases,  which  is 
always  the  subject  of  a  distinct  clause.  The  mode  of  raising  money  by 
taking  fines  for  granting  long  leases  is  much  more  prejudicial  to  the 
interest  of  the  remainder-man  than  an  absolute  sale,  and  may  have  the 
effect  of  enabling  the  tenant  for  life  to  defeat  the  primary  objects  of 
the  settlement. 

In  a  very  important  case,  where  it  appeared(n)  that  a  general 

Uenv.  247 ;  Shannon  v.  Bradstreet,  1  (0  Ward  v.  Hartpole,  8  Bligh's  Pari. 

Sch.  &  Lef.  73 ;   and  see   Kenney   v.  Ca.  485. 

Browne,  3  Ridg.  Pari.  Ca.  518.  (fi)  The  Earl  of  Tankerville  v.  Coke, 

(«)  Ward  c.  Hartpole,  3  Bligh's  Pari.  Mosely,  146,  160, 162 ;  1  Sugd.  on  Pow- 

Ca.  470 ;   and  see  Lewis    v.  Swift,  1  ers,  552. 
JoD«s*  Exch.  Rep.  422-429. 
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power  was  given  to  charge  lands  with  portions  for  younger  children, 
and  that  the  tenant  for  life  had,  in  execution  of  his  power,  charged  the 
premises  with  very  large  sums  for  that  purpose,  it  was  insisted  that 
such  an  unlimited  power  would  not  be  established  in  equity,  if  it  were 
unreasonably  executed,  when  it  was  clear  the  testator  intended  that  the 
estate  should  remain  in  the  family ;  and  Lord  King,  assisted  by  Lord 
Raymond,  C.  J.,  and  Mr.  Baron  Comyns,  held,  that  the  power  was 
under  the  influence  of  the  Court,  and  that  an  unreasonable  execution 
of  it  would  be  relieved  against. 

However,  where  an  estate  was  limited  to  the  fether  for  life,  with 
remainder  to  the  children  of  his  marriage  in  strict  settlement,  and  he 
was  empowered  to  charge  the  premises  with  such  sums  of  money  as  he 
shouId(9)  think  fit  for  younger  children,  the  fiither,  by  his  will,  directed 
the  estate  to  be  sold,  and  distributed  the  money  amongst  his  children, 
the  eldest  son  only  getting  a  small  portion.  Upon  a  bill  for  a  sale  of 
the  estate.  Lord  Roslyn  held  the  power  well  executed.  This  case  wafi 
not  much  discussed,  and  as  a  power  was  only  given  to  charge,  there 
was  strong  ground  for  contending  that  the  lands  ought  to  be  suffered 
to  remain(t£7)  with  the  eldest  son  for  the  purpose  of  defraying  the 
incumbrances. 

A  tenant  for  life,  having  made  leases  for  very  long  terms  of  years 
upon  payment  of  large  fines,  Sir  Edward  Sugden(je)  was  of  opinion, 
that  even  if  the  leases  were  not  warranted  by  the  leasing  power  in  the 
settlement,  yet  that  they  might  be  established  under  another  power  in 
the  same  deed,  which  authorized  the  tenant  for  life  to  raise  by  sale  or 
mortgage  any  sum  of  money  not  exceeding  £20,000 :  but  Lord  Plun- 
ket,  on  rehearing  this  cause(^),  stated  there  was  no  instance  where 
acts  under  one  power  which  had  been  illegally  exercised,  and  which 
were  intended  to  be  done  under  that  power,  had  been  served  out  of 
another  power,  which  might  have  been  duly  exercised,  but  was  not 
intended  to  be  carried  into  effect ;  that  there  was  no  intention  in  making 
the  leases  to  act  on  the  power  for  raising  the  charges ;  and  that  if  the 
taking  of  fines  was  at  law  a  violation  of  the  leasing  power,  it  would  be 
against  reason  and  without  authority  to  hold  that  the  power  of  charging, 
which  was  duly  executed  to  a  certain  extent,  should  be  helped  out  in 
equity  to  its  full  extent,  by  calling  in  aid  a  power  which  had  been 

(0)  Long   V.  Long,    5   Vesejr,  445;  temp«  Sugden,  165-226. 

Blake  v.  Marnell,  2  Ball  &  B.  35 ;  4  (y)  Lord  Moskerry  v.  Chinnery,  Rep. 

Dow*8  ParL  Ca.  248.  temp.  Ld.  Plonket,  182-203 ;  and  the 

(w)  Sugd.  on  Powers,  456,  5th  edit ;  same  case  on  anneal,  by  the  name  of 

1  Sugd.  on  Powers,  553,  6th  edit.  Sheehy  v.  Lord  Muskerry,  7  Clarke  & 

(x)  Lord  Muskerry  o.  Chinnery,  Rep.  Finn,  1. 
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Tiolated,  and  which  had  not  been  intended  by  the  party  to  operate  for 
any  other  purpose  than  that  which  he  had  a  right  to  execute ;  and  this 
too  where  one  power  was  to  be  exercised  for  the  benefit  of  the  inheri- 
tance, and  the  other  power  for  the  purpose  of  encumbering  it. 

78.  The  principle  of  affording  equitable  relief  in  cases  of  leases 
defectively  executed  under  a  power,  has  been  extended  by  Lord 
Redesdaie  to  executory  agreements  for  leases. 

Under  a  power  to  demise(2:)  at  the  best  rent,  without  fine,  for  any 
term  not  exceeding  three  lives  or  thirty-one  years,  in  possession,  and  not 
m  reveision,  the  tenant  for  life  agreed  to  make  a  lease  of  the  premises  to 
Peter  Shannon  for  the  term  of  thirty-one  years,  at  the  yearly  rent  of 
ievcM  pounds  for  every  acre  which  the  lands  upon  a  survey  should  be 
bund  to  contain,  the  tenant,  within  the  first  three  years,  laying  out 
£200  in  substantial  improvements.  A  draft  of  a  lease  being  prepared 
pmsoant  to  the  agreement,  was  returned  by  the  tenant  for  life  with  an 
endoTBement  in  his  own  handwriting  approving  of  the  contents,  and 
statmg,  that  until  a  survey  could  be  had,  the  tenant  might  execute  a 
short  memorandum  of  the  agreement,  and  might  have  immediate  pos- 
session. A  memorandum  to  the  required  effect  being  executed  by  the 
tenant,  he  entered  into  possession,  and  laid  out  upwards  of  £200  in 
improvements,  but  leases  were  not  executed :  the  tenant  for  life  died 
io  about  six  months  afterwards,  and  the  remainder-man,  having  attained 
his  age  of  twenty-one  years  in  November,  1792,  received  the  rent  at  the 
rate  of  seven  pounds  by  the  acre,  for  ten  acres,  until  November,  1801, 
when  notice  to  quit  was  served,  and  as  of  Easter  term,  1802,  an  eject- 
ment was  brought.  Peter  Shannon  exhibited  his  bill  for  specific  per- 
formance of  the  agreement,  and  upon  a  motion  for  an  injunction,  Lord 
Redesdaie  held,  that  as  a  contract  must  precede  the  actual  execution 
of  the  lease,  it  would  be  very  disadvantageous  to  the  letting  of  estates 
under  powers,  if  the  agpreement  could  not  be  enforced,  in  case  of  the 
death  of  tenant  for  life  before  it  could  be  carried  into  effect,  and  the 
injunction  was  continued  to  the  hearing.  Lord  Redesdaie  saying,  he 
had  no  doubt,  on  principle,  that  a  contract  of  this  kind  could  be  enforced 
against  a  remainder-man. 

The  drcumstances  of  the  preceding  case  were  peculiarly  fovourable 
to  the  tenant,  as  there  had  been  a  large  expenditure  on  a  small  lot  of 
ground,  and  there  was  an  acquiescence  for  many  years  on  the  part  of 

(z)  Shannon  v.  Bradstreet,  I  Sch.  k  firmed  on  appeal  by  Ld.  Lyndhnrst ;  but 

Lcf.  52;  Stratford  v.  Ld.  Aldborongh,  see  contra  Vincent  v.  Ennys,  Vin.  Abr. 

I  Ridgw.   Pari.    Ca.  281 ;    Dowell  v.  Authority  G.  pi.  10. 
Dew,  1  Yo.  k  Coll.  in  Chan.  345,  af- 
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the  person  entitled  in  remidnder ;  but  the  prevaiUng  opinion  seems  to 
be,  that  the  principle  of  the  decision  ought  not  to  be  extended.  Lord 
Manners  and  Sir  William  Grant,  in  alluding  to  this  doctrine(a),  ob- 
served, that  if  a  clear  and  explicit  contract  in  writing  for  a  lease,  in  all 
respects  conformable  to  the  leasing  power,  were  finally  concluded  be- 
tween the  parties,  the  remainder-man  would  be  bound  by  it. 

An  executory  agreement  for  a  lease  must  involve  the  remainder-man 
in  an  equity  suit,  unless,  for  the  purpose  of  avoiding  litigation,  he  sub- 
mits to  perform  a  contract  which  probably  could  not  be  enforced,  and 
it  is  therefore  not  unusual  to  exclude  executory  contracts,  by  express 
words,  from  the  operation  of  a  leasing  power. 

The  contract  for  a  lease  must,  however,  be  reduced  into  writing, 
and  signed  by  the  party  sought  to  be  charged,  in  order  to  warrant  a 
decree  against  the  remainder-man  for  its  specific  execution,  as  no  such 
relief  will  be  gpranted  in  case  of  a  mere  parol(ft)  agreement,  though 
rendered  effectual  against  the  tenant  for  life  by  acts  of  part  perfor- 
mance. 

79.  If  a  tenant  for  life,  with  leasing  power,  demise  for  any  term(c) 
not  conformable  to  his  power,  either  for  lives,  for  years,  or  from  year 
to  year,  the  person  next  in  remainder  may,  on  the  decease  of  the  tenant 
for  life,  evict  the  interest  of  the  lessee  without  notice  to  quit,  or  de- 
mand of  possession,  and  a  Court  of  Equity  will  not  sustain(^  against 
the  remainder-man,  a  tenancy  from  year  to  year  created  by  the  tenant 
for  life,  as  an  equitable  execution  of  the  leasing  power. 

Questions  of  this  nature  have  usually  arisen  in  equity  between  the 
remainder-man  and  the  personal  representatives  of  the  tenant  for  life, 
with  respect  to  the  apportionment  of  the  half-year's  rent  accruing  on  a 
yearly  holding  at  the  death  of  the  tenant  for  life,  but  it  is  now  settled 
that  such  yearly(e)  tenancies  end  with  the  life  of  the  lessor,  and  that 
the  proportion  of  the  current  gale  to  the  period  of  the  lessor's  death,  is 
payable  to  his  personal  representatives  under  the  Statute(/)« 

80.  A  person,  being  invested  with  power  to  make  leases  for  twenty- 
one  years  at  the  best  rent,  demised  for  the  term  of  twenty-one  years, 


(a)  Lowe  v.  Swift,  2  Ball  &  B.  535 ; 
Blore  V.  Sutton,  3  Meriv.  247 ;  and  see 
Ellard  v.  Ld.  Landaff,  1  Ball  &  B.  241 ; 
Symons  v.  Symons,  6  Madd.  207 ;  Dow- 
ell  V.  Dew,  1  Yo.  &  Coll.  in  Chan.  245. 

(h)  Blore  v.  Sutton,  3  Meriv.  247; 
Shannon  o.  Bradstreet,  1  Sch.  &  Lef. 
73. 

(c)  Doe  dem.  Biggs  c.  White,  2  Dowl. 
&  Ry.  717. 


(d)  Clarkson  v.  Ld.  Scarborough,  1 
Swa.  354,  note ;  Smyth  ex  parte,  1  Swa. 
337 ;  ^rmons  v.  Symons,  6  Madd.  207. 

(e)  Symons  o.  Symons,  6  Madd.  207 ; 
Smyth  ex  parte,  1  Swa.  337 ;  Clarkson 
V,  Ld.  Scarborough,  1  Swa.  354,  note. 

(/)  23  &  24  Geo.  IIL  c.  46,  Irish; 
1 1  Geo.  IL  c.  19,  s.  15,  English ;  4  Will. 
IV.  c.  22,  English  and  Irish. 
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and  oorenanted  at  any  time  during  his  life  to  renew  the  interest  for 
twenty-one  years ;  upon  a  bill  for  speeiiic(^)  performance  of  the  cove- 
nant, Lord  Redesdale  held,  it  was  unconscionable  to  require  the  tenant 
for  life  to  execute  such  a  renewed  lease,  whatever  might  be  the  increased 
value  of  the  property  at  the  time  of  granting  it,  because  it  would  bring 
an  incumbrance  on  the  estate  of  the  remainder-man,  and  would  put 
him  to  litigation  to  get  rid  of  it ;  and  as  to  the  tenant  for  life  himself, 
it  would  be  compelling  him  to  lay  the  foundation  of  an  action  for 
damages,  if  he  should  die  before  the  renewed  term  expired ;  and  that 
a  lessee,  who  was  aware  of  the  existence  of  the  leasing  power  when 
the  covenant  was  entered  into,  has  no  claim(A)  to  the  assistance  of  a 
Court  of  Equity  in  enforcing  even  such  a  lease  as  the  tenant  for  life 
was  competent  to  grant. 

It  is,  however,  a  recognized  principle  of  equity,  that  where  a  per- 
son contracts  to  grant  a  certain  interest,  which  it  afterwards(t)  appears 
he  cannot  carry  into  execution  to  the  extent  which  he  agreed  to  do, 
yet  the  agreement  shall  be  rendered  available  so  far  as  the  grantor's 
interest  will  permit ;  as  where  a  party  contracts  to  make  a  lease  of 
lands,  and  it  afterwards  turns  out  he  is  not  entitled  to  a  part  of  the 
property  intended  to  be  demised,  then  the  contract  may  be  enforced 
against  the  grantor  for  the  part  of  which  he  is  owner,  but  such  juris- 
diction will  not  be  exercised  where  the  party(7)  seeking  to  enforce  the 
agreement  knew,  at  the  time,  of  the  limited  interest  of  the  owner,  or 
where  any  attempt  is  made  to  commit  a  fraud  on  the  power,  or  where 
the  contract  was  obtained(&)  through  misrepresentation,  or  its  execu- 
tion would  be  unreasonable,  or  prejudicial  to  persons  interested  in  the 
property,  though  not  parties  to  the  agreement. 

81.  If  a  person  having  a  partial  interest  in  an  estate,  agree  to  grant 
a  lease,  which  his  interest  in  the  property  will  not  enable  him  to  carry 
into  effect,  and  then  joins  with  the  remainder-man  in  selling  the  inhe- 
ritance to  a  purchaser  with  notice  of  the  agreement,  such  purchaser 
will  be  compelled  to  make  good  the  lease. 

An  estate  being  limited  to  a  father  for  life,  with  remainder  over  in 
strict  settlement,  reserving(/)  a  power  to  make  leases  for  lives,  or  years, 

0?)  Harnett  v.  Yielding,  2   Scb.  &  2  Ball  &  B.  63,  64. 
Lef.  649;  and  see  Doe  dem.  Bromley  v,  (i)  O'Rourke  v,  Percival,  2  Ball  &  B. 

S«ttison,  12  East,  305;  Corry  v,  Corry,  64;  1  Sugden's  Vendors,  495. 
Wallis,  278.  if)  Thomas  ©.  Deering,  1  Keen.  729- 

(A)  Harnett  r.  Yielding,  2   Sch.   k  747- 
W.  549l^60;   Lawrenson  v,  Butler,  I  (A)  Ld.  Clermont  v.Tasburgh,  IJac. 

Sch.  k  Lef.  13 ;  EUard  o.  Ld.  Landaff,  &  W.  1 12. 
1  Bill  &  B.  251 ;  O'Rourke  v.  Percival,  (/)  Taylor  v,  Stibbert,  2  Vesey,  Jun. 

G 


82 


OF  PERSONS  COMPETENT  TO  DEMISE. 


and  authorizing  the  father  and  son  to  appoint  new  uses  for  the  purpose 
of  sale  :  the  father  alone  made  a  lease  of  part  of  the  premises  for  lires 
renewable  for  ever,  and  both  father  and  son  afterwards  joined  in  selling 
the  estate  to  a  purchaser,  who  had  full  notice  of  the  lease,  and  it  was 
determined  that  the  purchaser  was  bound  by  the  covenant  for  renewal. 
The  principle  on  which  this  decision  rests  is(i»),  that  the  purchaser 
who  bought  with  notice  of  the  lease,  and  obtained  an  estate  which 
enabled  him  specifically  to  execute  the  covenant  for  renewal,  was 
bound  to  do  so,  in  order  to  exonerate  the  tenant  for  life  from  an  action 
for  damages  in  not  performing  his  covenant  for  the  renewal  of  the 
lease. 

So,  where  a  lease  is  procured  from  tenant  for  life,  which  is  not 
warranted  by  his  leasing  power,  and  the  lessor  covenants  for  quiet 
enjoyment,  the  lessee  has  a  right  in  equity  to  insist  that  his  defeasible 
lease  has  been  confirmed(fi)  by  a  dealing  between  the  tenant  for  life 
and  remainder-man,  in  consideration  of  which  the  tenant  for  life  gave 
up  to  the  remainder-man  a  portion  of  the  property  constituting  the  fund 
for  paying  any  damages  incurred  by  a  breach  of  the  covenant  for  quiet 
enjoyment. 

82.  If  an  estate  be  sold,  subject  to  existing  leases,  and  the  vendor 
then  discover  that  the  leases  which  had  been  granted  were  fraudulently 
or  unduly  obtained,  he  is  entitled  to  have(o)  such  leases  set  aside,  and 
to  hold  the  lands  during  their  continuance,  on  payment  to  the  pur- 
chaser of  the  rents  reserved,  and  performance  of  the  covenants  contained 
in  such  leases. 

Where  a  lease  is  made  by  tenant  for  life,  in  violation  of  his  leasing 
power,  at  an  inadequate  rent,  and  the  reversion  subject  to  the  lease  is 
then  sold,  under  a  power  in  the  same  settlement,  at  a  pnce(p)  in  pro- 
portion to  the  rent  reserved,  the  remainder-man  may  set  aside  such 
lease,  or  the  lessee  will  be  decreed  a  trustee  for  his  benefit ;  but  the 
inadequacy  of  the  rent  must  be  apparent,  for  a  purchaser  cannot  be 
required  to  ascertain  that  the  best  rent  was  reserved  on  every  lease 
affecting  the  lands. 

83.  A  lease  for  lives  renewable  for  ever,  being  made  under  a  power 


437 ;  Crofton  v.  OrmsbY,  2  Sch.  &  Lef. 
585--599 ;  Lewis  r.  Swirt,  I  Jones's  Ex. 
Rep.  430 ;  2  Sugd.  on  Powers,  394. 

(m)  2  Sagd.  on  Powers,  396 ;  3  Sugd. 
Vendors,  442. 

(i?)  Beere  v.  Cavendish,  5  Irish  £q. 
Rep.  472 ;  Gray  v.  Knox,  5  Irish  £q. 
Rep.  465  ;  Stoughton  v.  Crosbie,  5  Irish 
£q.  Rep.  451;   Steele  v.  Mitchell,  3 


Irish  £q.  Rep.  1. 

(o)  Maguire  v.  Armstrong,  2  Bail  & 
B.  538;  Blakeney  v.  Bagot,  3  Bligh's 
P.  C.  248,  N.  S. ;  3  Sugd.  Vendors, 
445 ;  and  see  Rep.  temp.  Ld.  Plunket, 
82,  195,  202. 

(p)  Ld.  Muskerry  v,  Chinnery,  Rep. 
temp.  Sugdeo,  218;  2  Sugd.  on  Powers, 
211. 
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to  demise  to  that  extent,  although  the  rever8ioner(9)  accepted  the  re- 
served rent  for  more  than  fifteen  years  after  he  became  seised,  it  was 
dedded  that  such  acceptance  of  the  rent  did  not  amount  to  a  confirma- 
tion so  as  to  bind  him  specifically  to  execute  the  covenant  for  renewal, 
vbere  the  original  lease  was  granted  in  a  manner  not  conformable  to 
the  requisites  of  the  power. 

84.  By  the  Statute(r),  1 1  Geo.  I  V.&  1  Will.  IV.  c.  65,  it  is  enacted, 
that  where  any  person,  being  a  lunatic,  shall  be  seised  or  possessed  of 
say  land  either  for  life  or  some  other  estate,  with  power  of  granting 
leases  and  taking  ftnes^  reserving  small  rents  on  such  leases  for  one, 
two,  or  three  lives,  in  possession  or  reversion,  or  for  years  determinable 
upon  lives,  or  for  years  absolutely,  such  power  shall  and  may  be  exe- 
cuted by  the  committee  of  the  estate  of  such  persons,  under  the  direc- 
tion and  order  of  the  Lord  Chancellor. 

And  by  the  Irish  Bankrupt  Act(«),  6  &  7  Will.  IV.  c.  14,  s.  91, 
all  powers  vested  in  any  bankrupt,  which  he  might  legally  execute  for 
his  own  benefit,  may  be  executed  by  the  assignees  for  the  benefit  of 
the  creditors,  in  such  manner  as  the  bankrupt  might  have  executed  the 
same;  and  a  similar  provision(^)  is  inserted  in  the  Irish  Insolvent  Act. 

85.  Several  Irish  Statutes  have  been  passed  for  the  purpose  of 
eDabling(tt )  tenants  for  life,  with  inunediate  remainders  limited  to  their 
issue,  to  grant  leases  of  parts  of  the  settled  estates,  binding  on  the  per- 
sons in  remainder,  for  the  encouragement  of  mining  concerns,  the 
improvement  of  bogs,  and  other  useful  objects.  All  these  Statutes 
require  that  the  best  rent  shall  be  reserved  for  the  quantity  of  land 
allowed  to  be  demised,  and  that  the  lessee  and  those  deriving  from  him 
shall  effectually  carry  on  the  specified  works  during  the  continuance  of 
the  demise,  and  shall  expend  a  specified  sum  of  money,  within  a  limited 
time,  m  erecting  suitable  buildings  and  making  improvements  on  the 
premises. 

{q)  Higgins  v.  Ld.  Rosse,  3  Bligh's  (u)  10  Geo.  I.  c.  5,  15  Geo.  II.  c.  10, 

P.  C.  112.  23  Geo.  II.  c.  9,  46  Geo.  III.  c.  71,  as 

(r)  11  Geo.  IV.  &  1  Will  IV.  c.  65,  to  mines ;  11  &  12  Geo.  III.  c.  21,  for 

s*  23,  English  aod  Irish.  reclaiming  bogs;  25   Geo.  III.  c.  62, 

(')  6&  7  Will.  IV.  c.  14,  s.  91,  Irish;  s.  12,  for  erecting  corn-mills;  40  Geo. 

6  Geo.  IV.  c.  16,  s.  77,  English.  III.  c.  90,  to  encourage  cotton  manufac- 

(0  3  &  4  Vict.  c.  107,  s.  37,  Irish ;  ture. 
1  k  2  Vict  c.  1 10,  s.  49,  English. 
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CHAPTER  VI. 


OF  JOINT- TENANTS,  AND  TENANTS  BY  ENTIRETIES. 


1 .  Joint-  Tenancy t  how  created, 

2.  Unity  of  Interest^  or  Duration  of 

Estate  of  Joint-Tenants, 

3.  Unity  of  Time,  or  of  vesting, 

4.  Unity  of  Possession, 

5.  Right  of  Survivorship. 

6.  Severance  of  Joint  Estate, 

7.  Suspension  of  Joint  Estate, 

3.  Severance  by  Joint-Tenants  for 
Life  entitles  each  to  his  Share  for 
his  own  Life, 

9.  Effect  of  Lease  for  Years  by  one 
Joint-Tenant, 

10.  fFhUlock  Y,  Morton, 

11.  At  common  Law,  Joint- Tenants 

cannot  transfer  a  Contingency,  to 
arise  on  the  Survivor's  Death. 

12.  Whether   Joint-Tenants    can,  at 

common  Law,  transfer  the  Right 
of  Survivorship, 

13.  Surviving  Joint-Tenant  not  liable 

to  Charges  created  by  his  Com- 
panion. 

14.  Effect     of  joint    Purchases    in 

Equity. 

15.  No  Survivorship  in  landed  Pro-- 

perty,  whether  Freehold  or  Chat- 
tels, bought  and  used  for  Mercan- 
tile Purposes. 

16.  Assignment  by  Joint- Tenants  to 


Trustee,  without  Consideration, 
no  Severance,  unless  intended  to 
have  such  Effect. 
17*  Tenancy  in  common. 

18.  Tenancy  by  Entireties. 

19.  Interest  of  Husband  in  his  Wife's 

Freehold  Estate. 

20.  Effect  of  Conveyance  to  Husband 

and  Irife,  along  with  a  third 
Person, 

21.  Interest  of  Husband  in  the  Chattels 

real  of  his  Wife, 

22.  Chattels  real  of  Wife  vest  m  her 

Husband  by  Survivorship,  without 
Administration. 

23.  Husband,  during  his  Wife's  Life, 

may  alien  her  contingent  or  re- 
versionary Interest  in  Chattels 
reaL 

24.  Unless   such  reversionary  Estate 

could  not  possibly  faU  tnto  Pos- 
session during  the  Husband's 
Life-time. 

25.  Underlease  by  Husband  of  Chat- 

tels real  of  his  Wife. 

26.  Effect  of  Mortgage  by  Husband  of 

Chattels  real  of  his  Wife. 

27.  Husband  cannot  dispose  m/  his  WiU 

of  his  Wife's  ChatUlsreaL 


1.  A  GRANT,  or  devise,  to  two  or  more  persons,  to  hold  to  them 
and  their  heirs,  or  for  their  own  lives,  or  for  the  lives  of  any  other  per- 
sons, or  for  years,  or  at  will,  without  modifying  or  restrictive  expres- 
sion8(a),  creates  a  joint-tenancy,  and  constitutes  the  owners  joint- 
tenants.  An  estate  in  joint-tenancy  can  only  arise  by  act  of  the  par- 
ties, either  by  deed,  by  will,  or  by  demise,  and  never  by  descent,  or  by 
act  of  law. 

2.  Joint^tenants  have  one  and  the  same  interest  accruing  by  one 
and  the  same  conveyance,  commencing  at  the  same  time,  and  held  by 
the  same  undivided  possession.  The  duration  of  the  interest  of  joint- 
tenants  must  be  the  same,  and  of  the  same  nature,  as  the  quantity  of 


(a)  2  Comm.   180;   2  Cruise's  Dig.      Watkins,  by  Morley  &  Coote,  152 ;  Co. 
title  Joiat-Tenancy,  2  Prest  Abstr.  57 ;      Litt.  188,  A. 
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estate  of  one  joint^tenant  cannot  be  different  from  that  of  his  compa- 
nion-*: one  joint*tenant  cannot  hold  for  life,  and  the  other(fr)  for 
years :  one  cannot  have  a  freehold,  and  the  other  a  chattel  interest. 

Where,  however,  lands  are  limited  to  three  persons(c),  and  to  the 
heirs  of  one  of  them,  by  the  same  deed  or  instrument,  they  are  joint- 
tenants  for  life,  though  one  of  them  has  the  inheritance  in  fee,  and 
upon  the  death  of  the  person  having  the  fee,  the  survivor  shall  hold 
the  entire  during  his  life ;  but  if  there  be  three  joint-tenants  for  life, 
and  the  reversion  in  fee  is  purchased  by,  or  descends  to  one  of  them, 
the  jotnt*tenancy  is  destroyed,  as  to  that  person,  by  the  accession  of 
the  greater  estate,  and  he  then  becomes  a  tenant  in  common  of  his 
share  along  with  the  other  owners. 

A  grant  of  an  estate  to  two  persons,  and  the  survivor  qfthem^  and 
the  heirs  of  the  survivor^  does  not  make  them  joint-tenants  in  fee,  but 
merely  gives  them  an  estate  of  freehold  during  their  joint  lives,  with  a 
contingent  remainder(d)  in  fee  to  the  survivor,  because,  until  the  decease 
of  one  of  the  joint-tenants,  it  must  remain  uncertain  which  of  them 
shall  be  entitled  to  the  fee,  which  is  expressly  limited  to  the  survivor. 
It  has  however  been  decided,  that  a  devise  to  two  persons,  and  the 
survivor  of  them(«),  their  heirs  and  executors  for  ever,  confers  a  joint- 
tenancy  in  fee,  and  not  estates  for  life,  with  a  contingent  remainder  in 
fee  to  the  survivor. 

If  lands  be  let  to  two  persons  for  their  lives,  and  for  the  life  of  the 
8arvivor(/').  such  limitation  to  the  survivor  only  expresses  the  opera* 
tion  of  law,  as  no  greater  or  different  estate  is  given  by  the  introduction 
of  these  words,  than  would  have  been  implied  by  law  without  them. 

3.  An  estate  in  joint-tenancy  under  a  common-law  conveyance, 
must  commence  and  become  vested  in  all  the  parties  at  one  and  the 
same  time,  as  well  as  by  one  and  the  same  title.  Lord  Coke  ob- 
servesf^),  that  in  some  instances  the  estate  may  vest  in  joint  tenants  at 
several  times;  but  Mr.  Hargrave  considers  the  distinction  (A)  merely 
applicable  to  interests  derived  under  the  Statute  of  Uses.  A  joint 
chum  under  the  same  conveyance,  on  a  limitation  by  way  of  use,  or 
by  executory  devise,  constitutes  a  joint-tenancy,  though  the  interest(i) 


(ft)  Co.  Lilt.  188,  A. 

(c)  Wiacot's  case,  2  Rep.  60,  B.; 
Childa  V.  Wescot,  Cro.  Eliz.  470-482, 
S.  C;  Co.  Litt.  184.  A. 

(d)  Bailer's  note  78  to  Co.  Litt.  191, 
A.;  Feame's  Cont.  Rem.,  by  Butler, 
357 ;  Watk.  on  Conv.  153 ;  In  the  mat- 
ter of  Harrison,  an  Infant,  3  Anstr.  836 ; 
aiidcee4&5  WilL  IV.  c.  92,  Iribh,  s.  22. 


(«)  Doe  dem.  Young  v.  Sotheron,  2 
B.  &  Add.  628. 

(/)  Co.  Litt.  191,  A. ;  expressio  co- 
ram, quae  tacite  insunt  nihil  operator. 

(jf)  Co.  Litt.  188.  A. 

(A;  Hargr.  note  72  to  Co.  Litt.  188, 
A. ;  Woodgate  v.  Unwin,  4  Simons,  129. 

(t)  Earl  of  Sussex  v.  Temple,  1  Ld» 
Raym.  310-312,  by  Ld.  Holt. 
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vests  in  the  claimants  at  different  periods ;  but  Ld.  Thurlow  decided 
that(/)  the  vesting  of  an  estate  at  different  times  would  not  prevent  a 
joint-tenancy,  whether  the  settlement  was  to  be  considered  as  a  con- 
veyance of  the  legal  estate,  or  a  deed  to  uses. 

4.  Each  joint-tenant  has  the  entire  seisin  and  possession  of  every 
parcel  of  the  lands,  and  not  merely  of  an  undivided  moiety,  so  that 
each  of  them  has  an  undivided  moiety  of  the  whole,  and  not  the  whole 
of  an  undivided  moiety,  and  therefore  the  possession  of  one  joint-tenant 
is  the  possession  of  his  companion. 

5.  The  unity  of  interest  existing  between  joint-tenants  has  given 
rise  to  the  chief  characteristic  of  such  an  estate,  which  is  the  right  of 
survivorship.  If  a  lease  of  lands  or  tenements  be  made  to  two  or  more 
persons  for  lives,  or  for  years,  the  survivor(A)  shall  have  the  entire  in- 
terest for  the  residue  of  the  term  subsisting  when  the  right  accrues;  and 
such  benefit  of  survivorship  will  take  effect  on  a  lease  for  years, 
although  one  of  the  lessees(/)  should  die  before  entry. 

The  ownership  of  a  joint-tenant  is  determined  by  his  death,  and 
the  estate  devolves  on  the  surviving  joint^tenants,  to  the  exclusion  of 
his  representatives ;  but  where  a  lease  for  years  was  assigned  to  two 
persons,  their  executors,  administrators,  and  assigns,  in  trust  for  the 
benefit  of  the  creditors  of  the  lessee,  and  one  of  the  joint-assigp[iees  ne- 
ver accepted(m)  the  assignment,  nor  acted  under  the  deed,  it  was  ruled 
that  an  action  of  covenant  for  non-payment  of  rent  would  lie  against 
the  executors  of  the  acting  assignee,  who  died  in  the  life-time  of  his  co- 
assignee,  and  that  such  surviving  assignee  was  a  competent  witness. 

Prior  to  the  Statute(n)  for  the  Abolition  of  Tenures,  courts  of  law 
were  very  favourable(o)  to  joint-tenancies,  for  the  purpose  of  preventing 
the  splitting(/>)  of  services ;  but  with  a  view  of  avoiding  the  hardships 
and  injustice  attending  the  right  of  survivorship,  they  have  ever  since 
endeavoured  to  construe  limitations,  which  formerly  would  have  been 
considered  to  give  joint  estates,  as  creating  tenancies  in  conunon,  and 
upon  this  ground,  where  the  expressions,  ^^  equally  to  be  divided,"  or 
^*  share  and  share  alike,"  are  annexed  to  a  limitation  to  two  or  more 
persons  in  a  will,  or  conveyance  to  uses,  the  grantee8(^)  take  as  tenants 


(j)  Stratton  r.  Best,  2  Bro.  Cha.  Ca. 
233-240;  Williams  v.  Jekyl,  2  Vez.  sen. 
684;  Gates  dem.  Hatterley  v,  Jackson,  2 
Stra.  1172;  Aylor  o.  Chap,  Cro.  Jac. 
259  5  Yelv.  183;  1  Bulst.  42 ;  1  Brownl. 
147;  but  see  Woodgate  v.  Unwin,  4 
Sim.  129. 

(k)  Litt.  8.  281;  Co.  Litt.  182. 

v/)  Harg.  note  60  to  Co.  Litt.  182,  A. 

(m)  Fowler  v.  Round,  5  Mees.  &  W. 


478. 

(n)  14  &  15  Car.  II.  c.  19,  Irish;  12 
Car.  II.  c.  24,  English. 

(o)  Fisher  v.  Wigg,  1  Salk.  391;  3 
Salk.  205;  1  Ld.  Rajm.  631,  S.  C;  1 
P.  Wms.  14.  S.  C. 

(p)  Stones  V.  Heurtley,  1  Vez.  Sen. 
166;  Haws  v.  Haws,  1  Vez.  Sen.  13 ;  3 
Atkyns,  524,  S.  C. 

(q)  Stones  V.  Heurtley,   1  Vez.  Sen. 
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IB  common^  and  not  as  joint-tenants ;  but  the  old  law  in  favour  of 
joint-tenancy  still  prevails,  unless  there  be  some  words  (r)  to  sever  the 
uiterest. 

6.  The  right  of  survivorship,  or  ^^jus  accrescendi^*'  may  be  de- 
feated by  the  severance  of  the  joint  estate,  or  the  joints  tenancy  may  be 
8UBpended(«)  by  a  partial  alienation.  Every  joint-tenant  may  sever 
the  joint  estate  at  his  pleasure,  by  conveying  his  share  to  a  third  per- 
son, either  as  a  sale,  or  in  trust  for  the  grantor,  or  a  partition  may  be 
enforced  by  suit  in  equity,  or  a  joint-tenant  may  release  to  his 
companion. 

A  severance  by  one  of  three  or  more  joint-tenants,  causes  merely  a 
severance  in  respect  of  his  own  share,  as  the  other  shares  continue(/) 
tobe  holden  in  joint-tenancy,  subject  to  survivorship  between  the  remain- 
ing joint-tenants.  An  interest  in  joint-tenancy  may  be  severed,  or  con- 
verted into  a  tenancy  in  common,  by  destroying  any  of  the  qualities  essen- 
tial to  such  joint  estate,  as  if  a  lease  be  made  to  two  persons  for  their  lives, 
and  the  lessor(ti)  afterwards  convey  to  them  the  reversion  in  fee,  or  if 
the  reversion  in  fee(f;)  descend  to  one  of  them,  the  joint-estate  will  be 
severed,  and  the  parties  will  hold  their  undivided  shares  as  tenants  in  com- 
mon. Ajoint-tenant  cannot  by  the  devise(if')  of  his  share  sever  the  joint 
estate,  because,  from  the  nature  of  the  instrument,  a  will  cannot  have 
the  effect  of  depriving  the  survivor  of  a  right  derived  by  virtue  of  a 
preceding  grant  or  title. 

If  two  sisters  be  joint-tenants  of  a  lease  for  years,  and  one  of  them 
marry  and  die,  her  marriage  will  not  be  a  severance  of  the  joint-estate, 
and  the  surviving  sister  shall  have  the  entire ;  for  although  all  chattels 
real  belonging  to  the  wife(x)  devolve  to  her  husband,  if  he  survive, 
yet  the  right  of  survivorship  between  the  joint-tenants  is  the  elder  title. 

7.  If  one  joint-tenant  in  fee  grant  his  share  to  a  third  person  for 
life,  the  joint  estate  will  only  be  suspended,  and  not  severed(^),  for  if 
both  joint-tenants  be  living  when  the  lease  for  life  determines,  thejoint- 


166;  Goodtitle  dem.  Hood  9.  Stokes,  1 
Wik.  341 ;  Rigden  v.  Vallier,  2  Vez. 
seo.  252 ;  Taggart  v.  Taggart,  1  Sch.  & 

u€i«  o4-<oo« 

(r^  Morley  ».  Bird,  3  Vesey,  631 ; 
A?eling  c.  Knipe,  19  Vesey,  441. 

(1)  2  Prest.  Abstr.  58. 

(e)  2  Prest.  Abstr.  60 ;  Litt.  8.  304 ; 
York  ©.Stone,  1  Salk.  158;  Co.  Litt. 
19-2,  A. ;  Watkins,  by  Morley  &  Coote, 
160;  Denn  dem,  Bowyer  v.  Judge,  11 


(tt)  Childs  V.  Wescot,  Cro.  Eliz. 
470 ;  2  Rep.  60,  B. ;  Purefoy  0.  Rogers, 
2  Saund.  386;  and  see  Note  6. 

(9)  Robert  Morgan's  case,  2  Anders. 
202,  pi.  18. 

(jm)  Campbell  o.  Sandys,  1  Sch.  &  Lef. 
295;  Co.  Litt.  185,  B. ;  Matthew  Smith's 
case,  cited  in  Popham,  5. 

(x)  Co.  Litt.  185,  B.;  Bac.  Abr. 
Joint-tenants,  L  2. 

(y)  2  Prest.  Abstr.  60;  Co.  Litt. 
193,  A.;  Littss.  302 and 303;  Watkins. 
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tenancy  will  revive ;  but  during  the  continuance  of  the  lease,  the  other 
joint-tenant  and  the  lessee  will  hold  as  tenants  in  common :  if  either 
joint-tenant  die  during  the  continuance  of  the  lease,  whilst  the  joint 
estate  is  in  suspense,  the  heir  of  the  joint-tenant  so  dying  becomes 
entitled  to  the  share  of  his  ancestor,  because  the  joint  estate  in  the 
inheritance  is  severed  by  the  decease  of  either  joint^tenant  during  the 
suspension. 

However,  an  underlease  for  years,  made  by  a  joint-tenant  holding 
for  yearsy  will  cause  a  total  severance  of  the  joint  estate,  though  a  re- 
version be  retained  by  the  lessor(2:),  because,  in  contemplation  of  law, 
a  term  for  a  small  number  of  years  is  as  high  an  interest  as  a  term  for 
many  more  years. 

8.  If  two  persons  hold  in  joint-tenancy  for  their  lives,  though  the 
estate  be  expressly  limited  to  them,  and  to  the  survivor,  and  the 
jointure  be  severed,  each  will  only  be  entitled  to  his  separate  share  for 
his  own  life,  and  not(a)  for  the  life  of  the  survivor,  and  on  the  decease 
of  either  joint-tenant,  the  moiety  of  the  person  so  dying  shall  belong  to 
the  reversioner,  and  the  survivor  does  not  derive  any  benefit  from  the 
ulterior  limitation  for  his  life,  because  the  words  *'  for  the  life  of  the 
survivor,"  are  nugatory,  being  no  more  than  the  law  would  have  im- 
plied without  them.  But  if  a  joint-estate  for  years  be  severed,  the 
share  of  each  joint  tenant  will  go  to  his(&)  personal  representatives, 
for  the  residue  of  the  term :  and  where  lands  are  limited  to  two 
persons  as  joint-tenants  in  fee,  and  the  jointure  is  severed,  the  right  of 
survivorship  is  wholly  taken  away(c),  and  their  shares  go  to  their  re- 
spective heirs. 

9.  A  lease  granted  by  all  the  joint-tenants  to  a  third  person,  will 
be  valid  and  binding  on  the  survivor. 

If  there  be  two  joint-tenants  in  fee,  or  for  their  lives,  and  one  of 
them  demise  his  moiety ^r  yearSy  to  commence  either  presently,  or  at 
a  future  period,  or  at  his  decease,  reserving((/)  a  rent,  and  the  lessor 


by  Morley  &  Coote,  159 ;  Gale  v.  Gale, 
2  Cox,  136-155. 

{z)  Co.  Litt.  192,  A.  ;  Bac.  Abr. 
Joint-tenants,  I.  4;  Sym's  case,  Cro. 
Eliz.  33. 

(a)  Eustace  c.  Scawen,  Cro.  Jac.  696 ; 
W.  Jones,  55,  S.  C. ;  2  Ro.  Rep.  398- 
444-472-^85,  S.  C. ;  3  Salk.  204  ;  2  Ro. 
Abr.  150,  Occupant,  A.  pi.  5  ;  Co.  Litt. 
191,  A. ;  Farington's  case,  1  Dyer.  67, 
A. ;  Cowper  v.  Earl  Cowper,  2  P.  Wms. 
740 ;  2  Prest.  Abstr.  63. 

(6)   Farington's  case,  1  Dyer  67,  A. 


pi.  18;  Butler's  note  79  to  Co.  Litt. 
192  A. 

(c)  Butler's  note  79  to  Co.  Litt  192, 
A. 

(rf)  Litt.  8.  289 ;  Co.  Litt.  186,  B. ; 
2  Dyer,  187,  A.  pi.  5;  Harbin  v.  Loby, 
Noy.  157 ;  Harbin  v.  Chard,  Poph.  96, 
S.  C. ;  Harbin  r.  Barton,  Moor,  395; 
Gouldsb.  187.  S.  C. ;  Whitlock  c.  Hor- 
ton,  Cro.  Jac.  91 ;  Moor,  776 ;  Nov.  14, 
S.  C. ;  Godb.  146,  S.  C. ;  and  see  Clerk 
r.  Turner,  2  Vern.  323. 
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die  without  any  severance  of  the  joint  estate,  the  other  joint-tenant 
will  be  entitled  to  the  reversion  of  the  demised  moiety,  by  survivor- 
ship, and  shall  be  bound  by  the  lease.  Lord  Coke  says,  that  the  rent 
reserved  on  such  a  lease  is  lost(e)  by  the  lessor's  death,  for  the  survi- 
vor cannot  have  it,  because  he  comes  in  by  title  paramount  to  the 
lease,  and  the  heirs  of  the  deceased  lessor  can  have  no  title  to  it,  be- 
cause they  have  no  reversion  nor  estate  in  the  land,  but  it  would  pro- 
bably now  be  considered(/},  that  the  reserved  rent  would  pass  to  the 
sorriying  joint-tenant,  as  incident  to  the  reversion. 

If,  however,  one  of  several  joint-tenants  for  life,  after  having  made 
a  lease  for  years,  sever  the  joint-estate,  and  then  die,  as  the  estate 
ox  share  of  such  deceased  joint-tenant,  by  reason  of  the  severance(^), 
Jetermines  with  his  life,  the  interest  of  his  lessee  cannot  endure  for 
I  longer  period ;  and  the  moiety  or  share  of  the  deceased  joint-tenant 
will  go  to  the  remainder-man,  or  reversioner,  discharged  of  the  incum- 
bonce. 

10.  Mary  Milton  and  Elizabeth  Whitlock,  being  joint-tenants  for 
their  lives,  Mary  demised  her  moiety  from  and  after  the  death  of  her 
companion,  to  one  Horton,  for  sixty  years,  if  she  the  said  Mary  should 
80  loDg  live,  and  she  demised  the  other  moiety  from  and  after  her  own 
death  to  Horton,  for  sixty  years,  provided  her  companion  should  so 
long  live :  Elizabeth  having  survived,  it  was  decided(A)  that  the  lease 
was  absolutely  void  for  both  moieties,  because,  by  the  first  words,  the 
demise  by  Mary  was  good  for  her  own  moiety,  but  failed  as  it  de- 
pended on  a  contingency  which  never  happened,  because  the  lessor  died 
in  hercompanion's  life-time ;  and  it  was  held  to  be  invalid  for  the  other 
moiety,  because  the  lessor,  by  the  first  part  of  the  lease,  having  de- 
mised her  own  share,  she  had  no  right  to  demise  the  moiety  belonging 
to  her  companion  who  survived. 

Husband  and  wife  being  joint-tenants  for  ninety-nine  years,  if 
dther  of  them  should  so  long  live,  he  by  indenture  demised(t)  the 
premises  for  seventy  years,  to  commence  on  his  own  decease ;  and 
baring  afterwards  died,  leaving  his  wife  surviving,  the  lease  was  ad- 
judged valid  against  the  wife :  and  where  husband  and  wife,  in  right 
of  the  wife,  and  a  third  person,  were  joint-tenants,  for  the  lives  of  the 

(e)Co.Litt.l85,A.3l8,A.;2Dyer,187,  W  Whitlock ». Horton,  Cpo.Jac.91 ; 

A.  pi.  5;  Shury  v.  Brown,  3  Bulst.  330;  Moor,  776;  Noy.  14  ;  Godb.  146,  S.  C. ; 

SheUey'scase,  1  Hep.  96,  A. ;  Bac.  Abr.  2  Ro.  Abr^  89,  Joint-tenants,  F.  pi.  5. 
Joint-tenants,  I.  3 ;  2  Prest.  Abstr.  64.  (0  Grote  v.  Lowcroft,  cited  in  Har- 

(/)  Harbin  v.  Loby,  Noy.  157 ;  Wat-  bin  v.  Barton,  Moor,  395 ;   Cro.  Eliz. 

kirn,  by  Morley  &  Coote,  160.  287  ;  Poph.  4,  S.  C. 

{g)  i  Prest.  Abstr.  64 ;  3  Salk.  204. 
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wife,  and  of  such  third  person,  the  husband  and  wife  demised  their 
moiety  for  twenty-one  years,  and  the  wife  having  died,  it  was  de- 
cided(7  ),  that  although  the  lease  might  have  been  avoided  by  the  wife, 
if  she  had  survived  her  husband,  yet  it  could  not  be  avoided  by  the 
surviving  joint-tenant,  and  was  binding  on  him* 

One  joint-tenant  having  demised  for  sixty  years,  if  either  he  or  his 
companion  should  so  long  live,  the  other  joint-tenant  surrendered  to 
the  lord,  and  took  back  a  new  estate;  the  demising(ft)  joint-tenant 
having  afterwards  died,  it  was  adjudged  that  the  lease  was  at  an  end, 
as  the  joint  estate  was  severed  by  the  surrender,  and  that  any  severance 
of  the  joint-tenancy,  during  the  joint  lives,  would  have  the  same 
effect. 

11.  A  lease  being  made  to  Edward  Poole  and  Henry  Poole  for 
their  lives,  and  the  life  of  the  survivor,  and  afterwards  to  the  executon 
and  administrators  of  the  survivor  for  forty-one  years,  to  be  accounted 
from  his  death,  Edward  and  Henry,  the  joint-tenants,  granted  the 
premises  to  a  third(/)  person  for  their  lives,  and  for  the  term  of  forty-one 
years,  to  be  reckoned  from  the  survivor's  decease ;  and  it  was  decided, 
that  the  grant  by  the  joint-tenants  for  the  term  of  forty-one  years  was 
void,  because  it  was  made  whilst  the  term  was  in  contingency,  and  be- 
fore it  could  be  known  which  of  the  joint-tenants  was  the  survivor, 
and  that  the  administratrix  of  the  survivor  of  the  joint^tenants  was  en- 
titled to  recover. 

12.  Where  an  estate  is  limited  to  two  persons,  not  being  husband 
and  wife,  for  their  lives,  or,  which  is  the  same  thing,  for  their  lives  and 
the  life  of  the  survivor,  it  is  contended  that  such  joint-tenants  take  during 
their  joint  lives  a  mere  contingency,  or  possibility  of  survivorship,  and 
consequently,  that  a  conveyance(m)  by  both  to  the  same  grantee  and 
his  heirs,  would  only  pass  one  moiety  for  the  life  of  one  joint-tenant, 
and  the  other  moiety  for  the  life  of  the  surviving  joint-tenant,  because 
the  chance  or  possibility  of  survivorship  is  said  not  to  be  grantable  at 
common  law  ;  but  it  seems  much  more  reasonable  to  consider  the  right 
of  survivorship  between  joint-tenants  as  a  portion  of  the  quantity  of 
estate  contained  in  the  original  limitation,  and  not  as  partaking  of  the 


(j)  Smallman  v.  Agburrow,  Cro.  Jac. 
417;  3  Bulstr.  272;  1  Ro.  Rep.  401- 
441;  Bridg.  42;  2  Ro.  Abr.  89,  F., 
pi.  6. 

(A)  Daniel  v,  Waddington,  Cro.  Jac. 
377 ;  3  Bulst.  130 ;  1  Ro.  Rep.  309,  S. 
C. ;  Gale  t?.  Gale,  2  Cox,  136. 

CO  Poole  V,  Haskey.  Bridg.  by  Bann. 
364;    Co.  Litt.   46,  B. ;    Poph.  5;  but 


see  4  &  5  Will.  IV.  c.  92,  s.  22,  Irish ; 
the  corresponding  English  Act,  3  &  4 
Will.  IV.  c.  74,  does  not  contain  any  si- 
milar provision. 

{m)  Doe  dem.  Dormer  v.  Wilson,  4 
B.  &  Aid.  303-309 ;  Watkins,  by  Morley 
&  Coote,  163  ;  Butler's  note  78  to  Co. 
Litt.  191,  A. 
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Datiire(ii)  of  a  contingent  remainder,  and  that  such  grantee  shall 
have  both  moieties  during  the  life  of  the  surviving  joint-tenant. 
Tlie  conveyances  by  which  trustees,  holding  as  joint-tenants,  are 
made  to  pass  their  estates,  clearly  shew  the  opinion  of  the  legal  profes- 
sion, that  they  are  competent  to  transfer  their  entire  interest  for  their 
joint  lives  and  for  the  life  of  the  survivor. 

A  lease  for  years  by  a  joint-tenant  for  life  causes  neither  severance 
nor  suspen8ion(o)  of  the  joint  estate,  and  passes  only  a  moiety  of  the 
interest,  though  it  should  purport  to  include  the  whole,  and  though 
the  lessor  should  ultimately  become  seised  of  the  entire  by  survivor- 
ship; and  if  a  lease  of  the  whole  property  purport  to  be  made  by  both 
joint-tenants,  and  is,  in  fact,  only  executed  by  one  of  them,  it  is  valid 
and  binding  only  for  the  moiety  of  the  party  by  whom  it  is  executed. 

If  two  joint-tenants  demise  for  years,  reserving  rent  to  one  of  them, 
it  shall  enure(/>)  to  both  in  respect  of  the  joint  reversion ;  and,  in  like 
manner,  a  surrender  by  the  lessee  to  one{q)  of  them,  takes  effect  for 
the  joint  benefit  of  the  lessors. 

Leases  are  seldom  granted  by  joint-tenants  having  a  beneficial  in- 
terest in  the  property,  though  occasionally  made  by  persons  jointly 
interested  as  trustees,  or  in  a  fiduciary  character. 

13.  A  surviving  joint-tenant  is  not  bound  by  a  mere  rent-charge 
gnnted(r)  by  his  companion  out  of  the  land,  nor  will  a  judgement 
against  him  bind  the  survivor,  unless  a  writ  of  elegit  were  sued  out 
during  the  life-time(«)  of  the  deceased  joint-tenant,  because  the  estate 
accruing  by  survivorship  is  treated  as  a  new  acquisition,  and  the  sur- 
vivor as  holding  the  land  from  the  grantor,  and  not  by  his  companion ; 
but  if  the  joint-tenant  creating  the  charge  alien  his  share,  then  such 
charge  will  be  available  against  his  assignee ;  and  if  a  joint-tenant  ac- 
knowledge a  judgement,  and  acquire  the  whole  estate  by  survivorship, 
the  judgement  may  be  made  a  lien  on  the  entire  estate. 

14.  Where  two  or  more  persons  purchase  lands,  and  advance  the 
price  in  equal  proportions,  and  take  a  conveyance(^)  to  them  and  their 
heirs  as  joint-tenants,  the  presumed  intention  of  the  parties  is,  that 
they  meant  to  effect  a  joint  purchase  with  the  chance  of  survivorship, 

(m)  Doe  dem.  Dormer  v.  Wilson,  4  (r)  2  Prest.   Abstr.  58*65 ;    Litt.  s. 

B.  &  A1<L  31 1  ;  Sngden  Ai^.  286 ;  Co.  Litt.  184,  B. ;  2  Ro.  Abr.  88, 

(v)  2  Prest.  Abstr.  63 ;   Watkins,  by  F.  pi.  1  &  2 ;  Ld.  Abergavenny*s  case, 

Morlej  k  Coote,  160.  6  Rep.  79,  B. ;  Bac.  Abr.  Joint-tenants, 

(p)  Co.  Litt.  183,  A.  L  5. 

(7)  Co.  Litt.  214,  A.,  192,  A. ;  Hargr.  (*)  2  Ro.  Abr.  88,  F.  pi.  2 ;  2  Prest. 

note  62,  to  Co.  Litt.  183,  A. ;    Year  Abstr.  58-65 ;  Ld.  Abergavenny*8  case. 

Book,  5  Edw.  IV.  fol.  4,  pi.  7  ;    Bro.  6  Rep.  79,  B. 

Abr.  SurreDder,  pi.  54.  (0  Aveling  0.  Knipe,  19  Vesey,  44  L 
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but  if  the  proportions  of  the  purchase  money  are  unequa](tf),  and  this 
appears(v)  by  the  deed  itself,  the  purchasers  will  be  considered  in  nature 
of  partners,  and  the  survivor  will  in  equity  be  deemed  a  trustee  for  the 
others  in  proportion  to  the  sums  advanced  by  them  respectively ;  and 
if  two  or  more  persons  make  a  joint  purchase,  and  one  of  them  lays  out 
a  considerable  sum  of  money  in  repairs  or  improvements,  and  dies,  this 
expenditure  shall  be  a  lien  on  the  land,  and  a  trust  for  the  representa- 
tive of  the  party  who  advanced  it. 

15.  In  all  cases  of  a  joint  undertaking  or  partnership,  either  in 
trade  or  in  any  other (t^)  mercantile  dealing,  the  parties  are  considered 
as  tenants  in  common,  or  the  survivor  will  in  equity  be  a  trustee  for 
the  representative  of  the  deceased  partner.  Two  persons  having  taken 
a  building  lease(x),  expended  money  in  erecting  houses,  and  they  were 
held  to  be  partners,  and  the  survivor  was  decreed  to  be  a  trustee  for 
the  representative  of  the  deceased  partner. 

So  two  persons,  having  taken  the  lease  of  a  farm  jointly,  upon  the 
death  of  one  of  them  the  survivor  offered  to  divide  the  farming  stock 
with  the  representatives  of  the  deceased  lessee,  but  insisted  on  retaining 
the  benefit  of  the  lease  by  survivorship  :  Lord  Thurlow(y),  however, 
held,  that  the  lease  being  accessory  to  the  trade  in  which  the  parties 
had  embarked,  there  could  be  no  survivorship,  and  that  the  law  with 
reference  to  the  farming  stock  would  be  the  same  in  respect  of  the 
lease,  provided  the  lease  were  taken  with  the  same  object  for  which 
the  stock  was  provided ;  and  it  is  now  settled,  that  every  interest(2:)  in 
land,  solely  acquired  for  or  employed  in  carrying  on  a  trade,  becomes 
an  incident  to  that  trade. 

The  residue  of  real  and  personal  estates  being  devised  by  a  testator 
to  his  two  sons  as  joint-tenants,  they  carried  on  the  business  of  fsinners 
upon  the  devised  lands  for  upwards  of  twenty  years  after  their  father's 
death,  and  kept  the  proceeds  in  a  common  stock,  out  of  which  they 
purchased  other  estates  in  one  of  their  names,  but  never  accounted 
with  each  other  in  respect  of  the  profits,  and  after  the  decease  of  one  of 
the  brothers,  it  was  decided(a),  that  there  was  nothing  in  the  circum- 
stances of  the  case  to  warrant  an  inference  of  the  severance  of  the  joint- 


(ti)  Lake  v.  Gibson,  1  Eq.  Ca.  Abr. 
291 ;  Lake  v.  Cradock,  3  P.  Wms.  158, 
S.  C. ;  3  Sugden*8  Vendors,  246 ;  Rig- 
den  r.  VaUier,  2  Vez.  Sen.  258. 

(v)  Lake  v.  Gibson,  1  Eq.  Ca.  Abr. 
291,  pi.  3. 

(w)  Ibid. 

(a:)  Lyster  v.  Dolland,  1  Vcsey,  Jun. 
435 ;  3  Bro.  Ch.  Ca.  477,  S.  C. ;  Fors- 


ter  ».  Hale,  5  Vesey,  308. 

(y)  Elliott  V.  Brown,  3  Swanst.  489, 
note ;  Alder  v.  Fouracre,  3  Swa.  489. 

{z)  Elliott  V.  BrowQ,  cited  in  the  note 
to  9  Vesey,  596  i  but  see  Jeffries  v.  Small, 
1  Vern.  217. 

(a)  Morris  ».  Barrett,  3  Younge  k 
Jerv.  385 ;  an4  see  Randall  r.  Randall, 
7  Simons,  271. 
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estate,  and  that  the  surviving  brother  was  entitled  to  the  whole  of  the 
deviied  property,  but  that  the  brothers  were  to  be  considered  as  tenants 
in  common  of  the  after-purchased  estates. 

Lord  Thurlow  held,  that  freehold  property,  although  bought  for 
the  purpose  of  carrying  on  trade  and  used  for  that  purpose,  should  pass 
according  to  its  real  nature  to  the  heir(6),  and  not  as  personalty  to  the 
executor ;  but  Lord  Eldon  was  of  opinion,  that  all  property,  as  well 
freehold  as  personal,  which  was  involved  in  a  trading  concern,  ought 
to  be  deemed  partnership  property,  and  should  (c)  maintain  the  charac- 
ter of  personal  estate  between  real  and  personal  representatives,  and 
should  be  treated  between  joint-tenants  as  partnership  property  without 
any  benefit  of  survivorship. 

16.  Two  joint  purchasers  of  a  lease  for  years,  having  assigned  their 
shares  to  a  trustee  without  consideration,  and  without  any  express  in- 
tention to  sever  the  joint-tenancy,  it  was  ruled(fif ),  upon  the  decease  of 
one  of  the  joint-tenants,  that  the  trust  estate  should  go  to  the  survivor 
in  the  same  manner  as  the  legal  estate  would  have  done,  and  that  the 
creditors  of  the  deceased  joint-tenant  were  not  entitled  to  any  relief. 

17.  Tenancy  in  common  arises  where  two  or  more  persons  have  an 
tmdinded  possession  of  lands  or  tenements  in  fee,  for  lives  or  for  years, 
by  several  titles ;  tenants  in  common  have  several  estates  in  their  re- 
spective shares,  and  one  of  them  may  hold  his  part  in  fee,  and  the  other 
in  tail,  or  for  life,  and  one  of  them  may  take  by  descent,  and  the  other 
by  purchase,  or  by  devise,  and  they  may  have  either  equal  or  unequal 
shares. 

No  right  of  survivorship  exists  between  tenants  in  common,  and  the 
estate  of  each,  according  to  the  nature  of  his  interest  in  the  property, 
whether  freehold  or  chattel,  if  not  otherwise  disposed  of  by  the  owner, 
will  descend  to  his  heirs,  or  devolve  upon  his  personal  representatives. 
For  the  purpose  of  creating  a  tenancy  in  common,  an  undivided 
moiety  or  portion  of  the  land  should  be  expressly  limited  to  one  person, 
and  the  residue  of  the  land  should  be  limited  in  undivided  shares  to  the 
other  persons  intended  to  hold  in  common,  or  the  conveyance  or  lease 
should  contain  an  express  declaration,  that  the  grantees  or  lessees  were 
to  hold  as  tenants  in  common,  and  not  as  joint-tenants. 

(h)  Thornton  v,  Dixon,  3  Bro.  Ch.  k  K.  649 ;  Broom  v.  Broom,  3  Mylne  & 

Ca.  200 ;    Bell   p.  Phyn,  7  Vez.  453 ;  K.  443 ;   Bliffh  v.  Brent,  2  Yowige  & 

Balmain  v.  Shore,  9  Vesey,  500.  Coll.  268;    Houghton  o.  Houghton,  11 

(c)  Selkrig  v.  Davies,  2  Dow's  Pari.  Simons,  491. 

C&.  242 ;   Crawshaw   v.  Maule,  1  Swa.  (d)  Rex   v.  Williams,  Bunh.  342 ;  3 

50^-521 ;  Lyster  v.  Dolland,  1  Yesej,  Sugd.  Vendors,  248 ;  and  Appendix,  61, 

Jun.435  ;Fereday  v.  Wightwick,  1  Russ.  No.  24. 
&  M.  45,  Phillips  V.  Phillips,  1  Mybe 
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A  lease  granted  by  two  tenants  in  common,  operates  as  a  distinct 
and  separate  lease  by  each  of  them  for  his  own  undivided  share ;  and 
though  the  rent  be  reserved(e)  to  them  and  their  heirs,  they  will  take 
it  as  tenants  in  common  in  respect  of  their  several  reversions.  Tenants 
in  common  may  transfer  their  respective  shares  by  the  usual  modes  of 
conveyance  to  third  persons,  or  to  their  companions,  and  may  demise 
their  undivided  shares  respectively  for  such  terms  as  their  interests 
will  warrant. 

18.  Tenancy  by  entireties  is  created  by  a  conveyance,  lease,  or 
devise  to  two  persons,  being  at  the  time  when  the  limitation  takes 
effect,  husband(y}  and  wife,  and  may  be  made  in  fee,  in  tail,  for  life, 
or  for  years ;  but  a  grant  to  a  man  and  woman,  who  afterwards  inter- 
marry, will  not  constitute  them  tenants  by  entireties,  for  being  joint- 
tenants  prior  to  their  marriage,  they  will  continue  to  hold  the  estate  in 
the  same  manner  afterwards,  and  the  husband  alone  may  sever  the 
joint-estate  by  the  alienation  of  his  moiety. 

19.  The  consequence  of  a  tenancy  by  entireties  is,  that  a  convey- 
ance by  the  husband  alone  of  a  Jre€hold(g)  estate  will  not  bind  the 
wife  surviving,  because  each  of  them  has  the  whole  estate  in  the  pre- 
mises, and  on  the  decease  of  either  the  whole  belongs  to  the  survivor, 
and  neither  of  them  alone  has  power  to  prejudice  the  other's  right. 
Under  a  tenancy  by  entireties,  there  is  in^c^nosurvivorship,  because 
each  tenant  has  the  whole(A)  during  coverture  as  completely  as  it  is  in 
the  survivor  after  the  coverture  has  ceased.  In  order,  therefore,  to 
transfer  a  freehold  estate  held  by  entireties,  the  wife  must  join  in  a 
deed(f )  in  nature  of  a  fine ;  but  if  husband  and  wife  hold  a  term  for 
years  as  tenants  by  entireties,  the  husband(y)  is  competent  to  assign 
the  term  so  as  to  bind  his  wife  surviving. 

However,  Mb,  feme  covert  be  seised  of  lands  of  inheritance,  or  pur 
outer  vtV,  which  belonged  to  her  beforeik)  marriage,  or  came  to  her 
alone  (and  not  to  her  and  her  husband)  ajier(j)  marriage,  the  husband 
becomes  seised  of  such  estates  in  her  right  during  the  coverture,  and  in 
case  she  survive,  the  ownership  of  the  property  will  belong  to  her  in 
the  same  manner  as  if  she  never  had  been  married ;  if  the  husband 
survive  his  wife,  her  estates  of  inheritance  will  descend(in)  to  her  heirs, 


(e)  Co.  Litt  197,  A. 

(/)  Co.  Litt  187,  B. ;  2  Prest  Abst. 
39. 

(£■)  Doe  dem.  Freestone  v.  Parratt,  5 
T.  R.  652 ;  Back  v.  Andrew,  2  Vern. 
120;  Green  dem.  Crew  v.  King,  2  W. 
Bla.  1211 ;  Hawkins  v,  De  Bitterly.  Co. 
Litt.  187,  A. ;  and  see  Co.  Litt.  326,  A. 


(A)  Watkins,  by  Morley  &  Coote,  170; 
Greneley's  case,  8  Rep.  71,  B. 

(i)  4  &  5  Will.  IV.  c.  92,  s.  75,  Irish; 
3  &  4  Will.  IV.  c.  74.  s.  84,  English. 

0')  2  Prest.  Abst.  43. 

iji)  Bac.  Abr.  Baron  and  Feme,  C.  1. 

(0  Bac.  Abr.  Baron  and  Feme,  D. 

(jn)  9  Jarman's  Conv.  4. 
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to  the  exclnsioii  of  her  husband,  unless  he  becomes  entitled  for  his  life 
as  tenant  by  the  curtesy,  and  an  estate,  pur  auter  vie^  if  limited  to 
her  heirs,  will  devolve  on  them,  or  if  limited  to  her  personal  represen- 
tatives, will  belong  to  her  husband  on  his  administering  to  her  effects. 
Daring  the  coverture,  the  husband  is  only  entitled  to  the  yearly  income 
of  the  real  property  of  which  he  is  seised  in  right  of  his  wife. 

20.  If  a  grant  be  made  to  husband  and  wife  along  with  another 
person  jointly,  the  husband  and  wife  take(n)  one  moiety,  and  such 
third  person  takes  the  other  moiety  as  joint-tenants ;  but  unless  the 
third  person  outlive  both  husband  and  wife,  he  cannot  gain  the  whole 
by  survivorship :  if  such  third  person  die  in  the  life-time  of  the  husband 
and  wife,  and  the  joint  estate  has  not  been  severed,  the  whole  shall 
vest  in  them ;  and  if  either  husband  or  wife  be  then  dead,  the  survivor 
of  them  will  be  entitled  to  the  whole  estate.  The  husband  and  wife 
hold  their  moiety  as  tenants  by  entireties,  and  if  the  property  be  free- 
hold, the  husband  and  the  third  person  cannot  make  any  valid  lease 
which  shall  bind  the  wife  surviving,  unless  she  join  in  it,  and  confirm 
it  by  an  acknowledgment  in  nature  of  a  fine. 

21.  A  husband  acquires  a  qualified  right  in  leases  for  years  of  which 
his  wife  is  possessed,  or  in  which  she  has  a  vested  interest  during  the 
marriage,  and  he  has  an  absolute(o)  right  to  dispose  of  such  chattels 
real  without  her  concurrence  by  any  complete  act  for  that  purpose, 
taking  effect  in  his  life-time,  or  they  may  be  forfeitedQ?)  by  the  hus- 
band, or  taken  in  execution(9)  for  his  debts,  or  on  his  bankruptcy(r) 
shall  by  operation  of  law  pass  to  his  assignees.  In  equity  a  similar 
right  is  allowed  to  the  husband  of  disposing(«)  of  the  trust  of  a  term  for 
years,  or  other  equitable  interest  in  lands  for  years,  belonging  to  his 
wife. 

22.  If  the  husband  survive  his  wife,  her  terms  for  years,  whether 
legal  or  equitable,  become  his  absolute  property  by  virtue  of  his  mari- 
tal right(^),  without  administering  to  her  effects,  and  not  as  her  perso- 
nal representative ;  and  consequently,  though  he  is  answerable  during 
the  coverture  for  the  debts  of  his  wife  incurred  before  marriage,  yet 
after  her  decease  he  will  have  a  right  by  survivorship  to  any  chattel 

(»)  Co.  Litt  187,  A. ;  2  Prest.  AbstP.  Ro.  Abr.  344,  pi.  3. 

40, 41 ;  Skinner,  182.  (r)  Mitford  r.  Mitford,  9  Veaey,  87- 

(o)  Roper's   Husband  and  Wife,  hj  98. 

Jacob,  173;  9  Jarman*8  Cony.  10;  Mit-  (*)   Sir    Edward    Turner's    case,    1 

ford  V,  Mitford,  9  Vesey,  98.  Vern.  7. 

(p)  1  Ro.  Abr.  344,  pi.  2 ;  Wildman  (0  Co.  Litt.  46,  A.,  351,  A. ;  1  Ro. 

t  Wildman,  9  Vesey,  177-  Abr.  345,  pi.  8;  Wrotesley  v,  Adams, 

(o)  Miles  v.  Williams,  1  P.  Wros.258;  Plowd.  192,  B. ;  Doe  dem.  Roberts  r. 

Wildman  v.  Wildman,  9  Vesey,  177 ;  1  Polgrean,  1  H.  Bla.  535. 
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real  which  vested  in  her,  and  he  will  not  be  liable  in  respect{u)  thereof 
for  his  wife's  ante-nuptial  debts.  If  the  husband  die  without  having 
obtained  administration  of  the  effects  of  his  deceased  wife,  the  chattels 
real  in  which  she  had  a  vested  interest(t7)  pass  to  the  personal  repre- 
sentative of  the  husband,  and  not  to  the  administrator  of  the  wife. 
If,  however,  the  wife  be  the  survivor,  and  the  property  be  not  al- 
tered, or  disposed  of  by  the  husband,  she  will  be  entitled,  to  the  ex- 
clusion of  the  husband's  executors  or  administrators. 

23.  In  like  manner,  upon  the  marriage  of  a  woman  entitled  to  a 
possible  or  contingent  estate(2^),  in  a  term  for  years,  the  interest  may 
be  aliened  by  her  husband,  in  case  it  would  immediately  vest  in  the 
wife  up>on  the  determination  of  the  particular  estate,  or  the  happening 
of  the  contingency.  One  William  Hannam  bequeathed  a  term  for 
years,  to  which  he  was  entitled  in  certain  houses,  to  trustees,  upon 
trust  for  his  son  Thomas  for  life,  and  after  the  death  of  Thomas,  for 
such  children  as  his  son  should  leave  at  his  decease :  Thomas  had, 
amongst  other  children,  a  daughter,  who  in  her  father's  life-time  married 
one  Donne,  and  she  and  her  husband,  in  the  life-time  of  her  father, 
assigned  her  contingent  interest  in  the  term  for  years  to  a  purchaser 
for  valuable  consideration ;  the  husband  died,  leaving  the  fether-him 
surviving,  and  the  fiftther  having  afterwards  died,  the  wife(:i;)  filed  her 
bill,  claiming  the  term  on  the  'ground  that  the  assignment  to  the  pur- 
chaser was  void  ;  but  it  was  decided,  that  the  wife's  contingent  legal 
interest  in  a  term  for  years  might  be  sold  by  the  husband,  and  that 
there  was  no  difference  in  equity  between  the  legal  interests  in,  and  the 
trusts  of  a  term. 

The  principles  which  are  applicable  to  contingent  and  reversionary 
interests  in  the  trusts  of  a  term  for  years,  do  not  govern  reversionary 
interests  in  chos€s{y)  in  action,  or  personal  chattels  belonging  to  the 
wife,  which  cannot  be  disposed  of  by  the  husband,  unless  reduced  into 
possession  in  his  life-time. 

24.  If  a  reversionary  interest  in  a  term  for  years,  the  property  of 
the  wife  cannot  possibly  fall  into  possession  during  the  husband's  life, 
as  if  it  were  a  reversion(z)  expectant  upon  the  husband's  decease,  then 

(tf)  Ld.  Thomond  v.  Ld.  Suffolk,  1  360;  and  see  1  Ro.  Abr.  343;  Btron 

P.  Wms.  461 ;  9  Jarm.  Conv.  13.  and  Feme,  F.  pi.  5. 

(v)  Doe  dem,  Roberts  v.  Polgrean,  1  (y)  Hornsby  v,  Lee,  2  Madd.  Rep.  16; 

H.  Bla.  535.  Pur  dew  v,  Jackson,  1  Russ.  1 ;  Honner 

(w)  Butler's  note,  304,  to  Co.  Litt.  v.  Morton,  3  Russ.  65 ;  Watson  v.  Den- 

351,  A;    Theobalds   t7.  Duffoy,  9  Mod.  nis,  3  Russ.  90;    Stiffe   v.  £?eritt,  L 

102 ;  Grey  v.  Kentish,  1  Atk.  280.  Mylne  &  Cr.  37-41. 

(2;)  Donne  r.  Hart,  2  Russ.    &  M.  (z)  Dalbiac  o.  Dalbiac,  16  Vesey,  122; 
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the  husband's  release  or  assignment  would  be  invalid  at  law,  and  equity 
will  not  assist  in  giving  it  effect. 

Where  lands  were  devised  to  husband  and  wife  for  their  lives,  with 
remainder  to  the  survivor  of  them  for  a  term  of  years,  and  the  husband 
died  after  having  granted  away  the  reversionary  term :  upon  a  question, 
whether  the  wife  or  the  grantee  should  have  the  term,  it  was  ad- 
jadged(a)  in  favour  of  the  wife,  because  there  was  nothing  in  the  one 
or  the  other  to  grant  until  there  was  a  survivor ;  and  it  would  have 
been  the  same  if  the  wife  had  died  after  the  making  of  the  grant,  and 
the  husband  had  survived,  for  he  should  have  the  term  against  his  own 
grant 

If  a  term  for  years  be  devised  to  J.  S.  for  his  life,  with  remainder 
to  a  married  woman  for  her  life,  her  husband  may  release  this  possibi- 
lity(i) ;  and  if  J.  S.  survive  the  husband,  so  that  the  remainder  do  not 
eome  into  esse  until  after  the  husband's  death,  yet  the  wife  shall  be 
barred,  because  it  is  a  possibility  which  might  have  happened  in  the 
hosband's  life-time. 

25.  A  husband  possessed  of  a  term  for  years  in  right  of  his  wife, 
nay  anderlet(c)  or  make  any  other  partial  disposition  of  the  premises 
which  shall  be  binding  upon  the  wife  surviving ;  and  if  the  rent  be 
reserved  by  such  underlease  to  the  husband,  his  executors,  and  admi- 
nistrators, and  the  wife  survive,  the  rent  will  belong  to  the  personal 
representatives  of  the  husband  during  the  continuance  of  the  underlease, 
but  the  reversion  expectant  on  the  underlease  will  be  the  property  of 
the  sorriving  wife ;  if  a  man  be  possessed  of  a  term  for  forty  years(^ 
in  right  of  his  wife,  and  make  a  lease  for  twenty  years,  reserving  rent, 
and  die,  the  wife  shall  have  the  residue  of  the  term  of  forty  years,  but 
the  executors  of  the  husband  shall  have  the  rent  reserved  by  the  under- 
lease, because  the  rent  was  not  incident  to  the  reversion,  the  wife  not 
being  a  party  to  the  underlease ;  however,  if  husband  and  wife  join  in 
the  underlease,  then  the  rent,  being  incident(e)  to  the  reversion,  will 
belong  to  the  wife  surviving. 

An  agreement  entered  into  by  a  husband  to  grant  a  lease  of  premises 
of  which  he  is  possessed  in  right  of  his  wife,  will  bind  the  wife  after 

G«e  r.  Acton,  Salk.  325 ;    Com.   67 ;  (c)  Co.  Litt.  46,  B. ;  1  Prest.  Abstr. 

12  Mod.  288-294,  S.  C. ;  but  see  Hoven-  344 ;  Bac.  Abr.  Baron  and  Feme,  C.  2 ; 

to's  note,  7,  to  Pybas  v.  Smith,  1  Ve-  Drew  o.  Bayly,  2  Lev.  100 ;  Blaxton  u. 

My,  Jmi.189.  Heath,  Poph.  145;  Anon.  4  Leon.  185, 

(a)  Cited  in  Popham,  5,  in  the  case  of  case  285. 

Grpte  e.  Locroft;    Poole  v.  Haskey,  {d)  Co.  Litt.  46,  B. ;  4  Leon,  185, 

Bridg.  by  Bann.  364.  case  285 ;  Druce  o.  Dennison,  6  Vesey, 

{h)  Gage  V.  Acton,  Freem.  K.  B.  389-394. 

Bep.  512^15.  (0  1  Prest.  Abstr.  345. 
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his  decease.  A  husband  being  possessed  of  a  term  for  years  in  right 
of  his  \vife,  made  an  underlease  for  ten  years,  and,  having  borrowed 
money  from  the  underlessee,  covenanted(y^  to  grant  him  another  lease 
to  commence  at  the  expiration  of  the  then  subsisting  term,  and  to  con- 
tinue during  the  time  he  had  any  right,  but  died  before  making  such 
lease ;  and  it  was  decreed  that  the  covenant  was  a  good  disposition  of 
the  term  in  equity,  because  the  husband  had  power  to  dispose  of  it, 
and  the  covenant  was  such  a  lien  as  bound  the  right  in  whose  hands 
soever  it  went. 

So  if  the  husband  enter  into  a  binding  contract  for  the  sale  of  a 
term  for  years,  of  which  he  is  possessed  in  right  of  his  wife,  and  die 
before  the  agreement  is  specifically  performed,  the  wife  will  be  obliged 
to  carry(^)  it  into  execution,  though  the  purchase  money,  if  unpaid, 
will  go  to  the  personal  representatives  of  the  husband. 

26.  If  the  husband  grant  his  wife's  term  of  years  in  mortgage,  and  the 
equity  of  redemption(A)  be  reserved  to  him  and  his  wife,  or  if  they  join 
in  the  mortgage,  the  equity  of  redemption  will  belong  to  them;  but  if 
the  mortgage  be  granted  by  the  husband,  and  the  equity  of  redemption 
be  reserved  to  him  exclusively,  then,  as  it  seems,  the  wife  will  be  ex- 
cluded. 

If  the  husband  pay  off  a  mortgage  debt  affecting  a  chattel  bterest, 
the  property  of  the  wife,  and  take(t)  an  assignment  of  the  legal  estate 
in  the  mortgaged  premises  to  himself  and  his  executors,  the  wife's  right 
of  survivorship  will  not  be  defeated  by  such  an  alteration  of  the  pro- 
perty, but  the  personal  representatives  of  the  husband  will  be  entitled 
to  stand  as  incumbrancers  on  the  estate  in  the  place  of  the  mortgagee. 

27.  If  the  husband  die  in  his  wife's  life-time,  without  having  made 
an  absolute  disposition  of  her  chattels  real,  any  testamentary(j)  dispo- 
sition by  him  will  be  ineffectual  to  deprive  her  of  her  right  of  survivor- 
ship, as  the  will  cannot  take  effect  until  after  the  husband's  death,  and 
the  law  vests  the  term  in  the  wife  immediately  upon  his  decease. 

(/)  Steed  V.  Cr^h,  9  Mod.  43;  2  note. 

Eq.  Ca.  Abr.  37,  pi.  3 ;  Druce  v.  Deni-  (h)  1  Prest.  Abstr.  345. 

son,  6  Vcsey,  394.  {«)   Pitt  v.  Pitt,  Turn.  &  Rum.  180. 

(g)  9  Jarman's  Conv.  13 ;   Bates  v.  (J)  Ibid. 
Dandy,  2  Atk.  207 ;  I  Russ.  33,  in  the 
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28.  Where  a  person  vho  has  a  limited  leasing  power,  and  has  also 
the  whole  legal  estate,  makes  a  lease  not  warranted  by  the  power,  it 
will  be  supported  at  law  by  the  estate  of  the  lessor;  but  if  the  absolute 
legal  interest  be  in  trust  for  the  benefit  of  another,  and  a  limited  leasing 
power  be  given  to  the  trustee,  then  a  lease,  not  warranted  by  the 
power,  though  good  at  law  in  respect  of  the  legal  estate(a)  vested  in 
the  trustee,  will  be  bad  in  equity  as  a  breach  of  trust ;  and  where  trus- 
tees depart  from  the  rule  of  conduct  prescribed  to  them,  neither  they, 
nor  those  who  claim  under  them,  with  notice,  though  no  positive  injury 
has  been  suffered,  can  sustain  an  interest  so  derived :  under  a  will  de- 
vising certain  leasehold  interests  to  trustees,  their  heirs,  &c.,  upon 
trust  to  pay  the  rents(6)  thereof,  and  renew  the  leases  as  occasion 
should  require,  with  power  to  demise  for  any  term,  at  the  best  rent  and 
without  fine ;  the  trustees  made  leases  of  the  trust  estate,  and  took 
fines,  which  they  applied  for  the  purpose  of  obtaining  renewals  of  the 
leases,  as  there  was  no  other  fund  applicable  for  that  purpose,  and  by 
such  means  the  interests  were  preserved :  the  leases  not  being  war- 
ranted by  the  power,  it  was  contended  they  might  be  supported  under 
the  absolute  estate  vested  in  the  trustees ;  but  in  a  suit  by  a  remainder- 

(a)  Bowes  v.  E.  L.  Waterworks  Co.,  (5)  Bowes  v.  E.  L.  Waterworks  Co., 

SMadd.  383;  Doedem.  Hayes  o.  Sturges,      Jacob,  324,  on  Appeal ;  and  see  Attor- 
7  Taunt  217.  uey-General  v.  Griffith,  3  Vesey,  580. 
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man  under  the  will  against  the  lessees^  impeaching  the  leases,  they  were 
declared  void,  because  the  power  inserted  in  the  will  was  to  be  taken 
as  evidence  what  leases  were  to  be  made. 

Real  estate  being  devised  to  trustees  and  their  heirs,  upon  trust  out 
of  the  yearly  rents  to  pay  two  annuities,  and  subject  thereto,  to  permit 
W.  H.  NayloT  to  receive  the  Tents(c)  during  his  life,  with  remainders 
over,  and  power  was  given  to  the  trustees,  with  the  consent  of  the 
tenant  for  life,  to  sell  any  part  of  the  estate  for  certain  specified  pur- 
poses :  the  trustees,  in  a  few  weeks  after  the  testator's  death,  demised 
the  premises  for  a  term  of  ten  years  without  fraud  or  collusion,  and 
upon  a  bill  impeaching  the  lease,  it  was  contended,  that  the  duty  of 
the  trustees  was  merely  to  let  from  year  to  year,  but  the  Master  of  the 
Rolls  held  the  lease  to  be  valid. 

29.  Mortgagees  having  the  legal  estate  in  the  mortgaged  premises, 
are  competent  to  grant  leases,  which  are  valid  at  law,  but  will  be  sub- 
ject to  the  mortgagor's  right  to  redeem  in  equity.  A  mortgagee  having 
demised  a  dwelling-house  for  five  years(d),  with  a  covenant  that  the 
lessee  might,  after  the  expiration  of  the  term,  hold  for  four  years 
longer,  if  he  thought  fit,  and  the  original  term  for  five  years  having 
expired,  the  mortgagee  refused  to  reeonvey  unless  the  covenant  were 
specifically  performed :  upon  a  bill  for  redemption.  Lord  Macclesfield 
(reversing  a  decree  at  the  Roils)  held,  that  the  mortgagee  could  not 
make  a  lease  for  years  of  a  house  in  mortgage,  to  bind  the  mortgagor, 
unless  to  avoid  an  apparent  loss,  and  merely  in  case  of  necessity. 

If  a  mortgagee  be  suffered  to  continue  in  possession  a  great  length 
of  time,  without  any  probability  of  redemption,  an  occupation  lease 
made  by  him  in  the  fair  exercise  of  ownership  may  be  sustained.  In 
the  year  1774  certain  lands  were  granted  in  mortgage  to  Lord  Rivers- 
dale,  who  entered  into  possession,  and  for  fifty  years  dealt  with  tbe 
estate  as  his  own  property ;  in  1 786  Lord  Riversdale  made  a  lease  of 
the  premises  to  one  Greene  for  lives  renewable  for  ever,  at  a  rent  of 
ninety  pounds,  which  was  admitted  to  be  an  undervalue;  and  in  1796 
Greene  made  an  underlease  to  the  defendant  Pope  for  three  lives,  at  a 
yearly  rent  of  £180,  being  then  a  fair  value :  the  plaintiff.  Bent  Ball, 
in  a  contested  suit  with  Lord  Riversdale  and  the  representatives  of 
Greene,  upon  admissions(6)  contained  in  deeds  of  the  Riversdale  fa- 
mily, that  the  lands  were  only  held  in  mortgage,  obtained  a  decree  for 

(c)  Naylor  v.  Amitt,  1  Russ.  &  M.  (e)  Ball  v.  Pope,  in  Chan.,  lOth  May, 

fiOl.  1820,  MSS. ;  and  see  the  Attornej-Ge- 

(flO  Hxmgerford  v.  Clay,  8  Mod.  1 ;  2  neral  v.  Griffith,  13  Vesey,  580;  Pen- 

£q.  Ca.  Abr.  610.  dred  o.  Griffith,  I  Bro.  Pari.  CaaeiB,  314. 
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redemption  discharged  of  Greene's  lease,  and  after  paying  the  mortgage 
debt  and  costs,  exhibited  his  bill  against  the  undertenant  Pope,  im- 
peaching his  lease,  but  Lord  Manners  was  of  opinion  that  the  under- 
lease was  a  bond  fide  exercise  of  ownership,  being  made  at  a  fair  rent 
and  for  a  reasonable  term,  according  to  the  custom  of  the  country,  and 
held  that  it  should  not  be  disturbed,  and  dismissed  the  bill. 

30.  A  mortgagor  has  no  legal  estate;  and  though  he  be  suffered  to 
remain  in  possession,  he  has  no  authority  to  grant  leases,  unless  a 
leasing  power  be  reserved  to  him  by  the  mortgage  deed ;  and  if  he 
demise  without  such  power,  or  without  the  concurrence  of  the  mort- 
gagee, such  lease  is  absolutely  void(/),  and  may  be  defeated  by  the 
mortgagee  without  notice  to  quit  or  demand  of  possession ;  but  a  lease 
granted  by  the  mortgagor  is  binding  on  himself  and  on  the  assignee  of 
his  equity  of  redemption(^)  by  estoppel,  after  reconveyance  of  the 
mortgage ;  if,  however,  instead  of  turning  such  lessee  out  of  posses- 
rion,  the  mortgagee  recognize  and  adopt  him  as  tenant  by  receiving 
from  him  the  rent(A)  reserved  by  his  lease,  such  recognition  will  con* 
stitute  the  lessee  of  the  mortgagor  a  yearly  tenant  of  the  mortgagee. 

By  a  mortgage  deed  it  was  covenanted  that  the  mortgaged  pre^ 
mises  then  were  and  during  such  time  as  the  mortgage  debt  re- 
mained unpaid,  should  be  set  to  good  and  solvent  tenants  at  yearly^ 
rents,  amounting  at  least  to  £1200 :  the  mortgagor  having  continued 
in  possession,  by  indenture  demised  part  of  the  premises  for  three  lives, 
with  covenant  of  renewal  for  ever,  and  the  mortgagee  exhibited  his 
bill  in  equity  for  foreclosure  and  sale  of  the  mortgaged  premises ;  a 
receiver  was  appointed,  to  whom  the  lessee(i)  paid  his  rent,  which  was 
occasionally  applied  by  orders  of  the  Court  in  discharge  of  the  interest 
doe  on  the  mortgage  debt ;  the  lands  were  sold  under  the  decree  in 
the  cause,  and  the  mortgagee  having  purchased,  it  was  ruled  in  an 
ejectment  brought  by  the  purchaser  for  recovery  of  the  possession^ 
that  the  lessee  could  not  be  considered  either  as  a  yearly  tenant,  or  as 
a  tenant  at  will,  and  that  neither  notice  to  quit  nor  demand  of  posses- 
sion could  be  required. 

31.  If  a  lease  be  granted  by  a  mortgagor  in  possession  after  the 
execution  of  the  mortgage,  the  mortgagee  may  create  a  holding  from 
year  to  year  according  to  the  terms  of  the  lease,  and  upon  this  princi-^ 

(/)  Thmider  dent.  Weaver  v.  Bel-  (A)  Doe  dem,  Hughes  v.  Bucknall,  B 
cher,  3  East,  449;  Keech  d^m.  Warne  v.  Can*.  &  P.  566 ;  and  see  Evans  o.  El- 
Hall,  1  Dong.  21 ;  Evans  v.  Elliott,  1  P.  liott,  1  P.  &  Dav.  256 ;  9  A<L  &  EIL 
&  Dav.  256 ;  9  Ad.  &  Ell.  342,  S.  C.  342,  S.  C. 

{g)  O'Melaghland  v.  Hood,  1  Ro.  Abr.  (0  Lessee  Hobson  v.  Doanellan,  IL. 

874,  pL  10;  March,  64,  pi.  99.  B.,  16th  Jime>  1823,  MSS. 
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pie  it  was  deci(led(  j),  that  notice  by  assignees  of  a  mortgagee  requiring 
a  tenant  in  possession,  under  a  lease  from  a  mortgagor,  to  pay  them 
the  rent  then  due  and  thereafter  to  become  due  in  respect  of  the  pr&- 
mises  comprised  in  the  mortgage,  was  an  implied  consent,  that  such 
tenant  should  hold  the  premises  at  least  for  one  year. 

The  relative  rights  of  tenants  in  the  occupation  of  mortgaged  pre- 
mises are  very  clearly  illustrated  by  the  decision  of  a  case  in  which  it 
appeared(A)  that  one  Morton,  being  seised  in  fee  of  premises,  granted 
them  in  the  year  1821  to  Woodhead  in  mortgage ;  Morton  having 
continued  in  possession  executed  in  1829  a  second  mortgage  of  the 
same  premises  to  one  Higginbotham ;  between  the  years  1821  and 
1829  Morton  demised  part  of  the  premises  to  Barton  from  year  to 
year,  and  the  second  mortgagee,  Higginbotham,  after  1829  received 
rent  from  Barton,  and  he  demised  the  rest  of  the  mortg^ed  premises 
to  a  person  under  whom  one  Warburton  was  in  possession :  in  the  year 
1835  both  Barton  and  Warburton  paid  their  rents  to  the  first  mortga- 
gee, Woodhead,  in  pursuance  of  notice  served  on  them  by  him  for  that 
purpose;  Higginbotham  then  gave  both  tenants  notice  to  quit,  and 
having  obtained  a  verdict  in  ejectment,  a  new  trial  was  granted,  and 
Lord  Denman,  in  pronouncing  the  judgement  of  the  Court,  observed, 
<^  it  was  a  well  established  rule,  that  a  tenant  could  not  deny  that  the 
person  by  whom  he  was  let  into  possession  had  title  at  that  time,  bat 
he  might  shew  that  such  title  was  determined :  with  respect  to  the 
title  of  a  person  to  whom  the  tenant  had  paid  rent,  but  by  whom  he 
was  not  let  into  possession,  the  tenant  was  not  concluded  by  such  pay- 
ment of  rent,  if  he  could  shew  that  it  was  paid  under  a  mistake : 
Warburton  was  therefore  precluded  from  denying  that  Higginbotham 
ever  had  a  title,  and  must  shew  that  such  title  as  he  had  was  deter- 
mined ;  Barton  was  precluded  from  denying  that  Morton  had  a  title, 
but  he  was  at  liberty  to  deny  that  Higginbotham  ever  had  any  deriva- 
tive title  from  Morton,  unless  the  payment  of  rent  concluded  him ;  and 
that  the  Court  were  of  opinion  he  was  not  so  concluded,  because  he 
being  tenant  to  Morton,  and  having  notice  of  a  subsequent  mortgage 
by  Morton  to  Higginbotham,  had  no  right  to  question  it,  nor  until  he 
received  notice  from  Woodhead  in  1836  of  the  prior  mortgage,  had  he 
any  reason  to  doubt  that  the  legal  estate  had  passed  to  Higginbotham: 
he  might  truly  be  said  to  have  paid  the  rent  under  a  mistake;  and  then 

(J)  Brown  v.  Storey,  1  Maxin.  &  Gr.  ton,   11  Ad.  &  £11.  307 ;  3  P.  &  Dav. 

117  ;  Doe  dem.  Hughes  v.  Bucknall,  8  194 ;  Doe  denu  Garrod  v.  OUej,  12  Ad. 

Carr.  &  P.  566.  &  £11.  481 ;  4  P.  &  Dav.  27d. 

(A)  Doe  dem,  Higginbotham  v.  Bar- 
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he  might  shew,  not  that  Morton  had  not  a  title,  by  which  he,  Barton, 
would  be  estopped  as  agamst  Morton  himself,  but  that  Morton's  title 
was  not  such  a  one  as  would  enable  him  to  pass  a  l^al  estate  to  Hig- 
ginbotham :  as  to  Warburton,  he  was  bound  to  admit  that  Higginbo- 
tham  had  a  title  when  he,  Warburton,  was  let  into  possession ;  but  if 
the  notice  from  Woodhead  to  the  tenants  to  pay  rent  to  him  deter- 
mined Higginbotham's  title,  doubtless  the  evidence  ought  to  have  been 
received.  The  tenant,  tjierefore,  may  be  said  to  satisfy  the  rule  when 
he  admits  that,  at  the  time  when  he  was  let  into  possession,  the  person 
who  so  let  him  in  was  mortgagor  in  possession,  not  treated  as  a  tres- 
passer, and  so  had  title  to  confer  on  him,  the  tenant,  the  legal  posses- 
sioD,  and  yet  he  may  go  on  to  shew  that  subsequently  he  has  bee^ 
treated  as  a  trespasser,  whereby  his  (the  mortgagor's)  title  and  the  te- 
nant's rightful  possession  under  him  have  been  determined. 

The  mortgagor  and  mortgagee  should  both  join  in  any  lease  of  the 
mortgaged  premises,  which  is  intended  to  be  effectual,  and  the  rent 
should  be  reserved  to,  and  the  covenants  made  with  the  mortgagee. 
Much  inconvenience  may  be  obviated  by  reserving  in  the  mortgage 
deed(/)  a  limited  leasing  power  to  the  mortgagor  while  he  continues  in 
possession,  as  mortgagees  are  often  unwilling  to  interfere  in  the  ma» 
nagement  of  the  property,  and  they  cannot  derive  any  benefit  from 
covenants  entered  into  by  the  lessee  with  the  mortgagor  alone. 

32.  If  mortgagor  and  mortgagee  join  in  executing  a  bondJide{m) 
lease  or  conveyance  of  the  mortgaged  premises,  or  if  the  mortgagor 
grant  a  lease  in  pursuance  of  a  power(n)  for  that  purpose  in  the  deed 
of  mortgage,  such  lease  or  conveyance  will  be  valid  against  judgements 
omfessed  by  the  mortgagor  subsequently  to  the  grant  in  mortgage. 

33.  Any  lease  made  by  a  mortgagor  to  a  mortgagee  of  the  mort- 
gaged premises  is  viewed  by  Courts  of  Equity(o)  with  great  jealousy, 
and,  in  &ct,  any  deviations  from  the  ordinary  mode  of  dealing  between 
parties  so  circumstanced  excite  suspicions  of  an  unfair  advantage  hav- 
ing been  gained  by  the  mortgagee,  which  may  induce  the  interference 
of  equity  in  £Eivour  of  the  mortgagor,  and  especially  if  the  lease  be 
granted  for  a  long  term. 

Lord  Redesdale  has  laid  down(/7),  that  although  a  mortgagee  may 
without  imputation  contract  for  the  purchase,  or  release  of  the  equity 

(0  5  Jarman's  Conv.  84.  Ca.   16,  24,  26;    Gabbins  v.  Creed,  2 

(m)  Barrett  v.  Meyrick,  2  Jonea,  1 93.  Sch.  &  Lef.  214 ;  Webb  v.  Rorke,  2  Sch. 

(»)  Skeeleav.Shearly,  8  Simons,  153;  &  Lef.  661;  Birchell  v.  M'Dermoty  in. 

see  Stat.  3  &  4  Vict.  c.  105,  s.  19,  Irbh;  Chan.,  14th  May,  1802,  MSS. 

1  42  Vict.  c.  110,  8.  11,  English.  (/»)  Hickes  t?.  Cooke,  4  Dow'a  ParL 

(o)  ffickea  v.  Cooke,  4  Dow's  Pari.  Ca.  16-28. 
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of  redemption,  yet  that  no  agreement  between  mortgagor  and  mortga- 
gee for  a  beneficial  interest  out  of  the  mortgaged  premises,  such  as  a 
lease  where  the  mortgage  continues,  ought  to  stand,  if  impeached 
within  a  reasonable  time,  in  consequence  of  the  great  advantage  which 
the  mortgagee  has  over  the  other  party  in  such  a  transaction.  A  lease  for 
999  years  being  made  by  a  mortgagor(f )  to  mortgagee  of  part  of  the 
mortgaged  premises,  the  Court  held,  that  the  inequality  of  the  situa- 
tion of  the  parties  at  the  time  of  making  the  lease,  aiForded  suflSdent 
evidence,  that  the  dealing  was  derived  from  the  existence  of  the  mort- 
gage, and  decreed  that  the  lease  was  an  advantage  gained  by  the 
mortgagee  beyond  the  interest  of  the  principal  money  advanced  by 
him,  and  ought  not  to  be  permitted  to  stand. 

If  a  person  about  to  lend  money(r)  stipulate  for  the  possession  of 
lands  in  discharge  of  the  debt,  and  to  account  at  an  undervalue,  he  will 
be  answerable  for  the  full  value  of  the  premises ;  but  if  a  mortgagor 
agree  that  the  mortgagee  shall  enter  into  possession  of  lands  not  before 
letf  and  account  for  their  value  at  an  indisputably  &ir  and  stipulated 
rent  in  discharge  of  the  debt.  Lord  Manners(«)  considered  that  such  a 
contract  would  neither  be  contrary  to  public  policy,  nor  work  any  pri- 
vate injury. 

A  tenant  holding  under  a  lease,  of  which  only  an  old  life  was  in 
existence,  procured  a  new  lease  from  his  landlord  for  an  increased  term, 
and  on  the  same  day  the  lessor  conveyed  the  demised  premises  in  mort- 
gage to  a  trustee  for  the  tenant,  and  the  consideration  money  was 
afterwards  from  time  to  time  paid  in  various  sums ;  a  bill  being  filed 
for  foreclosure  and  sale,  the  lessor  by  a  cross-bill  prayed  liberty  to 
redeem  the  mortgage,  and  that  the  lease  should  be  set  aside,  and  Lord 
Redesdale(^)  declared  the  lease  fraudulent  and  void,  and  ordered  it  to 
be  brought  in  and  cancelled,  and  also  allowed  the  lessor  to  redeem 
upon  payment  of  the  money  actually  advanced,  ¥nth  interest  fit>m 
the  times  of  the  respective  advances,  and  also  on  payment  of  any 
money  expended  by  the  lessee  in  lasting  and  substantial  improvements. 
However,  if  no  unfair  advantage(tt)  be  taken,  and  an  adequate  rent 
be  reserved,  and  the  duration  of  the  lease  do  not  exceed  reasonable 
bounds,  a  lease  granted  to  a  mortgagee  cannot  be  successfully  im- 
peached. 

(a)  Webb  v.  Rorke,  2  Sch.  k  Lef.  661 ;  (0  Bircbell  v.  M'Dermott,  and  the 

Gubbins  v.  Creed,  2  Sch.  &  Lef.  214.  contrair,  in   Chan.,   14th   May,   1802, 

(r)  Morony  v.  O'Dea,  1   Ball.  &  B.  MSS.  from  the  Registrar's  book. 

109-113.  (tt)  Hickes  v,  Cooke,  4  Dow's  Pari 

(«)  Morony  r.  0*Dea,  1  B.  &  Beatty,  Ca.  24,  by  Ld.  Eldon;  5  Jarman's  Conr. 

117.  84. 
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34.  Execators  have  an  absolute  power  to  dispose  of  leaseholds  for 
yean,  dther  legal  or  equitable(t;),  vested  in  them  in  their  representa- 
tire  capacity,  and  are  competent  to  make  a  valid  sale  or  assignment  of 
the  tenn(ir),  though  specifically  bequeathed ;  and  if  the  testator  were 
indebted  at  the  time  of  his  death,  the  devisee  of  the  interest  has  no 
remedy  against  the  purchaser,  and  can  only  resort  to  the  executors,  if 
they  have  been  guilty  of  any  breach  of  trust  in  the  administration  of 
tbe  assets. 

Such  a  sale  cannot  be  impeached  solely  on  the  ground  that  the 
porchaser  had  notice  of  the  will  or  specific  bequest,  for  if  a  party(rr) 
dealing  with  an  executor  pay  his  money  for  the  purchase  of  the  inte- 
rest, so  that  it  may  be  applied  for  the  purposes  of  the  will,  he  is  not 
answerable  for  its  due  application ;  but  if  the  purchase  money  be  paid 
for  the  private  purposes  of  the  executor,  a  purchaser,  with  notice  of 
the  fraud,  will  be  implicated  in  the  breach  of  trust,  and  in  equity  will 
be  decreed  a  trustee  for  the  persons  beneficially  interested  under  the 
testator's  will,  if  a  suit  for  that  purpose  be  instituted(y)  in  reasonable 
time. 

If  an  executor  sell  the  testator's  term  of  years  at  an  undervalue(2r), 
or  to  a  person  with  notice  there  were  no  debts,  or  that  all  the  debts 
had  heea  discharged,  or  if  there  be  any  fraud(a),  express  or  implied, 
between  the  executor  and  the  purchaser,  the  sale  cannot  be  supported; 
in  fiict,  any  disposition  by  an  executor  of  a  lease  for  years,  vested  in 
him  in  that  character,  by  way  of  security  for  or  in  payment  of  his 
own(&)  debts,  where  the  purchaser  either  has  notice,  or  without  gross 
Def(ligence  might  have  acquired  information  on  the  subject,  will  beset 
aside  as  firaudulent. 

35.  The  executors  of  an  individual  are  considered  merely  as  one 
person  representing  the  testator,  and  the  acts  of  any  one(c)  executor, 
relating  to  the  possession,  surrender,  assignment,  or  sale  of  the  testap- 
toi^s  chattels,  are  deemed  to  be  the  acts  of  all  the  executors,  because 


(v)  NngeDt  V.  Giffiird,  1  Atk.  463 
West,  494. 

(v)  Ewer  o.  Corbet,  2  P.Wms.  148 
Aiidrew  v.  Wrigley,  4  Brown's  Cha.  Ca. 
125 ;  Bonner  v.  Ridgard,  1  Cox,  143 ; 
Tijlor  V.  Hawkins,  8  Ves.  209;  CuU 
bidse  V.  Boatwrigfat,  1  Rnss.  549;  Whale 
e.  Booth,  4  T.  R.  625»  in  the  note ; 
4  Doqg.  36,  S.  C. ;  Langley  o.  Lord  Ox- 
ford, 1  Ambl.  17;  2  Ambl.  795,  S.  C. 

(x)  Reaoe  v.  Robarts,  4  Madd.  358. 

(jr)  Bonney  o.  Ridgard,  1  Cox,  149; 


Andrew  o.  Wrigley,  4  6ro.Cha.Ca.  125; 
M*Leod  V,  Drummond,  17  Vesey,  152 ; 
14  Ves.  353;  Hickes  v.  Cooke,  4  Dow's 
Pari.  Ca.  26. 
(z)  Ewer  v.  Corbet,  2  P.Wms.  148. 

(a)  Bonney  v.  Ridgard,  1  Cox,  143 ; 
Nugent  V.  Giffard,  1  Atk.  463 ;  West, 
494,  S.  C. 

(b)  Cubbidge  o.  Boatwright,  1  Russ. 
549. 

(c)  Bac.  Abr.  Leases,  I. ;  Nation  v. 
Tozer,  4  Tyrw.  562,  by  Parke,  Baron. 
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each  of  them  has  a  joint  and  entire  authority  over  the  whole  of  the 
testator's  personal  estate.  Hence,  if  a  testator  die  possessed  of  a  lease 
for  years,  having  appointed  two  or  more  executors,  and  one  of  them 
gT3xit{d)  all  that  belongs  to  him  in  the  term  to  a  purchaser,  the  whole 
estate  in  the  term  passes,  each  executor  having  an  entire  authority  and 
control  over  the  testator's  chattels  real:  and  though  two  or  more 
executors  prove  the  testator's  will,  any  one  of  them  may  make  a  valid 
assignment(6),  surrender,  or  underlease(/)  of  any  leasehold  for  years, 
of  which  the  testator  died  possessed,  without  the  concurrence(^)  of  his 
co-executor.  Where  all  the  executors  are  made  parties  to  a  deed(A), 
puporting  to  pass  a  chattel  interest,  it  will  be  binding  on  all,  if  exe- 
cuted by  any  one  of  them,  though  not  by  others. 

36.  The  interest  of  an  executor  is  derived,  not  from  the  pro- 
bate(t),  but  from  the  testator,  and  the  executor,  before  probate,  may 
assign,  or  underlet,  any  chattel  real  belonging  to  the  testator  at  the 
time  of  his  death ;  and  although  the  executor  die  without  proving  the 
will,  an  assignment  or  underlease  made  by  him  shall  bind,  for  acts 
legally  done{j)  by  an  executor  cannot  be  avoided,  because  he  omitted 
to  obtain  probate,  provided  the  will  shall  be  ultimately  proved. 

Where  a  testator,  who  was  possessed  of  a  lease  for  years,  demised 
the  premises  for  a  shorter  period,  retaining  a  reversion,  it  was(A)  de- 
cided, that  the  reversion  vested  in  the  executor  immediately  on  the  tes- 
tator's decease,  and  then  became  assets  in  his  hands  for  its  value.  If 
a  lease  be  made  to  a  person  for  his  life,  with  remainder  to  his  executors 
for  twenty-one  years,  the  chattel  vests  in  the  lessee(/)  himself,  as  well 
as  if  it  had  been  limited  to  him  and  his  executors. 

A  remainder  in  a  term  of  years,  though  never  vested  in  the  testa- 
tor in  possession,  shall  go  to  his  executor.  Where  a  lease  for  years  is 
bequeathed  to  J.  S.  for  life,  and  after  his  decease(m)  to  B.,  who  dies 


(rf)  1  Dyer,  23,  B.,  pi.  146 ;  Pannel 
V.  Fenn,  Cro.  Eliz.  347 ;  Moore,  350,  S. 
C. ;  1  Ro.  Abr.  924, 0.,  pi.  1 ;  Simpson 
V.  Gutteridge,  1  Madd.  Rep.  617- 

(e)  1  Dyer,  23,  B.,  pi.  146 ;  Pannel  v. 
Fenn,  I  Ro.  Abr.  924,  O.,  pi.  1. 

(/)  Doe  dem,  Hayes   v.  Sturges,  7 

Taunt.  217. 

(g)  Simpson  v.  Gntteridge,  1  Madd. 
Rep.  616. 

(A)  Simpson  v,  Gutteridge,  1  Madd. 
Rep.  616;  2  Prest.  Abstr.  22. 

(t)  Jacomb  t;.  Harwood,  2  Vez.  Sen. 
265 ;  Hudson  v.  Hudson,  West,  155 ;  1 


Atk.  461;  Comber's  case,  I  P.Wnu. 
766;  Rex  v.  Stone,  6  T.  R.  296,  by 
Lawrence,  J. ;  3  Dyer,  367>  A.,  pi.  39; 
3  Prest.  Abstr.  146. 

(J)  Brazier  t;.  Hudson,  8  Simons,  67; 
1  Williams's  Exec.  173;  Wankford  v. 
Wankford,  1  Salk.  309. 

(A)  Prattle  t;.  King,   Thos.  Jones, 
169.  170. 

(0  Co.  Litt.54,  B. ;  Sparke  v.  Sparke, 
Cro.  Eliz.  666;  Owen,  125,  S.  C. ; 
Gravenor  t;.  Parker,  Anders.  19;  Moore, 
480  ;  and  see  1  Williams's  Exec.  481. 

(m)  1  Williams  on  Executors,  480; 


EXECUTORS.  107 

before  the  tenant  for  life,  although  the  residue  never  vested  in  B.  in 
poflsesdon,  yet  it  will  devolve  on  his  executor :  and  in  like  manner 
eontiDgent  and  executory  interests,  as  well  as  possibilities,  in  chattels 
real,  accompanied  by  an  intere6t(n),  are  transmissible  to  the  personal 
representatives  of  an  individual  dying  before  the  contingency,  on 
which  they  depend,  takes  effect. 

37.  The  estate  of  a  testator  in  leaseholds  for  years  vests  in  his  ex- 
ecutor in  interest,  from  the  moment  of  the  testator^s  decease,  but  not 
in  po9session(o)  until  the  executor  enters ;  and  consequently  where 
personal  representatives  do  not  enter  into  possession,  they  are  only 
chargeable  in  their  representative  capacity(/7),  to  the  extent  of  the  as- 
sets which  have  come  to  their  hands ;  and  if  an  executor  be  charged 
generally  as  assignee  of  a  lease  for  years,  in  an  action  for  breach  of 
covenant  by  non-payment  of  rent,  he  may  discharge  himself  from 
penonal  liability,  by  pleading  that  he  is  no  otherwise  assignee,  than 
by  being  exeeutor(9),  and  that  he  has  never  entered  or  taken  possession 
of  the  demised  premises ;  or  he  may  discharge  himself  from  all  liability 
as  executor,  by  alleging  that  the  term  is  of  no  value,  and  that  he  has 
administered  all  the  assets  which  came  to  his  hands;  but  if,  instead  of 
relieving  himself  by  pleading,  he  takes  issue  upon  the  question,  whe- 
ther he  is  assignee  or  not,  and  it  be  proved  that  he  is  executor,  and 
takes  the  term  in  his  representative  capacity,  such  evidence  establishes 
the  fiict,  that  the  term  vests  in  him  by  assignment,  and  renders  him 
perBonally  answerable.  However,  the  act  of  one  executor,  in  taking 
possession  of  a  chattel  real  belonging  to  the  testator,  does  not  render 
a  co-executor,  who  has  not  entered(r),  answerable  to  the  landlord  in 
an  action  for  use  and  occupation,  as  a  joint  occupier  of  the  premises. 

38.  Each  executor  having  a  complete  control  over  the  testator's 
chattels,  it  follows  that  a  surviving  executor  continues  to  have  the 
same  dominion  after  the  decease  of  his'co-executor ;  and  the  executor 
of  a  sole,  or  surviving(«)  executor,  is  the  representative  of  the  original 
testator,  and  has  the  same  authority  as  the  original  executor;  and 
though  the  testator's  will  be  proved  in  the  Prerogative  Court,  the 

Wentw.  189 ;  Lampet*s  case,  10  Rep.  46 ;  Rose.  1 72. 

Mannings  case,  3  Rep.  95 ;  3   Prest.  (a)  Wollaston  v,  Hakewill«  3  Mann. 

Abftr.  152.  &  Gr.  297 ;  3  Scott,  593 ;  Green  v.  Ld. 

(r)  Feame,  554 ;  Purefoy  v.  Rogers,  Listowell,  2  Irish  Law  Rep.  384. 
3  Saand.  388,  C.  note  9.  (r)  Nation  v.  Tozer,  4  Tyrw.  561 ;  1 

(o)  Wentw.  228.  Cro.  M.  &  R.  172,  S.  C. 

(»)  Howse  v.; Webster,   Yelv.  103;         («)  2  Bla.  Comm.  506;  Barr  v.  Car- 

Helier  v.  Casebert,  1  Lev.  127 ;  Nation  ter,  2  Cox,  429. 
c.Toxe?,  4  Tyrw.  561;  1  Cro.  M.  & 
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chain  of  representation  is  continued  by  probate  of  the  will  of  a  sur- 
viving executor  out  of  a  dioce8an(^)  court.  However,  the  executor  of 
a  creditor,  who  is  plaintiff  in  a  creditor's  cause  in  Equity,  must  pro- 
cure a  Prerogative  probate(ti)  before  the  usual  decree  for  an  account 
will  be  pronoueced,  and  the  Accountant- General(t;)  cannot  pay  money 
to  the  creditor  of  a  deceased  creditor,  without  a  Prerogative  probate. 

On  the  death  of  a  sole  or  surviving  executor  intestate,  an  admi- 
nistration (u;),  de  bonis  non^  must  be  obtained  to  the  original  testator, 
and  where  there  are  several  executors,  and  one  alone  proves  the  will, 
and  the  rest  renounce,  yet  if  a  renouncing  creditor  be  the  survivor, 
the  representat]on(fl;)  will  not  be  transmitted  to  the  executors  of  the 
person  who  proved  the  will,  but  administration,  de  bonis  non,  of  the 
effects  of  the  original  testator,  must  be  obtained. 

If,  however,  there  be  two  or  more  executors,  and  one  of  them 
alone  proves  the  will,  a  suit  in  Equity  relating  to  the  testator's  assets 
may(y)  be  prosecuted  by,  or  against  the  executor  who  proved,  without 
making  his  co-executors  parties,  although  they  have  not  renounced. 
Where  an  executor  who  has  acted  under  a  will  dies  before  probate, 
his  executor  cannot(2r)  prove  the  will  of  the  original  testator,  but  let- 
ters of  administration  must  be  procured,  with  the  will  of  the  original 
testator  annexed. 

39.  The  title  of  administrators  is  derived  wholly  from  the  Ecclesi- 
astical Court,  and  the  property  of  the  intestate  only(a)  vests  in  them 
from  the  time  of  granting  letters  of  administration ;  but  such  grant  of 
administration  has  the  effect  of  vesting  chattels  real  in  the  administra- 
tor, so  as  to  enable  him  to  maintain  actions  in  respect  of  such  property 
for  all  matters(ft)  affecting  it  subsequently  to  the  intestate's  death, 
and  to  render  him  liable  to  account  for  the  rents  and  profits  during  the 
same  period.  The  authority  of  one  of  several  administrators  rests  on 
the  same(c)  foundation  as  the  authority  of  one  of  several  executors, 
and  consequently,  upon  the  decease  of  an  administrator,  the  right  will 
survive  to  the  remaining({f)  administrator. 


(Q  Fowler  v,  Richards,  5  Russ.  39 ; 
but  doubted  by  Sir  L.  Shadwell,  in  Jer- 
negan  o.  Baxter,  5  Simonn,  568;  and  see 
1  Williams  on  Executors,  191. 

(tt)  Youngo  Elworthy,  I  M7.&K.2I5. 

(v)  Thomas  p.  Davies,  12  Yes.  417; 
Young  V.  Elworthy,  1  My.  &  K.  215. 

(to)  2  Bla.  Ck)mm.  506. 

(x)  Arnold  v.  Blencowe,  1  Cox,  426. 

(y)  Davies  v.  Williams,  1  Simons,  5; 
Cramer  v.  Morton,  2  MoUoy,  108. 

(z)  Isted  V.  Stanley,  3  Dyer,  372,  A. ; 


Hayton  v.  Wolfe,  Cro.  Jac  614 ;  Day  ». 
Chatfield,  1  Vem.  200;  3  Prest.  Abstr. 
146 ;  1  Willms.  Exec.  146. 

(a)  WooUey  v.  Clarke,  5  B.  &  Aid. 
744;  1  D.  &  Ry.  409 ;  Bacon  v.  Simp- 
son, 3  Mees.  &  W.  78-dl. 

(b)  The  King  v.  Inhabitants  of  Hors- 
ley,  8  East,  410. 

(c)  Williams  r.  Fenn,  West's  Rep. 
159,  note ;  Hudson  v,  Hudson,  West's 
Rep.  155;  1  Atk.  416. 

(<0  Hudson  V.  Hudson,  Forr.  127* 
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A  demise  io  an  ejectment  may  be  laid  in  the  name  of  an  executor, 
on  a  day  prior  to  his  obtaining  probate,  or  in  the  name(6)  of  an  admi- 
nistrator prior  to  the  grant  of  letters  of  administration.  So  an  executor 
may  distrain  for  rent  due(/}  to  his  testator,  before  probate,  though  he 
cannot  avow,  in  consequence  of  the  necessity  of  his  making  profert  of 
the  letters  testamentary ;  but  where  the  reversion  of  a  term  for  years 
deFolves  on  an  executor,  he  may  ayow(^)  before  probate,  for  rent 
which  accrued  due  after  the  testator's  death. 

After  obtaining  administration,  the  administrator  may  maintain(A) 
trespass  or  trover  for  a  wrong  done  to  the  intestate's  property,  before 
the  letters  of  administration  were  granted,  for  otherwise  an  injury 
might  be  committed  in  the  intermediate  period,  without  remedy.  So 
an  administrator  may  sue  for  goods  of  the  intestate,  whidi  were  sold 
and  delivered  by  an  agent(f),  after  the  death  of  the  intestate,  and  prior 
to  the  grant  of  administration ;  and  the  administrator  may  ratify 
the  acts  of  the  agent  in  such  sale,  though  ignorant  of  his  name. 
However,  an  administrator  cannot(j)  support  a  distress  for  rent 
made  by  him  in  his  representative  capacity,  before  the  grant  of 
administration. 

An  executor  may  commence  an  action  before  proving  the  will,  and 
it  is  sufficient  if  he  has  probate  at  the  time  of  declaring ;  but  letters(it) 
of  administration  must  be  issued  before  an  administrator  can  institute 
an  action,  as  his  title  to  sue  commences  with  the  grant  of  admi- 
nistration. 

After  obtaining  letters  of  administration,  a  person  may  recover  back 
possession  of  a(/)  chattel  real,  which  he  surrendered  to  the  landlord  be- 
fore administration  was  granted,  because  a  rightful  administrator  cannot 
be  bound  by  an  act  done  by  him,  whilst  merely  an  executor  *^  de  son 
tortr 

40.  If  a  chattel  real  be  limited  to  a  person,  and  the  heirs  of  his 
body,  the  absolute(m)  interest  in  the  term  vests  in  the  grantee,  and 


(«)  Roe  denu  Bendall  v.  Sommersett, 
S  W.  BU.  692 ;  Lessee  Patten  o.  Patten, 
Ale.  &  Nap.  493. 

(/)  Whitehead  v.  Taylor,  10  Ad.  & 
EH  210;  2  P.  &  Dav.  367. 

ig)  Wankford  o.  Wankford,  1  Salk. 
307 ;  1  Wilkna.  on  Exec.  31 1. 

(A)  Tharpe  o.  Stallwood,  7  Jurist 
492,  C.  B. :  Long  v.  Hebb,  Style,  341 ; 
Year-Book,  36  Hen.  VL  fo.  7.  pi.  4; 
18  Hen.  VI.  fo.  22,  pi.  7 ;  2  Ro.  Abr. 
554,  Trespass,  T.  pi.  2 ;  Bro.  Abr.  Re- 
l«tWD,  pL  34  &  46;  Middleton*8  case,  5 


Rep.  28,  A. ;  Locksmith  v.  Cresswell,  2 
Ro.  Abr.  399,  Relation,  A.  pi.  1. 

(t)  Foster  v.  Bates,  7  Jurist.  1093, 
Exch. 

(J)  Keane  v.  Dee,  Ale.  &  Nap.  496, 
note ;  1  Willms.  on  Exec.  493. 

(k)  Martin  v.  Fuller,  Comb.  371  ; 
Wooldridge  v»  Bishop,  7  B.  &  Cress. 
406;  2  Mann.  &  Ry.  431,  note. 

(t)  Doe  dem.  Hornby  ».  Glenn,  1  Ad. 
&  Ell.  49 ;  3  Nev.  &  M.  837,  S.  C. ; 
Bacon  o.  Simpson,  3  Mees.  &  W.  78. 

(m)  Leventhorpe  v.  Ashbie,  1  Ro.  Abr. 
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will  be  transmissible  to  his  personal  representatives,  if  not  otherwise 
disposed  of  by  him. 

A  testator  having  devised  his  real  estates  to  J.  S.  for  life,  with  re- 
mainder to  trustees,  to  preserve  contingent  remainders,  with  remainder 
to  the  heirs  of  the  body  of  J.  S.,  by  a  codidl  after  reciting  the  subse- 
quent purchase  of  a  leasehold  interest  for  years,  bequeathed  the  same 
to  trustees  for  such  estate,  and  in  such  manner  and  form  as  his  real  es< 
tates  had  been  given  by  his  will,  it  was  determined(n),  that  as  J.  S. 
took  an  estate-tail  in  the  real  estates,  he  was  entitled  to  the  absolute 
interest  in  the  leasehold  bequeathed  by  the  codicil. 

41 .  An  underlease  of  a  testator's  term  for  years,  made  by  an  exe- 
cutor bondfide^  is  effectual  at  law,  and  the  rent  reserved  will  be  assets 
in  the  eitecutor's  hands.  In  Equity  there  are  many  circumstances 
which  will  justify  an  executor  in  making(o)  such  an  underlease,  instead 
of  selling  the  premises ;  but  as  such  an  act  is  not  reg^arly  within  the 
province  of  an  executor,  it  is  incumbent  on  persons  accepting  an  un- 
derlease from  executors,  to  show  that  the  act  was  for  the  benefit  of  the 
persons  beneficially  interested  in  the  property. 

A  lease  by  an  administratrix  was  set  aside  in  Equity,  where  the 
next  of  kin  of  the  intestate(p)  required  that  the  interest  should  be  sold, 
and  the  undertenant  had  notice  of  the  demand. 

Where  a  church-lease  vested  in  an  adndnistratrix,  who  granted  an 
underlease  of  the  premises,  and  covenanted  to  renew  from  time  to  time, 
to  the  under-tenant,  under  a  penalty  of  seventy  pounds,  as  often  as  the 
head-lease  should  be  renewed,  both(9)  Lord  Eldon  and  Lord  Redesdale 
held  the  covenant  for  renewal  to  be  so  unreasonable  and  improvident, 
that  unless  combined  with  the  option  of  paying  the  penalty,  it  could 
not  be  supported  against  the  interest  of  the  children  of  the  intestate,  or 
even  against  the  administratrix  herself,  and  the  decree  was  affirmed,  by 
which  a  bill,  seeking  specific  performance  of  the  covenant  for  renewal, 
was  dismissed. 

A  chattel  interest  in  a  dwelling-house  being  devised  to  trustees 
upon  trust  absolutely  to  sell,  and  the  trustees,  who  had  also  been  ap- 
pointed executors,  and  obtained  probsite,  having  unsuccessfully  endea- 
voured to  sell  the  prendses,  they,  in(r)  their  capacity  of  executors, 

611,  L.  pi.  1;    Purefoj  v,  Rogers,  2  (p)  Drohan  r.  Drohan,  1  Ball&B. 

Saund.  388,  K.  note  9;  Donn  v,  Penny^  185;    Keating  o.  Keating,  Rep.  temp. 

1  Meriv.  20.  Sugd.  133. 

(n)  Brouncker    v.  Bagot,   1    Meriv.  (jq)  Magrane  v.  Archbold,   I   Dow's 

27 1 .  Pari.  Ca,  107 ;  and  see  Hackett  p.  M'Na- 

(o)  Keating  v.  Keating,  Rep.  temp,  mara.  Rep.  temp.  Plunket,  283. 

Sugden,  133-136.  (r)  Evans  v.  Jackson,  8  Simons,  217; 
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agreed  to  make  an  anderlease  of  the  concerns  at  an  improved  rent ; 
the  intended  tenant  refused  to  perform  the  contract,  alleging  that  a 
valid  lease  could  not  be  granted,  as  the  estate  had  been  only  devised  in 
tmst  for  sale,  and  upon  a  bill  by  the  trustees  and  executors  for  specific 
execution  of  the  agreement,  the  Vice-Chancellor  held  that  an  express 
direction  for  sale  was  primdfade  inconsistent  with  the  grant  of  an  un- 
derlease, and,  though  circumstances  might  warrant  executors  in  de- 
parting from  the  words  of  the  trust,  yet  the  question  could  not  be  en- 
tertained in  the  absence  of  the  cestuique  trusts,  and  the  bill  was 
dismissed. 

If  a  term  for  years  be  specifically  bequeathed,  it  will,  in  the  first 
instance,  vest  in  the  executor,  to  be  applied  in  payment  of  the  testa^ 
tor's  debts,  and  without(«)  his  assent  the  legatee  has  no  right  to  enter 
into  possession.  It  is  clear  that  a  term  for  years  specifically  be- 
queathed, may  be  purchased  from  an  executor(^),  especially  where 
the  sale  takes  place  shortly  after  the  testator's  death,  or  the  purchase 
is  accompanied  by  possession,  or  the  executor  is  himself  specific  legatee 
of  the  chattel ;  but  in  many  instances  an  assignment,  or  underlease  of 
such  an  interest,  cannot  prudently  be  accepted  without  the  concurrence 
of  the  specific  legatee,  because  an  express  or  implied  assent  may  have 
been  given  to  the  legacy,  by  which  means  the  legal  title  would  have 
become  absolutely  vested  in  the  legatee.  A  testatrix  having  be- 
queathed a  dwelling-house,  which  she  held  for  years,  to  Lord  Saye  and 
Sele,  iq>pointed  one  Guy  her  executor,  who  proved  the  will,  and 
shortly  afterwards,  in  answer  to  an  application  by  Lord  Saye  and  Sele 
for  possession,  wrote  a  letter,  stating,  <'  he  could  not  conveniently  re^ 
move  before  the  following  Michaelmas,  when  he  was  willing  to 
redgn :"  upon  an  ejectment  by  the  legatee  against  the  executor,  it 
was  niled(«)  there  was  sufficient  evidence  of  the  executor's  assent  to  the 
bequest,  and  the  lessor  of  the  plaintiff  obtained  judgement. 

42.  An  administrator,  pendente  lite,  is  not  competent  to  make  an 
underlease  of  a  chattel  real  which  belonged  to  the  testator,  being 
merely  a  bailiff  constituted  by  the  Ecclesiastical  Court(2?)  stake-holder 
between  the  litigant  parties,  and,  like  any  other  stake-holder,  must  do 
acts  of  necessity  to  preserve  the  stake,  and  nothing  more.  Adminis- 
trators, during  minority  or  absence,  are  substitutes  for  existing  execu- 

Keftdng  v,  Keating,  Rep.  temp.  Sugden,  Oxford,  1  Ambl.  17;  2  Ambl.  795. 

133.  (if)  Doe  dem.   Ld.    Saye  k  Sele  v. 

(0  2  Willms.  Executors,  981.  Guy,3  East,  120;  Chamberlain  o.  Cham- 

(0  3  Sugden's  Vendors,  181 ;    Cootc  berlain,  1  Cha.  Ca.  236. 

on  Mortgages,  200,  note;  Langley  v.  Ld.  (v)  Ellis  v,  Deane,  Beatty,  15. 
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tors,  and  have  more  extensive  powers  than  an  administrator  ad  tUentj 
but  they  ought  not  to  make  an  underlease  for  any  longer  period  than 
from  year  to  year,  or  at  furthest,  not  exceeding  the  probable  duration 
of  their  trust. 

43.  Leases  for  lives,  or  for  years,  made  by  an  infant  reserving 
rent,  may  be  avoided(u;)  by  him  on  his  coming  of  age,  or  by  his  heir, 
in  case  he  die  under  age ;  but  a  lease  by  an  infant,  without  reserving 
any  rent,  unless  granted  for  the  purpose(«)  of  trying  his  title  in  an 
ejectment,  is  absoluteIy(y)  void,  and  not  merely  voidable. 

Although  a  lease  by  an  infant  may  be  avoided  by  him  on  attaining 
his  age,  it  cannot  be  avoided  by  the  lessee(2;),  in  consequence  of  the 
infancy  of  the  lessor.  If  a  house  be  let  by  an  infant,  reserving  rent, 
and  the  rent  be  in  arrear,  he  may,  notwithstanding  his  infiuicy(a),  re- 
cover the  amount  by  distress,  or  by  action  of  debt. 

If  an  infant  demise  for  years,  and  accept  rent  accruing  due(6)  after 
he  attains  his  age,  or  if  he  congratulate(c)  the  lessee  on  his  bargam, 
after  attaining  his  majority,  or  otherwise  recognize  the  title  of  the 
grantee,  the  lease  is  thereby  rendered  unavoidable,  and  will  be  valid 
during  the  residue  of  the  term. 

Where  an  infimt's  land,  during  his  minority,  is  let  to  a  yearly 
tenant,  and  the  rent  is  received  and  applied  for  the  infiEUit's  use,  the  te- 
nancj(d)  cannot  be  determined  by  the  infant,  on  attaining  his  age, 
without  six  months'  notice  to  quit.  A  lease  made  by  or  on  the  part 
of  infants,  though  void  at  law,  will  be  established  in  equity,  where 
the  infants  have  acquiesced  in  its  validity,  for  many  years  afiter  thdr 
attaining  full  age. 

A  mother,  as  guardian  of  her  six  children,  who  were  all  infiints, 
granted  a  lease  of  part  of  their  estate  for  forty-one  years,  in  which  her 
eldest  son,  who  was  then  nineteen  years  old,  joined,  and  the  reserved 
rent  was  accepted  by  the  children  for  upwards  of  ten  years  after  the 
youngest  child  had  attained  his  majority:    an  ejectment(e)  having 


(to)  Asbfield  v.  Ashfield,  W.  Jones. 
157;  N07.92;  6odb.364;  Latch.  199; 
1  Ro.  Abr.  729,  D.  d1.  2. 

(x)  Rames  o.  Machin,  Noy.  130; 
Zouch  dem.  Abbot  v.  Parsons,  3  Barr. 
3  Burr.  1794-1806. 

{y)  Zouch  dem.  Abbot  v.  Parsons,  3 
Burr.  1806;  Maddon  dem*  Baker  9. 
White,  2  T.  R.  159 ;  Baylis  v.  Dinely,  3 
M.  &Selw.  480;  Hargr.  note,  331  to 
Co.  Litt.  51,  B. ;  and  see  2  Prest.  Conv. 
248 ;  Allen  v.  Allen,  4  Irish  Eq.  Rep. 
490;  2  Dru.  &  Warr.  338,  S.  C. 


(z)  Zouch  dem.  Abbot  v.  Parsons,  3 
Burr.  1806;  Forrester's  case,  1  Siderf. 
42,  by  Twisden,  J. 

(a)  Smith  v.  Bowen,  2  Keble,  581 ;  1 
Keble,  581 ;  1  Mod.  25. 

{b)  Ashfield  v.  Ashfield,  W.  Jones, 

157. 

(c)  Anon.  4  Leon.  4,  pi.  15 ;  1  Prest 

Abstr.  327. 

(d)  Rees  dem.  Lloyd  v.  Evans,  Com. 
L.  &  Tenant,  by  Chflton,  288,  note. 

(e)  Smith  v.  Low,  West,  669 ;  1  Atk. 
489.     In  the  latter  Report,  the  lands 
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been  brought,  a  bill  in  Equity  was  filed  for  an  injunction,  and  Lord 
Hardwicke,  considering  it  was  unconscientious  to  contest  the  validity 
of  the  lease  after  so  long  an  acquiescence,  pronounced  a  decree  in  far 
roar  of  the  tenant,  and  gave  him  his  costs  at  law  and  in  equity. 

It  is  clearly  settled,  that  a  lease  made  by  a  testamentary  (/)  guar- 
dumof  his  ward's  lands,  for  twenty-one  years,  cannot  be  supported, 
and  is  not  merely  voidable,  but  absolutely  void. 

44.  By  Statute,  1  Will.  IV.  c.  65,  s.  17(^),  it  is  enacted,  that 
where  any  person,  being  an  in&nt  under  the  age  of  twenty-one  years, 
is,  or  shall  be  seised,  possessed  of,  or  entitled  to  any  land  in  fee,  or  in 
tail,  or  to  any  leasehold  land  for  an  absolute  interest,  and  it  shall  ap- 
pear to  the  Court  of  Chancery  to  be  for  the  benefit  of  such  person  that 
a  lease,  or  underlease^  should  be  made  of  such  estates  for  terms  of 
yean,  for  encouraging  the  erection  of  buildings  thereon,  or  for  re- 
pairing buildings  actually  being  thereon,  or  the  working  of  mines,  or 
otherwise  improving  the  same,  or  for  farming  or  other  purposes :  it 
shaU  be  lawful  for  such  infant,  or  his  guardian,  in  the  name  of  such  in- 
tuit, by  the  direction  of  the  Court  of  Chancery,  to  be  signified  by  an 
order  to  be  made  in  a  summary  way,  upon  the  petition  of  such  infant, 
or  his  guardian,  to  make  such  lease  of  the  land  of  such  persons  respec- 
tiTely,  or  any  part  thereof,  according  to  his  or  her  interest  therein  res- 
pectively, and  to  the  nature  of  the  tenure  of  such  estates  respectively, 
ibf  such  term  or  terms  of  years  as  the  Court  of  Chancery  shall  direct. 

But  in  no  such  case  shall  any  fine  or  premium  be  taken,  and  in 
every  such  case  the  best  rent  that  can  be  obtained,  regard  being  had 
to  the  nature  of  the  lease,  shall  be  reserved  upon  such  lease :  and  the 
leases,  and  covenants,  and  provisions  therein,  shall  be  settled  and  ap- 
proved of  by  a  Master  of  the  said  Court,  and  a  counterpart  of  every 
8Qch  lease  shaU  be  executed  by  the  lessee  or  lessees  therein  to  be 
named,  and  such  counterpart  shall  be  deposited  for  safe  custody  in  the 
Master^s  Office,  until  such  infant  shall  attain  twenty-one  years. 

Provided  that  no  lease  be  made  of  the  capital  mansion-house,  and 
the  park  and  grounds  respectively  held  therewith,  for  any  period  ex- 
ceeding the  minority  of  any  such  infant. 

45.  A  lease  granted  to  an  infant  for  a  term  of  years,  rendering  rent, 
is  not  absolutely  void,  but  may  be  avoided  by  him  at  any  time  during 
his  minority,  by  waiving  the  land  before  the  rent-day  arrives,  or  upon 

are  erroneously  stated  to  have  been  let  Wils.  129-135. 

on  a  haildiog  lease;  and  see  Bac.  Abr.  (g)  I  Will.  IV.  c.  65,  s.  17,  Eng.  k 

Lmms,  (L  9).  Irish. 
(/)  Rot  dem.  Parry  ©.  Hodgson,  2 
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the  infEint's  attaining  his  full  age.  If,  however,  the  infimt(A)  continue 
in  the  occupation  of  premises  demised  to  him,  after  a  rent-day,  he  wiU 
be  answerable  for  the  rent  then  due ;  and  if  he  occupy  the  land,  or  ac» 
quiesce(t)  in  the  lease  after  attaining  his  full  age,  he  will  be  liable  for 
any  arrears  of  the  rent  which  accrued  due  during  his  infancy,  and  he 
cannot  afterwards  disaffirm  the  contract,  during  the  continuance  of  the 
lease.  If  the  infant  means  to  avoid  the  lease,  he  must  give  the  landlord 
notice  of  his  intention  to  do  so,  within  a  reasonable^')  time  after  at- 
taining his  age  of  twenty-one  years.  In  an  action  of  debt  for  rent,  on 
a  lease  for  years,  the  defendant  pleaded  infancy  at  the  time  of  making 
the  lease,  and  upon  demurrer(A)  to  the  plea,  it  was  decided  that  the 
lease  was  only  voidable  at  the  election  of  the  infant ;  and  if  he  wuved 
the  land  before  the  rent  day,  during  his  minority,  the  action  could  not 
be  sustained ;  but  as  it  was  not  shown  that  the  rent  was  too  high,  and 
as  the  defendant  had  attained  his  full  age  before  the  rent  day,  judge- 
ment was  given  for  the  plaintiff. 

On  the  grant  of  a  lease  to  an  infant,  it  is  equivocal,  in  the  original 
constitution  (/)  of  the  estate,  whether  it  was  not  for  his  benefit ;  and  as 
a  possession  and  a  right  to  the  estate  are  conferred  on  the  in&nt,  his 
continuance  in  the  occupation  of  the  premises,  after  his  full  age,  is  an 
adoption  of  the  interest. 

A  lease  for  years  of  a  dwelling-house  in  Dublin,  by  assignment, 
came  to  Lawrence  Osbrey,  an  infant,  and  the  demised  premises  having 
been  afterwards  evicted  for  non-payment  of  rent,  an  action  of  debt  was 
brought  by  the  assignee  of  the  reversion,  against  the  infant(fft)  as  assig- 
nee of  the  lessee,  for  half-a-year's  rent  due  prior  to  the  eviction :  the 
defendant,  by  his  guardian,  pleaded,  that  at  the  time  the  rent  became 
due  he  was,  and  at  the  time  of  bringing  the  action  still  continued, 
an  infant ;  and  on  demurrer  to  the  plea,  the  Court  of  Exchequer  held, 
that  the  infant  was  answerable  for  the  rent  during  his  enjoyment  of  the 
premises. 

All  contracts  made  by  infants,  from  which  they  do  not  derive  any 
apparent(7i)  benefit,  are  absolutely  void ;  but  those  firom  which  they 

(A)  Bottiller  o.  Newport,  Year-Book,  ton  v.  Elliott,  2  Bulst.  69 ;  Ketsej's  case, 

21  Hen.  VI.  fo.  31,  pi.  18,  B.,  by  New-  Cro.  Jac.  320;   Evelyn  v.  Chichester,  d 

ton,  Arff.  Burr.  1719. 

(t)  Kettle  V.  Eliot,  1  Ro.  Abr.  731 ;  (0  Baylis  v.  Dineley,  3  M.  &  Selw. 

Enfants,  (K).  481,  by  Lord  EUenborough. 

(;')  Holmes  r.  Blogg,  8  Taunt.  35-         (m)  Billing  v.  Osbrey,  in  the  ExcL 

508;  1  Moore,  466;  2  Moo.  552.  Hil.  1829,  MSS. 

(A)  Ketley's    case,    1    Brownl.   120;  («)  Lloyd ».  Gregory,  Cro.  Car.  502; 

Kettle  v.  Eliot,  1  Ro.  Abr.  731 ;  Kir.  Keane  r.  Boycott,  2  H.  BU.  511-515. 
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may  receive  benefit  are  only  voidable,  and  may  be  confirmed  by  them 
when  they  come  of  age.  An  infant  cannot  bind  himself  by  co- 
7enant(o),  nor  in  a  hojid(p)  with  a  penalty,  nor  can  he  8tate(9)  an  ac- 
count, nor  can  any  trading(r)  contract  be  enforced  against  him,  because 
the  law  pronounces  such  engagements  to  be  prejudicial  to  the  infant, 
and  they  are  absolutely  void. 

An  infimt  may  hire  suitable  lodgings(«)  for  his  residence,  and  will 
be  answerable  for  the  rent  in  an  action  for  use  and  occupation,  because 
the  in&nt  must  have  some  place  of  habitation ;  but  if  an  infant  hire  a 
shop  or  other  place,  for  the  purpose  of  carrying  on  trade,  the  contract  is 
absolutely  void. 

An  infant  having  hired  a  hou8e(^),  consisting  of  a  shop  and  parlour 
on  the  ground  floor,  and  three  rooms  up  stairs,  for  the  purpose  of  car- 
rying on  his  occupation  of  a  barber,  Tindal,  C.J.,  held  that  the  iniant 
was  not  liable  for  the  hire  of  a  house  used  for  the  purposes  of  his  trade, 
and  if  the  in&nt's  business  was  not  to  be  deemed  a  trade,  the  question 
would  be,  whether  the  contract  on  which  he  was  sued,  was  a  contract 
for  necessaries,  which  was  a  proper  subject  for  the  consideration  of  the 
jury,  in  the  action  for  use  and  occupation. 


(o)  Faraham  v,  Atkins,  1  Sid.  446; 
Ljlj'scaae,  7  Mod.  15. 

(p)  Co.  Litt.  172,  A.  &  Hargr.  note 
33,  in  loco ;  Rearsby  «.  Cuffer,  Godb. 
219;  1  Ro.  Abr.  729,  Enfants,  (C.  pi. 
7  &  8) ;  Rnasel  v.  Lee,  1  Lev.  86. 

(q)  Trneman  v.  Hurst,  1 T.  R.  40 ;  Oli- 
ver v.  Woodroffe,  4  Mee.  &  W.  651,  by 
Parke,  Baron. 

(r)  Whitdngham  v.  Hill,  Cro.   Jac. 


494 ;  1  Ro.  Abr.  729,  C.  pi.  6 ;  Why- 
wall  V,  Champion,  2  Stra.  1083;  War- 
wick V.  Bruce,  2  M.  &  Selw.  209;  1 
Taunt.  1 18,  S.  C.  in  error. 

(«)  Crisp  V,  Churchill,  cited  1  Bos.  & 
Pull.  340. 

(0  Lowe  V.  Griffiths,  1  Hodges,  30 ; 
1  Scott,  458,  S.  C.  9  and  see  post.  Book 
V.  c.  10,  No.  29. 
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CHAPTER  VIII. 

OPERATION  OF  THE  STATUTE  OF  FRAUDS  ON  INTERESTS 

INLAND. 


1.  Made  of  creating  a$id  transferring 

Freehold  Estates  at  commonLaw. 

2.  Statute  of  Frauds. 

3.  Objects  of  the  Statute. 

4.  Instruments  intended  topass  Lands 

must  be  signed  by  the  Party, 

5.  Effect  of  parol  Demises,  sraMtedfcT 

aPeriodnot  UKtrranteaby  theAct. 

6.  Parol    Demises,     and    executory 

Agreements  fw  a  less  Time  than 
three  Fears. 

7.  Assi^ment  of  parol  Demise,  not 

valid  unless  in  Writing, 

8.  Sale  of  growing  Crops. 


9.  Validity  of  parol  License  to  enjoy 
a  beneficial  Privilege  m  Land. 

10.  Agreements  colUUercSto  the  Lease 

are  binding,  though  not  reduced 
into  Writing. 

11.  Parol  Agreements,  if  carried  into 

Effect,  though  voieUfy  the  Statute, 
are  holding. 

12.  Written  Contract  cannot  be  varied 

by  Parol. 

13.  An  entire  Agreement  entered  into 

by  Parol,  which  is  partly  void  by 
the  Statute,  not  sustainable  for 
any  Part, 


1.  Lands  in  possession  might  be  granted  or  transferred  at  common 
law,  either  for  lives  or  for  years,  by  parol,  without  any  instrument  in 
writing.  A  feofiment(a),  or  lease  with  livery  of  seisin,  was  formerly 
the  usual  mode  of  conveying  freehold  interests  in  land  in  possession. 
The  livery  formed  the  essential  part  of  the  conveyance,  and  a  deed  or 
charter  of  feoffment,  or  lease,  although  under  seal,  was  only  deemed 
evidence  of  the  grant,  and  was  not  essential  to  its  validity,  l^leithera 
feoffment,  nor  freehold  lease,  was  effectual  at  common  law  to  pass  an 
estate,  unless  the  grantor  were  in  possession,  so  as  to  enable  him  to 
complete  the  grant,  or  demise  by  livery ;  or  if  a  tenant  for  years  were 
in  possession(&),  unless  he  consented  to  the  livery. 

The  conveyance  of  remainders,  reversions,  and  other  incorporeal 
hereditaments,  which  were  incapable  of  actual  possession,  or  transfer, 
was  effected  by  grant  under  seal,  and  the  attornment  of  the  tenant  in 
possession  was,  in  most  instances,  a  necessary  substitute  for  livery  of 
seisin. 

2.  By  the  Statute  of  Frauds(c),  7  Will.  III.  c.  12,  s.  1,  it  is 
enacted,  that  all  leases,  estates,  interests((f),  freeholds,   or  terms  of 


(a)  The  feoffment  generally  contained 
a  clause  of  warranty,  and  was  rather  ap- 
plicable to  a  transfer  of  the  inheritance, 
than  to  any  lesser  estate. 

(6)  8  Dyer,  363,  A.  pi.  22. 


(c)  7  Will.  III.  c.  12.  8.  I.  Irish ;  29 
Car.  II.  c.  3,  ss.  1,  2  and  3,  English. 

(d)  In  the  English  Act,  "interests  of 
freehold." 
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years,  or  any  uncertain  interest  of,  into,  or  out  of,  any  messuages, 
manors,  lands,  tenements,  or  hereditaments,  made(6)  and  created  by 
Ii?ery  of  seisin  only,  or  by  parol,  and  not  put  in  writing^  and  signed 
by  the  parties  so  making  and  creating  the  same,  or  their  agents  there- 
unto lawfully  authorized  by  writing,  shall  have  the  force  and  effect  of 
leases  and  estates  at  will  only;  and  shall  not  in  law  or  equity  be  deemed, 
or  taken  to  have  any  other  or  greater  force  and  effect :  any  considera- 
tion for  making  such  parol  leases  or  estates,  or  any  former  law  or  usage 
to  the  contrary  notwithstanding. 

£xcept  nevertheles8(/),  all  leases  not  exceeding  the  term  of  three 
years  from  the  making  thereof,  whereupon  the  rent  reserved  to  the 
landlord  during  such  term,  shall  amount  unto  two-third  parts,  at  the 
least,  of  the  full-improved  value  of  the  thing  demised. 

And  moreover(^)  that  no  estates,  leases,  or  interests,  either  of 
freeholds,  or  terms  of  years,  or  any  uncertain  interest,  not  being  copy- 
hold(A),  or  customary  interest,  of,  into,  or  out  of,  any  messuages, 
lands,  tenements,  or  hereditaments,  shall  at  any  time  be  assigned^ 
granted,  or  surrendered,  unless  it  be  by  deed,  or  note  in  writing, 
signed  by  the  parties  so  assigning,  granting,  or  surrendering  the 
same,  or  their  agents  thereunto  lawfully  authorized  by  writing,  or  by 
act  and  operation  of  law. 

By  the  second  8ection(t)  it  is  enacted,  that  no  action  shall  be 
brought  whereby  to  charge  the  defendant  upon  any  special  promise  to 
answer  for  the  debt,  default,  or  miscarriage  of  another  person,  or  to 
charge  any  person  upon  any  agreement  made  upon  consideration  of 
marriage,  or  upon  any  contract,  or  sale  of  lands,  tenements,  or  heredi- 
taments, or  any  interest  in  or  concerning  them,  or  upon  €iny{j) 
agreement  that  is  not  to  be  performed,  unthin  the  space  of  one  year 
from  the  making  thereof,  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note  thereof,  shall 
be  in  writing,  and  signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  thereunto  by  him  lawfully  authorized. 

3.  The  object  of  the  Statute  was  to  take  away  the  old  method  of 
transferring  interests  in  land  by  6igns(A),  symbols,  or  by  parol,  and 

(0  •*  Or**  in  the  English  Statute.  (»  This  clause  is  not  applicable  to 

(/)  The  second  section  in  the  English  any  agreement  concerning  lands ;  HoUis 

Act.  V,  Edwards,  1  Vern.  139 ;  for  it  is  quite 

(^)  The  thurd  section  in  the  English  clear  that  a  contract  for  a  sale  of  lands 

Act  must  be  in  writing,  although  to  be  per- 

(A)  Appendix,  No.  (11).  formed  on  the  following  day ;  1  Sugden's 

(0  7  Will.  III.  c.  12,  s.  2,  Irish;    29  Vendors,  132. 

Cir.  II.  c,  3.  s.  4,  English.  (A)  Magennis  «fem.  Close   r.  M'Cul- 
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therefore  livery  of  seisin  on  a  parol  feoffment,  which  before  the  Statute 
was  a  sign  or  symbol  of  passing  the  freehold,  has  been  depriyed  of 
any  such  effect :  even  at  the  present(/)  day,  a  feoffment,  or  freehold 
demise(m)  accompanied  with  livery  of  seisin,  need  not  be  made  by 
deed,  and  it  is  only  by  reason  of  the  Statute  of  Frauds  that  it  is 
required  to  be  in  writing. 

Sir  Soulden  Lawrence  is  reported(n)  to  have  expressed  his  opi- 
nion, that  ^'an  estate  for  life  can  only  be  created  by  deed,  as  a 
feoffment,  or  a  conveyance  to  uses ;"  but  the  passage  appears  to  be  in- 
correctly printed,  as  the  meaning  of  the  learned  judge  evidently  was, 
^^  that  a  freehold  estate  can  only  be  created  by  deed,  or  as  a  feoffment, 
or  as  a  conveyance  to  uses."  Lord  £ldon(o),  in  a  suit  in  equity  rela^ 
tive  to  the  same  instrument,  observed,  it  could  not  be  valid,  as  giving 
an  estate  for  life,  not  being  by  deed.  Leases,  or  conveyances  requiring 
livery  of  seisin,  have  become  almost  obsolete,  and  the  assurances  now 
in  use  for  conferring  a  freehold  interest,  being  either  a  lease  and 
release,  or  a  grant,  both  of  which  must  be  by  deed  under  seal,  it  is 
clear  that  an  instrument  in  writing,  purporting  to  demise  lands  for  life, 
and  unaccompanied  by  livery  of  seisin,  will  not  pass  a  freehold  estate, 
unless(/i)  made  to  take  effect  under  the  Statute  of  Uses. 

So  the  cancellation  of  a  lease,  which  before  the  Statute  was  the 
sign  of  a  surrender,  is  now  taken  away,  unless  accompanied  by  writing, 
under  the  hand  of  the  party  surrendering ;  and  although  the  tenant's 
part  of  the  lease  be  produced  by  the  landlord,  in  a  cancelled  state,  it 
will  not  afford  any(^)  ground  to  presume  there  had  been  a  surrender 
in  writing,  nor  impose  on  the  tenant  the  burden  of  proving  how  his 
part  of  the  lease  came  to  be  in  that  condition. 

In  early  times(r),  legal  instruments  derived  their  authenticity 
rather  from  the  seal  than  from  the  signature  of  the  party,  because  few 
persons  were  able  to  write,  and  still  fewer  had  acquired  any  peculiar 
or  formed  character  of  hand-writing.  Hence,  it  became  a  rule  of  the 
conunon  law,  that  the  signature  of  the  party  was  not  essential  to  the 


logh,  Gilb.  £q.  Rep.  235;  Roe  dem, 
Berkeley  v.  Archb.  of  York,  6  East,  86; 
Wootiey  V,  Gregory,  2  Young  &  Jerv. 
536. 

(/)  Doe  dem,  Rowlandson  v,  Wain- 
wright,  1  Nev.  &  P.  8 ;  5  Ad.  &  Ell. 
520. 

(m)  Sharp's  case,  6  Rep.  26,  A.; 
Sharp  17.  Sharp,  Cro.  Eliz.  482  ;  Sharp 
V.  Swaine,  Moor,  458;  Thoroughgood's 
case,  9  Rep.  136;  Co.  Litt  48,  A. ;  2 
Ro.  Abr.  7,  P. 


(n)  Doe  dem,  Warner  o.  Browne,  6 
East,  167. 

(o)  Browne  ».  Warner,  14  Vesey,  158. 

(p)  Doe  dem,  Warner  v.  Browne,  8 
East,  167 ;  Stone  v,  Rogers,  2  Mees.  & 
W.  445. 

{q)  Doe  dem,  Courtail  v.  Thomas,  9 
B.  &  Cress.  288;  4  Mann.  &  Ry.  218, 
S.C. 

(r)  During  the  Rei^  of  Edward  the 
First,  Second,  and  Tlurd. 
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validity  of  a  deed,  and  the  sealing  and  delivery  were  deemed  fully  suffi- 
cient to  authenticate  the  instrument,  and  the  same  rule(«)  still  prevails, 
unless  where  varied  by  statute,  or  by  express  stipulation  on  the 
subject. 

4.  Sir  William  Blackstone  ob8erves(^),  that  the  Statute  of  Frauds 
expressly  directs  the  signing,  in  all  grants  of  lands,  and  many  other 
species  of  deeds,  in  which,  therefore,  signing  seems  to  be  as  necessary 
as  sealing,  though  it  has  been  sometimes(tt)  held  that  the  one  includes 
the  other.  However,  Mr.  Powell,  in  a  note  to  the  first  volume(t;)  of 
Wood's  Conveyancing,  intimates  an  opinion,  that  the  Statute  was 
made  to  prevent  frauds  by  parol  feoffments,  agreements,  leases,  decla- 
rations of  trust,  &c. ;  with  which  view  it  requires  that  such  transactions 
shall  not  rest  on  mere  parol  evidence,  but  shall  be  immediately  executed 
by  deed,  or  committed  to  writing,  and  that  such  writing  shall  be 
signed  by  the  party  whose  land  is  to  be  bound :  and  he  considers  the 
true  reading  of  the  clause  in  the  Statute  to  be,  **  that  no  leases,  &c. 
shall  be  granted,  unless  it  be  by  deed,  or  note  in  writing  signed  by  the 
porty,  ^c*  and  that  the  signing  refers  exclusively  to  the  note  in  writing 
and  not  to  the  deed,  which,  from  the  ceremonies  attending  its  consti- 
tution, was  not  obnoxious  to  the  mischief  which  the  Statute  was 
intended  to  remedy. 

It  is  difficult  to  acquiesce  in  this  construction  of  the  Statute,  which 
is  not  warranted  by  the  ordinary  meaning  of  the  words  used  in  the 
clause ;  and  if  it  had  not  been  the  intention  of  the  legislature  to  extend 
the  necessity  of  signature  to  instruments(t£;)  under  seal,  for  the  convey- 
ance of  lands,  the  word  **deed"  should  have  been  omitted  in  the  first 
part  of  the  sentence,  and  inserted  immediately  before  the  concluding 
phrase  **  by  act  and  operation  of  law." 

5.  A  tenancy  cannot  be  created  merely  by  parol^  to  continue  for 
a  longer  period  than  three  years;  and  as  the  constructive  tenancy 
firom  year  to  year,  arising  from  payment  of  rent,  was  not  established 
when  the  Statute  of  Frauds  was  passed,  any  agreement  entered  into 
between  parties,  purporting  to  demise  lands  for  a  period  exceeding 


(0  Taunton  v.  Pepler,  6  Madd.  166; 
Ho^kinson,  ex  parte,  19  Vesey,  296; 
Wright  r.  Wakeford,  17  Vesey,  459; 
Sadler  p.  Lovatt,  1  Molloy,  162;  God- 
dard'scase,  2  Rep.  4;  2  Bla.  Com.  162. 

(/)  2  Ck)mm.  306. 

(«)  Lemayne  v,  Stanley,  3  Lev.  1; 
Warneford  ».  Warneford,  2Stra.764; 
oTerruled  by  Smith  v.  Evans,  1  Wils. 
Rep.  313. 


(«)  1  Woods*  Conv.  by  Powell,  375, 
note  A.,  Dublin  edition;  Shepp.  Touchst. 
by  Preston,  56 ;  3  Prest  Abstr.  61  ; 
Goddard's  case,  2  Rep.  4  B.  note  H.  by 
Thomas ;  Shepp.  Touchst.  by  Preston, 
57,  note,  24;  andseeCooche.  Goodman, 
2  Gale  &  Dav.  159 ;  2  Q.  B.  Ren.  580. 

(tr)  But  see  Cooch  v.  Gooaman,  2 
Gale  &  Dav.  159;  2  Q.  B.  Rep.  580. 
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three  years,  was  converted  by  the  Act  into  a  tenancy  at  will.  How- 
ever, after  the  principle  of  raising  a  yearly  holding  by  implication  from 
the  acts  of  the  parties,  was  settled,  the  same  effect  was  given  to  the 
payment(a;)  of  rent  by  a  person  entering  under  a  parol  demise,  rendered 
void  by  the  Statute^  which  a  holding  unconnected  with  such  a  parol 
demise  would  have  produced,  and  it  was  consequently  decided,  that  a 
demise  by  parol,  for  a  term  exceeding  three  years,  should  enure  as  a 
holding  from  year  to  year. 

So  if  a  person  be  let  into  possession  of  lands  without  writing,  for  a 
longer  period  than  is  allowed  by  the  Statute(^),  at  a  rent  fixed  by  the 
contract,  and  such  rent  be  paid,  or  recognized  by  the  tenant  in  acs 
count(2)  or  if  such  tenant  occupy  premises  for  ayear(a),  under  a  parol 
demise  for  a  term  not  warranted  by  the  Act,  a  yearly  holding  will  be 
implied,  which  can  only  be  put  an  end  to  by  regular  notice  to  quit,  as 
payment  of  rent  is  only  one(A)  of  many  things,  which  affords  evidence 
of  a  yearly  tenancy. 

Although  a  parol  demise  for  a  term  exceeding  three  years,  can  only 
confer  a  yearly  holding,  it  will  still  regulate  the  conditions(c)  of  the 
tenancy,  with  respect  to  amount  of  rent,  the  times  of  payment,  keeping 
the  premises  in  repair,  and  the  period  of  quitting. 

A  tenancy  which  is  to  endure  for  more  than  three  years,  from  the 
making  of  the  contract,  is  prohibited  by  the  Statute  from  being  created 
by  parol,  and  therefore  a  parol  demise  for  three  years,  to  commence((Q 
from  a  future  day  is  inoperative ;  but  a  demise  by  parol  for  two  years, 
to  commence  on  the  expiration  of  a  lease,  which  wants  half-a-year  of 
expiring,  is  valid(e),  as  it  does  not  exceed  three  years  from  the  making, 
though  no  action  can(/)  be  maintained  on  it,  until  made  effectual  as  a 
lease,  by  the  entry  of  the  lessee. 

6.  By  the  first  section(^)  of  the  Statute,  all  interests  in  lands, 


(x)  Clarton  v.  Blakey,  8  T.  R.  3; 
Knight  0.  Benett,  3  Bing.  361 ;  1 1  Moore, 
222. 

(y)  Lessee  Smith  v.  Byrne,  Batty,  464- 
469;  Knight  v.  Benett,  3  Bing.  361;  11 
Moore,  222 ;  4  Jarman's  Conv.  457- 

(z)  Cox  e.  Bent,  5  Bing.  185 ;  2  Moo. 
&  P.  281. 

(a)  Doidge  v.  Bowers,  2  Mees.  &  W. 
365-367 ;  Knight  v.  Benett,  3  Bing.  364, 
hy  Gaselee,  J. ;  4  Jarman's  Conv.  457 ; 
Doe  dem,  Rogers  v,  Pullen,  2  Bing.  N. 
C.752,  by  Tindal,C.J. ;  3Scott,27l,S.C. 

(b)  Lessee  Smith  v.  Byrne,  Batty,  469. 

(c)  Doe  dem.  Risge  v.  Bell,  5  T.  R. 
471 ;  De  Medina  &.  Poison,  Holt's  N.P. 


C.47;  Richardson  r.  Gifford,  1  Ad.  k 
Ellis,  52;  3  Nev.  &  M.  325;  Ld.  Bol- 
ton V.  Tomlin,  5  Ad.  &  £11.  856 ;  1  Ner. 
&  P.  247. 

(d)  Rawlins  v.  Turner,  1  Ld.  Rajm. 
736;  Anon.  12  Mod.  610,  case  1021; 
Baker  dem.  Nelson  v.  Reynolds,  2  Selw. 
N.  P.  844. 

(e)  Ryley  v.  Hicks,  1  Stra.  651 ;  Bui- 
ler*s  N.  P.  177. 

(/)  Edge  r.  Strafford,  1  Cro.  &  Jerv. 
391-396 ;  1  Tyrw.  293 ;  Inman  v.  Stamp, 
1  Stark.  N.  P.  C.  12. 

(g)  7  Will.  in.  c.  12,  8.  1,  Irish;  29 
Car.  n.  c.  3,  ss.  1  and  2,  English  ^  1  Sug- 
den's  Vendors,  136. 
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actuaUy  created  without  any  instrQinent  in  writing,  are  rendered  abso- 
lutely Toid,  except  parol  demises  for  a  period  not  exceeding  three 
years,  executed  in  possession,  on  which  two-thirds  of  the  improved 
Taloe  has  been  reserved.  Under  an  executory  agreement  for  a  lease 
by  parol,  even  for  a  term  less  than  three  years,  no  action(A)  for  re- 
covery of  damages  lies  for  not  entering  as  tenant,  or  for  not  ac- 
cepting possession ;  nor  can  any  action  for  use  and  occupation  be 
maintained  against  the  party  contracting  before  entry(t)  by  him,  be- 
cause it  is  enacted  by  the  second(j)  section,  that  no  action  shall  be 
brought,  whereby  to  charge  any  person  upon  any  contract,  or  sale  of 
lauds,  or  any  interest  in  or  concerning  them,  unless  the  agreement 
upon  which  such  action  shall  be  brought,  or  some  memorandum  thereof, 
be  m  writing.  The  effect  of  the  Statute,  so  £ur  as  it  applies  to  parol 
demises,  not  exceeding  three  years  from  the  making,  is,  that  such 
leases  are  valid(A),  and  that  whatever  remedy  can  be  had  on  them,  in 
their  character  of  leases,  may  be  resorted  to ;  but  they  do  not  confer 
the  right  to  sue  the  lessee  for  damages,  for  not  taking  possession.  It 
is  observed  by  Parke,  Baron(Q,  that  the  right  interpretation  of  the 
fourth  section(m)  of  the  Statute  is,  that  an  agreement  which  eannot  be 
enforced  on  either  side  is,  as  a  contract,  void  altogether,  though  it  may 
have,  as  an  agreement  in  £etct,  some  operation  in  communicating  a  li- 
cense, which  might  excuse  what  would  otherwise  be  a  trespass,  but 
such  license  would  be  countermandable. 

If,  therefore,  a  parol  demise  be  made  for  three  years  to  commence 
in  pra^enti,  or  for  two  years  to  commence  at  the  end  of  a  month,  and 
the  lessee  enter  into  possession,  the  demise  will  be  binding  for  the  sti- 
pulated period ;  but  if  the  lessee  disaffirm  the  contract,  and  refuse  to 
take  possession,  the  lessor  cannot(n)  maintain  an  action  for  use  and 
occupation,  or  for  breach  of  the  agreement  by  not  accepting  posses- 
sion, nor  will  the  lessor  be  answerable  in  damages  for  refusing  to  deliver 
possession,  as  either  party  may  rescind  such  a  parol  agreement  at  any 
time  before  it  has  been  executed  in  possession. 


(A)  Edge  o.  Strafford,  1  Cro.  &  J. 
391;  1  Tjrw.  393;  Inman  v.  Stamp,  1 
Stark.  N.  P.  C.  12 ;  bat  see  Gregory  o. 
Btdcock,  2  Smith's  Rep.  18. 

(t)  Edge  V.  Strafford,  1  Cro.  k  Jenr. 
397;  Nation  v.  Tozer,  4  Tyrw.  664. 

0)  7  Will.  III.  c.  12.  8.  2,  Irish;  29 
Car.  II.  c.  3,  s.  4,  English. 

(Jt)  Edge  V.  Strafford,  1  Cro.  &  J. 
397;  1  Tyrw.  391,  S.  C. ;  Nation  v.  To- 
ler,  4  Tyrw.  564  ;  1  Cro.  M.  &  Rose. 
172-175,  S.  C. 


(I)  Carringtonv.  Roots,  2  Mees.  &  W. 
248-257. 

(m)  29  Car.  IL  c.  3,  s.  4,  English ;  7 
Will.  III.  c.  12, 8.  2,  Irish. 

(n)  Edge  v.  Strafford^  I  Cro.  &  Jerv. 
391 ;  1  Tyrw.  293 ;  Inman  p.  Stamp,  N. 
P.  C.  12 ;  De  Medina  v.  Poison,  Holt, 
N.  P.  C.  47 ;  Nation  v.  Tozer,  4  Tyrw. 
564 ;  1  Cro.  M.  &  Rose.  172,  S.  C. ;  Ld. 
Bolton  o.  Tomlin,  5  Ad.  &  Ell.  856 ;  1 
Nev.  &  P.  247,  S.  C. 
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A  parol  demise,  warranted  by  the  Statute,  may  be  as  special  in  its 
terms  and  provisions  as  a  written  lease ;  a  tenant(o)  having  entered 
into  possession  under  a  parol  demise  for  a  year,  subject  to  certain  sti- 
pulations contained  in  a  printed  paper  not  signed  by  either  party,  it 
was  ruled,  that  a  holding  was  created  upon  the  terms  contained  in  the 
printed  paper. 

A  demise  by  parol  at  a  nominal  rent,  or  rent-free,  for  a  term(p), 
either  of  greater  or  of  less  duration  than  three  years,  is  void  under  the 
first  section  of  the  Statute,  because  the  first  part  of  the  section  em- 
braces interests  in  lands  of  every  description,  whilst  the  exception 
relates  to  leases  of  a  particular  description. 

An  immediate  grant  of  the  reversion  in  demised  premises  for  three 
years,  or  for  a  lesser  period,  cannot  be  effectually  made  without  deed. 
Two  persons,  named  Brawley  and  Wade,  occupied  distinct  sets  of 
apartments  in  the  same  house  as  yearly(9)  tenants,  and  Wade  having 
agreed  with  the  landlady  to  take  the  whole  house  from  her  as  a  yearly 
tenant,  she  directed  Brawley  to  pay  his  future  rent  to  Wade  ;  Brawley 
having  refused  to  comply,  a  distress  made  by  Wade  for  the  rent  was 
held  to  be  illegal,  because  Brawley  had  an  interest  in  part  of  the  house, 
and  Wade  could  only  become  entitled  to  the  reversion  by  deed  so  as  to 
justify  a  distress,  and  any  such  assignment  by  parol  was  void  by  the 
Statute. 

7.  An  interest  in  lands,  though  created  by  parol  for  a  term  less 
than  three  years,  or  raised  by  implication  from  payment  of  a  yearly 
rent,  cannot  be  assigned(r)  without  a  note  in  writing. 

8.  Growing  crops  and  other  vegetable  productions  of  annual  growth, 
raised  by  labour  and  expense,  such  as  com  and  grain  of  all  kinds,  hemp, 
flax,  beans,  turnips,  potatoes,  clover,  and  other  artificial  gprasses,  being 
emblements,  are  deemed  chattels  which  go  to  the  executor  and  not  to  the 
heir,  and  are  liable  to  be  sold  under  a  ^fieri  Jactas  against  the  owner ; 
but  a  crop  of  grass,  though  raised  from  seed(«)  and  fit  to  be  cut  for 
hay,  growing  fruit,  or  growing  trees,  belong  to  the  heir  as  parcel  of 
the  inheritance,  and  do  not  pass  to  the  executor  as  emblements.  This 
principle  has  been  applied  as  a  test(^),  to  ascertain  whether  a  contract 

(o)  Ld.  Bolton  v.  Tomlin,  5  Ad.  &  (r)  Dotting  v.  Martin,  1  Cunpb.  N. 

Ell.  856 ;  1  Nev.  &  P.  247 ;  Richardson  P.  C.  817 ;  Buttemere  v.  Hayea,  5  Mees. 

».  Gifford,  1  Ad.  &  EU.  52 ;  3  Nev.  &  &  W.  456. 

M.  325.  (s)  2   Williams  on   Executors,  495 ; 

(p)  1  Sudden's  Vendors,  137;  but  see  Rodwell  v.  Phillips,  9  Mees.  &  W.  501. 

Crosby   r.  Wadsworth,  6  East,  610 ;  2  (0  Shelton  v.  Livius,  2  Tyrw.  429, 

Selw.  N.  P.  843.  by  Bayley,  B. ;  2  Cro,  &  Jerv.  411.  S. 

(q)  Brawley  v.  Wade,  M'Clell.  Rep.  C. ;  Evans  v.  Roberts,  5  B.  &  Cr.  829- 

664.  840;  8  Dowl.  &  Ry.  611. 
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for  the  sale  of  a  crop  in  ground,  or  the  yearly  produce  of  the  soil,  be- 
fore severance,  is  an  interest  in  or  concerning  land,  which  requires  a 
note  in  writing,  in  order  to  render  such  sale  valid  within  the  meaning  of 
the  8econd(tt)  section  of  the  Statute. 

An  executory  contract(v),  conferring  an  exclusive  right  to  land  for 
the  purpose  of  making  profit  of  its  growing  surface,  consisting  of  a 
crop  of  grass  to  be  mowed  or  fed  by  the  vendee,  is  an  agreement  con- 
cerning land,  as  it  relates  to  the  natural  produce  of  the  soil,  and  unless 
reduced  into  writing,  may  be  discharged  by  parol  at  any  time  before  it 
is  carried  into  execution. 

At  common  law  growing  crops  were(2i;)  uniformly  held  to  be  goods, 
and  were  subject  to  all  the  legal  consequences  of  being  goods,  such  as 
seizure  in  execution.  The  Statute  of  Frauds  took  things  as  it  found 
them,  and  if  before  the  Statute  a  growing  crop  was  held  to  be  an 
interest  in  lands,  it  would  come  within  the  8econd(:B)  section  of  the 
Act,  but  if  it  were  only  goods  and  chattels,  then  it  would  come  within 
the  thirteenth(^)  section.  An  agreement  by  parol  for  the  sale  of  a 
crop  in  ground,  or  growing  crop{z)  raised  by  labour  and  expense,  and 
in  actual  existence  at  the  time  of  the  contract,  whether  in  a  state  of 
maturity  or  otherwise,  or  whether  to  be  cut  or  saved  by  the  vendor  or 
by  the  vendee,  or  whether  to  be  severed  immediately  or  at  a  future  day 
when  ripe,  is  a  contract  for  the  sale  of  a  chattel,  and  is  not  an  interest 
in  or  concerning  land  within  the  operation  of  the  second  section. 

A  parol  contract  for  the  sale  of  two(a)  successive  crops,  or  a  future 
crop  not  then  in  existence,  is  an  interest  concerning  land  which  is 
required  by  the  Statute  to  be  in  writing. 

It  has  been  decided  that  a  parol(&)  contract  for  the  sale  of  timber 
at  80  much  by  the  foot,  the  produce  of  certain  trees  then  growing, 
when  they  should  be  cut  down  by  the  vendor,  was  not  an  agreement 
for  an  interest  concerning  land,  and  Littledale,  Justice,  held,  it  would 


(»)  7  Will.  III.  c.  12.  8.  2,  Irish;  29 
Car.  II.  c.  3,  s.  4,  English. 

(p)  Crosby  e.  Wadsworth,  6  East,  602 ; 
2  Smith,  559 ;  Shelton  v.  Livius,  2  Tyrw. 
420;  2  Cro.  &  Jerr.  411 ;  Carrington  v, 
Koots,2Mee8.  &  W.248 ;  JoDes  c.  Flint, 
2  Perry  &  Dav.  594 ;  10  Ad.  &  £11. 753 ; 
indsee  1  Sagden's  Vendors,  155. 

(»)  Dmine  v.  Ferguson,  Hayes,  540- 
543. 

(i)  7  Will.  III.  c.  12,  s.  2,  Irish;  29 
Car.  II.  c.  3,  s.  4,  English. 

(l)  7  Will.  III.  c.  12,  s.  13,  Irish;  29 
Cir.  II.  c.  3,  s.  17,  English. 

(z)  Evans  v,  Roberts,  5  B.  &  Cress. 


840,  by  Littledale,  J. ;  8  Dowl.  &  Ry. 
611,  S.  C;  Parker  v.  Staniland,  11  East, 
362 ;  Warwick  v.  Bruce,  2  M.  &  Selw. 
205 ;  Mayfield  c.  Wadsley,  3  B.  &  Cress. 
357 ;  5  D.  &  Ry.  224 ;  Sainsbury  v. 
Matthews,  4  Mees.  &  W.  343 ;  Dunne  v. 
Ferguson,  Hayes,  540. 

(a)  Waddington  v.  Bristow,  2  Bos.  & 
Pull.  452 ;  Evans  v.  Roberts,  5  B.  & 
Cr.  834.  by  Bayley,  J. ;  8  Dowl.  &  Ry. 
611. 

(6)  Smith  V,  Surman,  9  B.  &  Cr.  561 ; 
4  M.  &  Ry.  455 ;  Anon.  1  Lord  Ray- 
mond,  182. 
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have  made  no  difference,  if  liberty  had  been  given  to  the  vendee  to 
enter  and  fell  the  trees.  In  a  former  case  it  was  ruled  in  the  Ezche- 
quer(c),  that  a  parol  agreement  for  the  sale  of  growing  underwood, 
which  would  pass  to  the  heir  and  not  to  the  executor,  and  did  not  yield 
any  annual  profit,  was  a  contract  relating  to  an  interest  in  land  which 
required  a  note  in  writing  to  render  it  valid.  It  is  difficult  to  distin- 
guish between  a  sale  of  timber  to  be  produced  by  growing  trees,  and 
the  sale  of  the  growing  trees,  if  it  be  immaterial  whether  the  trees  are 
to  be  cut  down  by  the  vendor  or  by  the  vendee ;  but  if  the  rule  on  this 
subject  is  to  be  furnished  by  the  doctrine  of  emblements,  the  case{d) 
of  Scorell  v.  Boxall  affords  a  satisfactory  decision. 

A  parol  agreement  being  entered  into  by  J.  S.  to  supply  a  farmer 
with  a  quantity  of  turnip  seed,  which  the  farmer  contracted  to  sow  on 
his  own  land,  and  to  deliver  the  whole  of  the  8eed(6)  which  the  crop 
should  produce  to  J.  S.  at  a  stated  price,  the  farmer,  though  supplied 
with  the  seed,  refused  to  complete  the  bargain,  and  it  was  ruled  that 
the  agreement  did  not  confer  any  interest  concerning  land,  because  the 
seed  produced  by  the  turnip  crop  would,  at  the  time  of  its  delivery,  be 
merely  a  personal  chattel. 

The  sale  of  fixtures  is  not  a  bargain  for  the  possession  of,  and  does 
not  confer  any  interest  in  land  within  the  meaning  of  the  second  section 
of  the  Act,  for  then  the  interest  of  the  tenant  in  the  fixtures  would  be 
identical  with  his  interest  in  the  land,  and  he  could  not  lawfully  remove 
them,  but  they  are  sold  merely  as  chattels  over  which  the  tenant  has 
an  absolute  right  of  disposal  during  his  term. 

9.  A  license  to  enjoy  a  beneficial  privilege(^)  or  easement  in  land 
may  be  granted  without  deed,  and  notwithstanding  the  Statute  of 
Frauds,  without  writing,  and  such  license  after  being  acted  on,  cannot 
be  countermanded. 

A  positive  or  affirmative  easement,  whether  chattel  or  freehold,  can 
only  be  founded  upon  a  grant  under  seal,  or  upon  an  uninterrupted 
enjoyment  for  twenty  years ;  and,  therefore,  if  a  party  makes  a  drain(A) 
at  his  own  expense,  in  pursuance  of  verbal  permission  for  that  purpose, 


{c)  Scorell  v.  Bozall,  1  Younge  & 
Jerv.  396 ;  Teal  v.  Auty,  4  Moore,  542 ; 
2  Br.  &  Bing.  99. 

(rf)  Scorell  V.  Boxall,  1  Y.  &  Jerv. 
396;  Dunne  v,  Ferguson,  Hayes,  543; 
but  see  1  Sugden's  Vendors,  157. 

le)  Watts  V.  Friend,  10  B.  &  Gresa. 
446 ;  5  M.  &  Ry.  439. 

(/)  Hallen  r.  Runder,  3  Tyrw.  959- 
964 ;  1  Cro.  M.  &  Rose.  266 ;  Evans  v 


Roberts,  5  B.  &  Cress.  841 ;  8  D.  & 
Ry.  611. 

(/or)  Tayler  v.  Waters,  2  Marsh,  551 ; 
7  Taunt.  374. 

(h)  Hewlins  v.  Shippam,  5  B.  &  Cr< 
221 ;  7  Dowl.  &  Ry.  783 ;  Fentiman  r. 
Smith,  4  East,  107 ;  Cocker  v.  Cooper, 
1  Cro.  M.  &  Rose.  418;  5  Tyrw.  105; 
Bryan  v.  Whistler,  8  B.  &  Cr.  288 ;  2 
M.  &  Ry.  318. 
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through  another's  land,  an  action  for  obstructing  the  drain  will  not  lie 
against  the  party  who  granted  the  license ;  but  a  restrictive  or  negative 
easement,  which  does  not  require  any  thing  to  be  done  or  maintained 
on  the  land  of  another,  nor  confer  any  interest  in  the  soil,  may  origi- 
nate in  a  mere  parol  license,  and  when  granted  for  valuable  considera- 
tion, and  after  being  acted  on,  cannot  be  revoked. 

If  a  party  open  windows  in  the  flank  wall  of  his  house,  overlooking 
his  neighbour's  ground,  by  his  express(t)  authority,  the  neighbour  can- 
not afterwards  countermand  the  license,  and  obstruct  the  access  of  light 
to  such  windows.  So  a  license  to  use  a  seat  at  the  opera-house  for 
twenty-one  years  by  the  grant( j)  of  a  silver  ticket,  after  being  paid  for 
and  acted  on  by  sitting  there,  cannot  be  withdrawn. 

A  party  having  concurred  in  selling  a  rick  of  hay  which  was 
stacked  on  his  own  farm,  gave  the  purchaser  permission  to  enter  on  the  , 
land  from  time  to  time  during  a  specified  period  to  remove  it,  and  it 
was  ruled(A)  that  such  license,  after  being  acted  on,  could  not  be  re- 
voked, and  that  the  purchaser  could  not  be  lawfully  prevented  from 
carrying  away  the  hay. 

A  tenant  being  distrained  for  rent,  signed  an  undertaking  to  give 
np  possession  to  the  landlord  in  a  week,  in  consideration  of  the  house- 
hold ftu'niture  under  distress  being  restored  to  her :  the  tenant  sold 
part  of  the  furniture  for  her  own  benefit,  but  afterwards  refused  to  relin- 
quish the  possession,  when  the  landlord  entered  and  nailed  up  the  doors 
and  windows  :  in  an  action  of  trespass  by  the  tenant,  it  was  decided(/) 
that  the  written  undertaking  could  only  be  considered  as  a  license,  as 
it  did  not  convey  an  interest,  and  having  been  given  for  good  consi- 
deration, and  then  acted  on  by  the  tenant,  it  was  not  revocable. 

A  distinction  has  been  established(m)  between  an  act  done  on  the 
lands  of  the  party  granting  the  license,  and  between  an  act  to  be  done 
on  the  land  of  the  party  claiming  the  benefit  of  the  license.  A  license 
g^ven  to  a  party  to  use  his  own  land  in  opposition  to  an  easement  which 
the  licensor  was  entitled  to,  cannot  be  revoked  after  being  executed ;  for 
instance,  a  parol  license  to  a  person  to  place  a  skylight  over  his  own 


(t)  Bridges  V,  Blanchard,  I  Ad.  & 
E1L536;  3  Nev.  &  Mann.  691,  S.  C. 

(j)  Tayler  v.  Waters,  2  Marsh,  551 ; 
7  Taunt.  374 ;  and  see  Wood  v.  Lake, 
Sayer,  2 ;  2  Marsh,  560 ;  Webb  v.  Pa- 
temoster.  Palm.  71 ;  Poph.  151  \  Godb. 
282;  2  Ro.  Rep.  143-152;  The  King 
V,  Inhabitants  of  Homdon,  4  M.  &  Selw. 
^;  but  see  1  Sugd.  Vendors,  139; 
Gale  &  Whatley  on  Easements,  42. 


(ft)  Wood  V.  Manley,  2  P.  &  Dav.  5 ; 
1 1  Ad.  &  £11.  34. 

(J)  Feltham  v.  Cartwright,  5  Bing. 
New  C.  569 ;  and  see  HiU  v.  Ransom, 
C.  B.  East,  1843 ;  21  Law,  J.  275. 

(m)  Bridges  v.  Blanchard,  1  Ad.  & 
Ell.  547,  548,  by  FoUett,  Arg. ;  3  Nev. 
&  M.  691 ;  Hewlins  v.  Shippam,  5  B.  & 
Cress.  233  j  7  D.  &  Ry.  783. 
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area  granted  by  the  owner  of  an  adjoining  house,  who  might  have 
successfully  resisted  the  erection  as  being(it)  productive  of  nuisance  to 
the  licensor's  property,  after  being  acted  on,  cannot  be  countermanded ; 
and  in  like  manner  a  parol  license(o)  to  do  an  act  on  a  party's  own 
land,  affecting  injuriously  the  admittance  of  light  or  air  into  a  neigh- 
bour's house,  or  affecting  a  water  privilege  to  which  a  neighbour  is 
entitled,  becomes  irrevocable  after  expense  incurred. 

However,  a  parol  executory  license  is  countermandable  at  any  time, 
and  if  an  owner  of  land  licenses  another  to  go  over,  or  do  any  act  upon 
his  close,  and  then  conveys  away  the  close,  there  is  an  end  of  the 
license,  because  it  is  only  an  authority( />)  with  respect  to  the  soil  of 
the  grantor,  and  if  the  close  ceases  to  be  his  soil  the  authority  is  in- 
stantly gone.  A  license  executory  is  a  simple  authority  excusing 
trespasses  on  the  close  of  the  grantor,  as  long  as  the  close  belongs  to 
the  licensor,  and  the  license  is  not  countermanded ;  and  if  a  person  out 
of  kindness  allows  his  neighbour  to  pass  over  his  land,  the  transferee 
of  the  land  is  not  bound  to  do  so.  A  license  continues  executory,  un- 
less expense  be  properly  incurred  in  carrying  it  into  effect. 

10.  A  lease  having  been  granted  for  twenty-one  years,  the  landlord 
afterwards  made  improvements  on  the  property,  in  consideration  of  the 
tenant's  agreeing  to  pay  an  additional  yearly  sum  during  the  term,  and 
it  was  decided(9)  such  yearly  allowance,  not  being  rent,  could  not  be 
recovered  by  distress,  but  that  the  agreement,  being  collateral  to  tbe 
lease,  might  be  enforced,  although  not  reduced  into  writing,  and  that 
it  was  not  a  contract  for  an  interest  concerning  land  within  the  mean- 
ing of  the  Statute ;  however,  an  action  for  the  recovery  of  such  a  col- 
lateral sum  can  only  be  maintained(r)  against  the  original  party  to  tbe 
contract,  and  an  assignee  of  the  lease  will  not  be  chargeable  with  such 
an  increased  rent. 

11.  An  agreement  by  parol  which  has  been  carried  into  effect(#), 
although  void  under  the  Statute,  and  incapable  of  being  enforced,  if 
disputed  before  it  is  executed,  will  entitle  the  party  to  recover  as  upon 
a  new  implied  contract.     Under  a  parol(^)  agreement  for  the  sale  of 


(n)  Winter  r.Brockwell,  8  East,  808; 
Harvey  ©.  Reynolds,  12  Price,  724. 

(o)  Ligg^  r.  Inge,  7  Bing.  682 ;  5 
Moo.  &  P.  712,  S.  C. 

(p)  Wallis  V,  Harrison,  4  Mee.  &  W. 
538. 

{q)  Hoby  v.  Roebuck,  2  Marsh,  432; 
7  Taunt.  157i  S.  C. ;  Donellan  v.  Read« 
3  B.  &  Adol.  899 ;  Price  o.  Leyburn, 
Gow's  N.  P.  C.  109. 


(r)  Lambert  v.  Norris,  2  Mees.  &  W. 
333. 

(b)  Poulter  V.  Killingbeck,  I  Bos.  & 
Pidl.  897 ;  Price  v.  Leyburn,  Coir's  N. 
P.  C.  109-112;  Donellan  v.  Read,  3  B. 
&  Adol.  906. 

(0  Teal  V.  Au^r,  2  Br.  &  B.  99;  4 
Moore,  542,  S.  C. ;  Crosby  ».  Wads- 
worth,  6  East,  61 1 ;  Mayfield  o.  Wadsley, 
3  B.  «c  Cr.  357;  5  D.  &  Ry.  224. 
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growing  trees,  which  was  void  under  the  Statute,  a  party  deriving  the 
benefit  of  the  contract  by  carrying  away  the  timber,  was  held  answer- 
able on  the  implied  assumpsit  for  their  value. 

So  where  a  party  repaired  certain  leasehold  premises  belonging  to 
the  defendant,  on  a  parol  promise  made  by  him  to  assign  his  lease  to 
the  plaintiff,  it  was  ruled(tf)  that,  although  the  contract  for  the  assign- 
ment of  the  lease  was  void  under  the  Statute,  yet  the  defendant  was 
liable  in  an  action  for  work  and  labour  to  pay  for  the  repairs. 

12.  By  the  general  rules  of  the  common  law(t7),  if  a  contract  has 
been  reduced  into  writing,  oral  evidence  is  not  admissible  of  what 
passed  between  the  parties  either  before  the  written  instrument  was 
executed,  or  while  it  was  in  a  state  of  preparation,  so  as  to  add  to  or 
sabtract  from,  or  in  any  manner  to  vary  or  qualify  the  written  contract ; 
bat  after  the  agreement  has  been  reduced  into  writing,  the  parties  are 
competent  at  any  time  before  its  breach,  by  a  new  contract,  though 
not  in  writing,  either  altogether  to  waive,  dissolve,  or  annul  the  former 
agreement,  or  to  add  to  or  subtract  from,  vary,  or  qualify  its  terms,  so 
as  to  substitute  a  new  contract,  which  may  be  proved  partly  by  the 
written  agreement  and  partly  by  the  subsequent  verbal  stipulations 
engrafted  upon  what  will  be  thus  left  of  the  written  agreement.  The 
object  of  the  Statute  was  to  exclude  all  oral  evidence  as  to  contracts 
for  the  sale  of  lands,  or  for  any  interest  in  or  concerning  them,  and  that 
any  snch  contract  which  is  sought  to  be  enforced  should  be  proved  by 
writing  only. 

A  contract  in  writing  having  been  entered  into  for  the  sale  of  seve- 
ral lots  of  land  at  a  stipulated  price,  and  to  make  out  a  good  title,  it 
was  afterwards  verbally  agreed  between  the  parties  that  the  purchaser 
should  not  require  any  title  to  be  made  out  to  one  of  the  lots  agreed  to 
be  sold :  the  purchaser  paid  a  deposit,  and  having  taken  possession  of 
ail  the  lots  of  ground,  in  an  action  for  recovery  of  the  residue  of  the 
purchase  money,  it  was  decided(u;)  that  oral  testimony  was  not  admis- 
nble  for  the  purpose  of  shewing  a  waiver  by  the  purchaser  of  his  claim 
to  a  good  title  in  the  whole  of  the  premises ;  but  if  the  contract  had 
not  been  governed  by  the  Statute  of  Frauds,  it  would  have  been  com- 
petent for  the  parties,  by  word  of  mouth,  to  dispense  with  requiring  a 
good  title  to  the  lot  in  question. 

It  is  still  undecided,  whether  a  written  agreement  concerning  lands 

(«)  Gray  v.  Hill,  Ryan  &  M.  420.  mouth  v,  Thomas,  1  Cro.  &  M.  89 ;  3 

(»)  Go«B  V.  Lord   Nugent,  5  B.   &  Tyrw.  26 ;  Harvey  v.  Grahham,  5  Ad. 

Adol.  58-64 ;  2  Nev.  &  M.  28,  S.  C.  &  Ell.  61 ;  6  Nev.  &  Mami.  754,  S.  C. ; 

(»)  Goss  V.  Ld.  Nugent,  5  B.  &  Adol.  Stowell  v.  Rohinson,  3  Bmg.  N.  C.  928 ; 

58;  2  NeT.  k  M.  28,  S.  C. ;  Ld.  Fal-  Marshall  v.  Lynn,  6  Meea.  &  W.  109. 
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may  not  be  wholly(A;)  abandoned  by  parol,  but  it  is  settled,  that  there 
cannot  be  a  partial(y)  abandonment  or  waiter  by  parol,  of  a  contract 
in  writing,  affecting  any  interest  in  land ;  nor  can  any  new  stipulation 
for  enlargement  of  the  time  for  completing  the  contract  be  introduced, 
or  sub8tituted(z),  in  consequence  of  a  subsequent  parol  agreement  to 
that  effect  between  the  parties. 

Premises  having  been  let  by  agreement  in  writing,  at  the  yearly 
rent  of  £29,  without  specifying  any  days  of  payment,  after  the  signbg 
of  the  contract,  the  tenant  said  he  would  like  to  pay  his  rent  quarterly; 
the  landlord  distrained  for  a  quarter's  rent,  and  in  an  action  for  an  unlaw- 
ful distress,  it  was  decided(a),  that  nothing  but  an  entirely  new 
agreement  between  the  parties,  operating  as  a  fresh  demise  on  different 
terms  of  letting,  could  put  an  end  to  the  original  agreement,  and  that 
under  the  written  contract,  stipulating  for  a  yearly  reservation,  a  dis- 
tress for  a  quarter's  rent  could  not  be  supported. 

An  award  founded  on  a  parol  submission  to  arbitration,  directing 
that  a  party  should  execute  a  lease(6)  for  twenty-one  years,  is  within 
the  Statute,  and  cannot  be  specifically  enforced  in  equity ;  but  a  parol 
engagement  to  pay  such  damages  as  should  be  ascertained  by  arbitrar 
tors  in  consequence  of  a  road(c)  having  been  made  through  another's 
land  is  not  a  contract  relating  to  an  interest  in  land  within  the  provi- 
sions of  the  Statute. 

13.  If  a  party  make  a  verbal  promise  to  do  several  acts,  some  of 
which  relate(d)  to  an  interest  in  land,  and  are  required  by  the  Statute 
of  Frauds  to  be  in  writing,  and  others  do  not  come  within  the  Statate, 
the  contract  being  entire  cannot  be  enforced.  A  party  having  entered 
into  a  verbal  agreement  to  take  a  house,  partly  furnished,  at  a  yearly 
rent  of  £170,  to  be  paid  quarterly  in  advance,  with  a  stipulation  on 
the  part  of  the  proprietor  that  it  should  be  suitably  furnished;  the 
tenant  accepted  the  possession,  and  in  an  action(e)  for  not  completing 
the  furniture  of  the  house  pursuant  to  the  contract,  the  Court  hdd  that 
the  agreement  related  to  an  interest  in  land,  and  being  entire,  that  one 


(x)  Go88  V.  Ld.  Nugent,  5  B.  &  Ad. 
58 ;  2  Nev.  &  M.  28,  S.  C. ;  Harvey  v. 
Grabham,  5  Ad.  &  £11.  61 ;  6  Nev.  & 
M.  755,  S.  C. 

(y)  Harvey  v.  Grabham,  5  Ad.  &  £11. 
61 ;  6  Nev.  &  M.  755,  S.  C. 

(z)  Stowell  V.  Robinson,  3  Bing.  N. 
C.  928-037 ;  5  Scott,  196,  S.  C. 

(a)  Turner  v.  Allday,  Tyrw.  k  Gr. 
819;  Marshall  v.  Lynn,  6  Mees.  &  W. 
109,  overruling  Cuff  v.  Penn,  1  M.  & 
Selw.  21. 


(b)  Walters  v.  Morgan,  2  Cox,  369. 

(c)  Gillanders  v.  Lord  Rossmore,  1 
Jones,  504. 

{d)  Chater  v.  Beckett,  7  T.  R.  201 ; 
Ld.  Lexington  v.  Clarke,  2  Ventr.  223; 
and  see  Wood  t;.  Benson,  2  Tyrw.  93  i  2 
Cro.  &  Jerv.  94,  S.  C. 

CO  Mechelen  v.  Wallace,  2  Nev.  &  P. 
224 ;  7  Ad.  &  £U.  49,  S.  C. ;  Ld.  Fal- 
mouth V,  Thomas,  I  Cro.  &  M.  89;  3 
Tyrw.  26. 
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part  could  not  be  separated  from  the  other,  and  the  action  was  not 
maintaiDable. 

If  a  person  get  goods  into  his  possession  on  which  the  landlord  has 
a  right  to  distrain  for  rent,  and  such  person  undertake  to  pay  the  rent, 
though  it  be  clearly  the  debt  of  another,  yet  a  note  in  writing  is  not 
Decessary(/),  but  there  must  be  a  new  consideration  to  the  person 
making  the  engagement  distinct  from  the  original  demand,  and  the 
undertaking  must  not  exceed  the  extent  of  the  consideration. 

One  Thomas  being  tenant  of  a  farm,  at  a  rent  of  forty  pounds  pay- 
able half-yearly  at  Lady-day  and  Michaelmas,  the  defendant,  an  auc- 
tioneer, was  about  to  sell  the  tenant's  effects  in  the  month  of  August, 
when  the  landlord  on  the  day  of  sale  claimed  a  balance  of  £17  as  due 
to  him  for  rent  on  the  preceding  gale  day,  and  threatened  to  distrain 
onless  it  were  settled,  upon  which  the  auctioneer  verbally  premised,  if 
the  kndlord  did  not  distrain,  he  the  auctioneer  would  pay  not  only  the 
rent  then  due,  but  also  the  rent  which  would  be  due  at  the  ensuing 
Michaehnas :  in  an  action(^)  against  the  auctioneer  for  not  perform- 
ing his  engagement,  it  was  decided  that  the  promise  to  pay  the  rent 
which  would  be  due  at  Michaelmas  was  within  the  fourth  section  (A)  of 
the  Statute,  and  not  being  in  writing  was  absolutely  void,  as  the  un- 
dertaking to  pay  the  future  rent  exceeded  the  consideration,  and  was 
nothing  more  than  a  promise  to  pay  money  that  would  become  due 
from  a  third  person,  and  was  within  the  mischief  intended  to  be  reme- 
<iied  by  the  Statute ;  and  the  promise  being  void,  so  far  as  related  to 
the  accruing  rent,  it  could  not  be  deemed  valid  as  to  the  part  which 
applied  to  the  arrears  due  at  Lady-day. 

(/)  Edwards  o.  Kelly,  6  M.  &  Selw.  Cress.  664 »  5  M.  &  Ry.  625 ;  Lord  Lex- 

204 ;  Honlditch  v.  Milne,  3  Espin.  N.  ington  o.  Clarke,  2  Ventr,  223. 

P.  C.  87 ;  Waiiams  v.  Leper,  8  Burr.  (h)  29  Car.  IL  c.  3,  s.  4,  English ;  7 

1866;  2  Wils.  308.  Will.  IIL  c.  12,  s.  2,  Irish. 

(g)  Thomas   v.  Williams,  10  B.  k 
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14.  Difference  between  Lease*  and  Ae^ 
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14.  A  LBA8B  is  a  contract  for  the  possession  and  profits  of  land  for 
a  determinate  period,  where  a  reversion  is  retained  by  the  grantor,  and 
if  made  to  exceed  three  years  must  be  in  writing  signed  by  the  lessor. 
A  lessee  may  assign  or  grant  over  his  whole  interest,  or  may  underlet 
for  any  lesser  estate  than  he  himself  holds,  unless  restrained  by  cove- 
nant or  by  Statute.  Every  absolute  transfer(a)  of  an  interest  or  estate 
holden  by  the  grantor  for  lives  or  for  years,  in  lands  or  tenements,  where 
no  reversion  is  retained,  is  termed  an  assignment. 

A  person,  by  the  grant  of  a  chattel  interest  for  a  less  portion  of 
time  than  his  own  term,  either  by  excepting  the  last  day(6)  of  the 
original  term,  or  by  limiting  the  premises  for  a  certain  number  of  years 
which  may  expire  before  the  end  of  the  original  demise,  will  create  an 
underlease*  A  total  alienation  of  the  whole,  or  of  any  part  of  the  pre> 
mises  comprised  in  the  original  lease  for  the  grantor's  entire  estate,  is 
an  assignment  either  of  the  whole  or  of  such  part,  even  though  it 
clearly  appear  from  the  terms  of  the  grant  that  the  parties  only(c) 
contemplated  an  underletting,  nor  will  the  mere  reservation  of  an  in- 
creased or  profit  rent  to  the  party  transferring  his  interest,  render  the 
instrument  an  underlease. 


(a)  Potdtney  v.  Holmes,  I  Stra.  405; 
PaJmer  v.  Edwards,  1  Doug.  187*  n*; 
Thorn  v.  Woolcombe^  3  B.  &  Adol. 
686-590. 

(b)  2  Prest.  Abstr.  5;  3  Prest.  Abstr. 
115. 


(c)  Parmenter  v,  Webber,  8  Taunt. 
593 ;  2  Moore,  056 ;  Preece  v.  Corrie, 
5  Bing.  24  ;  2  Moo.  &  P.  57 ;  Thornv. 
Woolcombe,  3  B.  &  Adol.  595;  but  see 
Baker  v.  Gostling,  1  Bing.  N.  C.  1^ 
27 ;  4  Moo.  &  Sc.  539,  S.  C. 
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A  transfer  of  the  immediate  possession  of  a  chattel  interest  may  be 
effected  by  any  instrument(£f)  in  writing  signed  by  the  grantor;  but  if 
the  premises  intended  to  be  assigned  are  in  the  hands  of  an  undertenant, 
a  deed  will  be  necessary  for  the  purpose  of  passing  the  revei^Ion. 

The  operative  words  usually  inserted  in  an  assignment  are  *^  assign, 
transfer,  and  set-orer,"  but  any  other  expressions  shewing  the  inten- 
tion of  the  parties  to  make  a  complete  transfer  of  the  interest  will  be 
luffident. 

Where  a  tenant  holding  for  three  lives  conveys  for  the  same  three 
liyes(e)f  reserving  a  rent,  such  reservation  is  not  a  rent-service,  as  the 
g[rantor  does  not  retain  any  reversion,  but  if  the  assurance  be  made  for 
three  different  lives,  a  reversion(/)  is  retained,  and  the  grantee  will 
hold  as  undertenant,  and  not  as  assignee.  If  a  tenant  for  his  own  life 
aod  for  the  life  of  J.  S.  demise  the  premises  for  the  life  of  J.  S.,  this  as- 
lorance  during  the  life  of  the  lessor  will  operate  as  an  underlease,  and 
tfier  his  decease  and  during  the  life  of  the  ceatuique  we  as  an  assign- 
ment; so  where  a  tenant  for  his  own  life  conveys  lands  to  another 
duriog(^)  their  joint  lives,  the  grantor  retains  a  reversion,  because  the 
interest  granted  may  determine  during  his  life. 

A  term  for  years,  whatever  may  be  its  duration,  is  always  consi« 
dered  inferior  in  degree  to  an  estate  of  freehold,  and,  therefore,  a  lessee 
for  life  or  lives,  demising  for  any  number  of  years,  retains  a  reversion, 
and  sach  chattel  interest  is  an  underlease. 

A  demise  by  tenant  from  year  to  year  to  another  person  to  hold 
ftmn(A)  year  to  year,  is  in  legal  operation  a  demise  from  year  to  year 
during  the  continuance  of  the  lessor's  interest,  until  put  an  end  to  by 
notice  to  quit,  and  is  merely  an  underlease,  and  not  an  assignment. 

The  operative  words  generally  used  in  leases  for  years  are  **  demise, 
grant,  and  to  farm-let,"  which  are  commonly  first  inserted  in  the  past 
and  then  repeated  in  the  present  tense.  This  repetition  of  the  words  of 
demise,  which  is  utterly  immaterial,  is  supposed  to  have  originated  in 
the  ancient  practice  of  making  feoffments  by  parol  with  livery  of  seisin, 
and  afterwards  of  ratifying  them  by  deed. 

A  freehold  estate  in  lands  is  usually  transferred  by  lease  and  release, 

(tf)  8  Prest  Abttr.  115;  Botting  p.  Pinker  v.  Litcott,   Bridgm.   by  Bann. 

Mirtin.  1  Campb.  N.  P.  C.  317.  878;  Carter,  45,  S.  C.  contra. 

(e)  Jeniaoii   v.  Ld.   Lexington,  1  P.  (g)  Butler*8   note,  94,  to  Co.    Litt. 

Wms.  555 ;  2  Eq.  Ca.  Abr.  430 ;  Pluck  203,  B. 

«.  Diggea,  2  Hada.  &  Br.  1 ;  5  Blights  (A)  Pike  v.  Eyre,  9  B.  &  Cress.  909 ; 

PirL  Ca.  31 ;   Leasee  Fawcett  v.  Hall,  4  M.  &  Ry.  661,  S.  C. ;  Curtis  v-Whee- 

Ale.  k  Nap.  248,  and  the  note  annexed,  ler.  Moo.  &  Malk.  493 ;  Peirse  v.  Sharr, 

(/)  Hu^es  V.  Howlin*  1  Fox  &  Sm.  2  Mann.  &  Ry.  418. 
7-U,  and  the  note,  1  Fox  &  Sm.  24 ; 

k:2 
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for  \rhich  purpose  a  deed  must  be  executed  by  the  grantor,  requiring 
the  same  formalities,  and  subject  to  the  same  rules  as  in  the  creation  of 
a  freehold  lease. 

15.  It  is  often  a  subject  of  doubt  whether  an  instrument  operates 
as  a  lease  or  actual  demise  conferring  a  legal  title  to  the  possesion  of 
lands,  or  whether  it  is  merely  to  be  considered  as  an  executory  agreement 
or  contract  for  a  future  lease.  If  it  appears  by  an  instrument  in 
writing  to  be  the  intent  of  the  parties,  that  one  of  them  shall(t)  divest 
himself  of  the  possession,  and  the  other  shall  enter  into  immediate 
possession,  and  hold  the  lands  for  a  determinate  time^  either  for  yeais 
or  from  year  to  year,  whether  the  writing  be  in  the  form  of  a  license(y) 
to  occupy,  a  covenant(A),  or  an  agreement(/),  it  will,  in  legal  construe- 
tion,  amount  to  a  lease  for  years,  as  effectually  as  if  the  most  proper  and 
pertinent  words  had  been  used  for  that  purpose. 

In  order  to  constitute  a  valid  lease,  it  is  only  requisite  that  there 
should  be  proper  parties  to  the  instrument(m),  that  it  should  specify 
the  premises  to  be  let,  the  rent(n)  to  be  paid,  the  commencement  and 
expiration  of  the  term,  and  that  there  should  not  be  any  reference(o)  to 
the  performance  of  any  future  act  for  the  purpose  of  carrying  the  con- 
tract  into  effect. 

An  instrument  in  the  following  words,  which  was  executed  by  the 
parties,  was  held  to  be  an  actual  demise:  ^*  Memorandum(;?)  of  an 
agreement  between  Peter  Trevezant  and  Francis  Wright :  Peter  Tre- 
vezant  agrees  to  pay  Francis  Wright  £140  per  annum  for  the  house, 
garden,  stables,  and  coach-house.  No.  1,  Frederick-place,  on  Brixton- 
hill,  for  the  term  of  seven,  fourteen,  or  twenty-one  years,  at  the  option 
of  the  tenant  at  the  end  of  every  seven  years,  the  rent  to  commence 
from  the  1st  of  January,  1827.  Dated  this  29th  of  December,  1826.'* 
The  tenant  entered  on  the  1st  of  January,  and  quitted  at  the  end  of 
the  same  year,  having  given  half  a  year's  previous  notice  of  his  inten- 


(t)  Bac.  Abr.  Leases.  K. ;  Doe  dem. 
Parsley  v.  Day,  2  Q.  B.  Rep.  147 ;  2 
Gale  &  Day.  757,  S.  C. 

(j)  The  Baron  of  Dudley  v.  De  Powles, 
Year  Book,  5  Hen.  VII.  fol.  1 ;  Hall  o. 
Seabright,  1  Sid.  428 ;  2  Keb.  561 ;  1 
Mod.  14,  S.  C. ;  Jepson  v.  Jackson,  2 
Ley.  194 ;  Treyor  v.  Roberts,  Hard. 
366 ;  The  Queen  v.  Winter,  2  Salk.  388. 

{k)  Drake  v.  Munday,  W.Jones,  231 ; 
Cro.  Car.  207 ;  Ri^ht  dem.  Green  o. 
Proctor,  4  Burr.  2208;  Right  dem.  Bas- 
set V.  Thomas,  3  Burr.  1441 ;  Whitlock 
0.  Horton,  Cro.  Jac.  91 ;  Jones  dem.  Ld« 
Trimleston  o.  Inman,  Irish  T.  R.  433 ; 


Doe  dem.  Pritchard  v.  Dodd^  5  B.  fc 
Adol.  689 ;  2  Ney.  &  M.  843 ;  Richards 
V.  Sely,  2  Mod.  79;  Hayergill  v.  Hare, 
3  Bulst.  252. 

(0  See  Cattle  v.  Gamble,  5  Bing.  N. 
C.  46, 6  Scott,  733. 

(m)  Wright  v.  Treyezant,  3  Carr.  & 
P.  441  ;  Moody  &  M.  231. 

(n)  Doe  dem.  Pearson  v.  Ries,  8  Bing* 
182 ;  1  Moo.  &  Sc.  259. 

(o)  John  r.  Jenkins,  3  Tyrw.  177 ;  1 
Cro.  &  M.  227,  S.  C. 

(jp)  Wright  V.  Treyeaant,  3  Carr.  k 
P.  441 ;  Moody  &  M.  231,  S.  C. 
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tion  to  do  so  :  ou  the  trial  of  an  action  for  use  and  occupation,  it  ^as 
insisted  on  behalf  of  the  tenant,  that  the  instrument  did  not  operate  as 
a  lease,  because  it  did  not  contain  any  grant  of  the  premises,  nor  any 
of  the  usual  stipulations  for  regulating  such  a  holding,  but  the  instru- 
ment was  ruled  by  Best,  C.  J.,  to  be  a  lease  as  it  contained  all  the 
essential  requisites  of  a  lease,  and  did  not  refer  to  any  future  arrange- 
ment. 

16.  It  has  been  settled  that  the  words  ^^  agree  to  let(^)  and  agree 
to  take  lands*'  create  a  present  demise.  By  articles  of  agreement  under 
seal,  J.  F.  in  consideration  of  the  yearly  rent  of  £28,  agreed  to  let 
certain  premises  to  one  Green  from  the  Michaelmas  ensuing,  upon 
condition  that  Green(r)  should  paint  and  repair,  &c.,  and  Green,  on 
his  part,  agreed  to  ttzke  the  premises  on  the  specified  conditions,  and 
enter  on  the  same ;  Green  having  entered  commenced  the  repairs,  but 
became  insolvent  before  they  were  completed :  upon  an  ejectment  by 
the  assignee  of  the  insolvent.  Lord  Kenyon  said  he  did  not  see  any 
condition  precedent  in  the  deed,  and  held  the  articles  to  be  an  actual 
demise. 

So  an  agreement  for  the  purchase  of  the  herbage  of  a  close  for  five 
months,  at  the  price  of  £45,  stipulating  that  a  deposit  of  ten  pounds 
per  cent  should  be  paid  down,  and  a  joint(«)  promissory  note  should 
be  given  for  the  residue  payable  within  the  period,  and  that  the  lessee 
should  yield  up  possession  at  the  end  of  the  term,  and  on  failing  to 
give  a  satisfactory  promissory  note,  the  vendor  to  be  at  liberty  to  relet 
the  premises,  was  in  an  action  for  use  and  occupation  held  to  constitute 
an  actual  demise. 

However,  an  instrument  by  which  A.  agrees(^)  to  grant,  and  B. 
agrees  to  take  a  lease  of  land,  though  the  rent  and  term  be  ascertained, 
is  of  itself  only  an  executory  contract  for  a  future  demise.  In  an  early 
case(tt)  it  was  laid  down,  that  if  a  man  promise  another  he  shall  have  a 
lease  in  his  land  for  eight  years,  or  it  is  agreed  between  themselves 
that  one  shall  have  a  lease  of  the  other's  land  for  eight  years,  that  is  no 
lease  of  the  land,  being  merely  a  contract  and  agreement ;  but  if  one 
promise  another  he  shall  have  his  land  for  eight  years,  or  openly  agree 

(9)  Doe  dtfffi.  Pearson  V.  Ries,  8  Bing.  121;   Rawson   v.  Eicke,  2  Nev.  &  P. 

182;  1  Moo.  &  Sc.  259;  Goodtitle  </em.  423;  7  Ad.  &  £11.  451  ;  Dunk  v.  Hun- 

Estwick  p. Way.  I  T.  R.  735.  ter,  5  B.  &  Aid.  327,  by  Holroyd,  J.; 

(0  Doe  dem.  Green  v.  Fidler,  Peake's  Brashier  r.  Jackson,  6  Mees.  &  W .  549. 

Add.  Cases,  33.  (u)  See  the  note  to  Rent  v.  Wichall, 

(<)  Cattle  0.  Gamble,  5  Bing.  6  Scott,  Owen,  49,  33  Eliz. ;  and  see  Dunk  v. 

733,  N.  C.46;  7  Dowl.  Pr.  Ca.  98.  Hunter,  5  B.  &  Aid.  325-327. 

(0  Phillips  P.  Hartley,  3  Carr.  &  P. 
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that  one  shall  have  the  other's  land  for  eight  years,  this  is  a  good  lease 
for  eight  years  by  force  of  the  agreement. 

So  a  proposal  in  writing  made  by  a  tenant  to  pay  a  specified  rent 
for  a  lease  of  certain  lands,  with  an  acceptance  in  writing  by  the  land- 
lord, is  merely  an  executory  agreement  for  a  future  lease,  and  does  not 
amount  to  an  actual  demise ;  but  if  the  tenant  enter  into  possession 
under  such  an  agreement  and  pay  rent,  or  admit  his  liability  to  pay 
rent,  a  yearly  tenancy  will  be  inferred. 

Sir  Anthony  Hart  observed(v)  it  was  settled,  '^  that  in  an  instru* 
ment  purporting  to  be  executory,  the  word  *  demist^  makes  it  a  present 
legal  conveyance,  but  that  it  is  not  settled  whether  the  words  *  hace 
agreed  to  demise'  will  do :  I  think  they  will  not ;  for  agreeing  to  do 
an  act  implies  the  contemplation  of  a  future  occasion  and  another  in- 
strument, into  which  the  lessor  might  introduce  clauses  to  protect  his 
interests." 

17.  A  covenant  that  J.  S.  shall  quietly  et\]oy{w)  certain  premises 
for  a  determinate  period  at  a  fixed  rent,  is  in  itself  a  lease ;  but  where 
copyhold  premises  were  demised  for  three  years,  and  the  lessor  cove- 
nanted to  execute  a  new  lease  thereof  for  three  years  to  commence  at 
the  expiration  of  the  former  term,  and  so  toties  quoties  until  the  term  of 
twenty-one  years  was  expired,  and(x),  in  the  meantime,  that  the  lessee 
should  quietly  hold  the  premises  for  twenty-one  years,  it  was  decided 
that  the  covenant  did  not  amount  to  a  lease,  because  the  intention  of 
the  parties  required  some  efficient  act  of  the  lessor  to  continue  the 
legal  interest,  and  the  Court  could  not  construe  words  which  imported 
only  a  covenant  to  amount  to  a  lease  inconsistent  with  the  nature  of 
the  copyhold  estate. 

So  an  agreement  containing  words  of  present  demise  and  stapnla- 
tions  for  the  grant  of  a  lease,  when  the  lessor  should  obtain  his  own 
lease  of  the  premises  from  a  public  company,  was  held(y)  not  to  confer 
any  actual  demise,  as  it  could  not  be  supposed  it  was  intended  to  grant 
a  lease,  when  it  appeared  on  the  &ioe  of  the  instrument  the  party  bad 
no  power  to  do  so. 

Where  lands  were  conveyed  in  mortgage,  but  the  mortgagor  was 

(o)  Scott  V.  Dunbar,  1  Moll.  454,  by  M.  &  Selw.  255 ;  Do«  dem.  Coore  o. 

Sir  A.  Hart ;  and  see  Hegan  o.  Johnson,  Clare,  2  T.  R.  739 ;  Doe  dem,  Nonn  v. 

2  A  aunt  148.  Lufkin,  4  East,  221;  Lufkin  v.  Nonn, 

(ic)  Doe  dem.  Pritchard  v.  Dodd,  2  11  Vesey,  170;  1  New.  I^>.  163;  Rich- 

Nev.  &  Mann.  843;  5  B.  &  Adol.  689 ;  ards  v.  Sely,  2  Mod.  79$  3  Keb.  638» 

Wilkinson  v.  Hall,  3  Bing.  N.  C.  508-  S.  C. 

532;  4  Scott.  301,  S.  C.  (y)  Hay  ward  v.  Haswell,  I  Nev.  & 

(x)  Fenny  dem.  Eastham  v.  Child,  2  Perry,  411 ;  6  Ad.  &  Eli.  265,  S.C. 
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to  hold,  possess,  and  enjoy  the  premises  until  deSetult  made  in  payment 
of  interest  on  the  mortgage  debt,  it  was  ruled(2r)  that  the  mortgagor 
was  (0  be  considered  a  lessee  until  his  estate  was  put  an  end  to  by  the 
entry  of  the  mortgagee  after  de&ult  made.  It  has,  however,  been 
since  decided(a),  that  a  mortgagee  with  a  similar  clause  after  the  day 
of  payment,  might  recover  in  ejectment  without  notice  or  demand,  as 
the  time  during  which  the  mortgagor  was  to  hold  was  uncertain  and 
indeterminate. 

Although  a  license  to  occupy  land  amounts  to  an  actual  demise, 
yet  an  instrument  under  seal  granting  liberty  and  license  for  a  specified 
term  to  dig,  work,  mine,  and  search  for  metals  and  minerals  in  and 
throughout  certain  lands  and  to  dispose  of  the  ore(6),  metals,  and  mi- 
nerals that  should  within  that  term  be  there  found,  with  a  clause  of 
re-entry  in  failure  of  performance  of  any  of  the  covenants  in  the  deed, 
neither  constitutes  any  demise  of  the  land,  nor  of  the  minerals  therein 
comprised,  and  is  merely  a  grant  of  an  irrevocable  license  to  search 
and  dig  for  ore  within  the  prescribed  limits,  with  a  grant  of  such  mine- 
rals as  should  be  found  and  got  there. 

18.  Great  difference  of  opinion  has  existed  in  respect  of  an  instru- 
ment containing  words  of  present  demise,  and  providing  for  the  exe^ 
cudon  of  a  future  lease,  or  for  the  performance  of  some  future  act  in 
order  to  effectuate  the  agreement  It  is  admitted  that  the  apparent 
intention(c)  of  the  parties  to  be  collected  from  the  words  of  the  instru- 
ment must  govern  its  construction,  but  if  the  terms  of  the  agreement 
be  ambiguous,  the  nature(<2)  of  the  estate  and  the  acts(e)  of  the  parties 
may  be  resorted  to  as  a  guide,  whether  the  parties  intended  to  bind 
themselves  by  an  actual  demise,  or  merely  to  enter  into  an  execu- 
tory(/)  agreement  to  be  carried  into  effect  by  an  actual  lease.  A  brief 
recapitulation  of  the  cases  will  afford  the  best  means  of  pointing  out  the 
distinctions  on  the  subject. 

By  indented  articles  it  was  covenanted  and  agreed  between  the 


(i)  Wilkinflon  o.  Hall,  3  Bing.  N.  C. 
506;  4  S€Ott,30l,S.  C. ;  Doe  £m.  Lys- 
ter  9.  Goldwin,  2  Q.  B.  Rep.  143 ;  1 
Gale  &  Dav.  463. 

(a)  Doe  dem.  Parsley  v.  Day,  2  Q.  B. 
Rep.  147 ;  2  Gale  &  Dav.  757,  S.  C. ; 
Doe  dem,  Roy  lance  v.  Lightfoot,  8  Mees. 
&  W.  559 ;  Shepp.  T.  272 ;  and  see  Hope 
0.  Booth,  1  B.  &  Adol.  498. 

(h)  Doe  dem.  Hanley  o.  Wood,  2  B.  & 
Aid.  724.737 ;  Chetham  v.  Williamson, 
4  Eaiii,  469. 

Kc)  Poole  p.  Beiitley,    12  East,  170; 


Chetham  o.  Williamson,  4  East,  475. 

(d)  Fenny  dem»  Eastham  v.  Child,  2 
M.  &  Selw.  255. 

(«)  Doe  denu  Pearson  v,  Ries,  8  Bing. 
181;  1  Moo.  &  So.  259;  Wilkinsons. 
Hall,  3  Biug.  N.  C.  508^31 ;  4  Scott, 
301 ;  Chapman  v.  Bluck,  4  Bing.  N.  C. 
187-193;  5  Scott,  515;  but  see  Alder- 
man V,  Neate,  4  Mees.  &  W.  716,  by 
Ld.  Abinger. 

(/)  Browne  v.  Warner,  14  Vesey, 
413. 
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parties  that  J.  H.  doth  let  certain  lands  to  the  defendant  for  five  years, 
to  begin(^)  at  Michaelmas  next  following  at  a  specified  rent,  and  that 
a  lease  shall  be  made  and  sealed  according  to  the  effect  of  the  articles 
before  the  feast  of  All  Saints  next  ensuing,  and  the  Court  held  the  arti- 
cles to  be  a  valid  present  demise,  and  that  the  subsequent  covenant 
was  only  for  further  assurance. 

Where  two  persons  agreed  with  all  convenient  speed  to  grant  a 
lease  to  J.  S.,  and  did  thereby  set  and  let  to  him  the  premises  to  hold 
for  twenty-one  years  from  Candlemas  then  next  at  a  certain(A)  rent, 
provided  that  the  said  lease  shall  be  void  on  nonpayment  of  rent,  and 
shall  contain  usual  covenants  on  the  part  of  the  lessors  and  lessee.  The 
tenant  having  entered,  the  instrument  was  held  to  be  a  good  lease  in 
prcBsentif  with  an  agreement  to  execute  a  more  formal  lease  at  a  future 
day. 

An  instrument  dated  the  10th  of  August,  1751,  was  executed  in 
the  following  terms :  "  Be  it  remembered  that  the  Right  Hon.  J. 
Smith  Barry  hath  set,  and  by  these  presents  doth  demise(»)  unto  R. 
Fuller  certain  premises  for  the  term  of  twenty-one  years  to  commence 
the  1st  of  May  or  1st  of  November,  whichever  first  happens  after  the 
said  J.  S.  Barry  recovers  the  said  lands  from  the  heirs  of  M.  O'Hea, 
deceased,  the  said  R.  Fuller  covenanting  and  agreeing  on  the  forego> 
ing  conditions  to  pay  £110  yearly  during  the  term  by  two  equal  pay- 
ments; leases,  with  clauses  of  distress  and  re-entry,  and  all  other  clauses 
usual  between  landlord  and  tenant,  to  be  drawn  and  signed  at  the  re- 
quest of  either  party  as  soon  as  the  said  J.  S.  Barry  recovers  the  lands 
from  O'Hea's  representatives.  In  the  year  1779  J.  S.  Barry  acquired 
the  possession  by  payment  of  a  sum  of  £500  to  the  representatives  of 
O'Hea,  and  upon  an  ejectment  by  the  executors  of  Fuller,  it  was  de- 
cided by  the  Irish  Court  of  King's  Bench  that  the  instrument  in  ques- 
tion was  a  good  lease,  and  upon  a  writ  of  error  to  the  King's  Bench  of 
England  the  judgement  was  affirmed. 

So  under  an  instrument  signed  by  both  parties,  entitled  ^*  Memo- 
randum of  an  agreement  by  which  J.  Poole  agreed  to  let  and  R. 
Bentley  agreed  to  take  a  certain  lot  of  ground  for  the  term  of  sixty-one 
years,  at  the  yearly  rent  of  £120,  payable,  &c.,  and  that  in  considers* 
tion  of  a  lease  to  be  granted  by  Poole  for  the  said  term,  the  tenant 

(/it)  Harrington  v.  Wise,  Cro.    Eliz.  the  Pleadings  in  Winch's  entr.  119. 

!                              486;  Moor,  459;  Noy.  57;  1  Ro.  Abr.  (A)  Baxter  dem.  Abrahall  r.  Brown, 

847,  X.,  pi.  2;  Maldon's  case,  Cro.  Eliz.  2  W.  Bla.  973. 

I                             33  j  Moor,  8,  pi.  31;  Tisdale  v.  Essex,  (t)  Barry   v.  Nugent,  3  Doug.  179i 

Hob.  34  j  3  BuUt.  204;  Moor,  861 ;  1  cited  5  T.  R.  165;  Doe  dem.  Borne  v. 

Ro.  Rep.  397 ;  1  Brownlow,  23 ;  and  see  Saunders,  1  Pox  &  Sm.  18. 
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agreed  within  four  yeara(j)  to  lay  out  £4000  in  building  five  houses, 
and  the  landlord  agreed  to  grant  a  lease  or  leases  of  the  premises  as 
soon  as  the  five  houses  were  covered  in,  and  that  the  said  agreement 
should  be  considered  binding  until  one  fully  prepared  could  be  pro- 
duced :  the  tenant  having  entered  into  possession,  the  instrument 
was  held  to  amount  to  a  lease,  because  it  appeared  to  have  been  the 
intention  of  the  parties  that  the  tenant,  who  was  to  expend  so  much 
capital  on  the  premises  within  the  first  four  years  of  the  term,  should 
bare  a  present  legal  interest  in  the  term  which  was  to  be  binding  on 
both  parties,  though  when  a  certain  progress  was  made  in  the  build- 
ings, a  more  formal  lease  or  leases  might  be  executed  for  the  conve- 
nience of  underletting. 

In  like  manner,  where  one  T.  Walker,  by  a  written  instrument, 
agreed  to  let,  and  also  upon  demand(A)  to  execute,  unto  E.  Groves,  a 
leaseof  a  farm,  and  the  intended  tenant  thereby  agreed  to  take,  and 
npon  demand  to  execute  a  counterpart  of  the  lease  of  the  said  farm,  to 
hold  the  same  from  a  day  specified,  for  fifteen  years,  at  a  certain  rent, 
such  lease  to  contain  the  usucU  covenants,  and  a  clause  of  re-entry,  and 
the  agreement  to  be  binding  until  the  said  lease  should  be  executed, 
and  that  Walker  should,  during  the  then  season,  properly  cultivate  ten 
acres  of  tillage-land,  part  of  the  farm  :  the  tenant  having  entered,  the 
agreement  was  held  to  operate  as  a  present  demise,  and  that  the  provi- 
sion for  a  future  lease,  with  further  covenants,  was  only  for  the  better 
security  of  the  parties. 

An  instrument  entitled  **  Memorandum  of  agreement,  by  which  the 
landlord  ag^reed  to  execute  an  effectual  lease  of  premises  for  a  specified 
term,  at  a  fixed  rent,  subject  to  certain  specified  covenants,  and  the  in- 
tended lessees  agreed  to  accept  the  lease  on  the(/)  stipulated  terms, 
and  to  execute  a  counterpart,  and  in  the  meantime,  and  until  such 
lease  should  be  executed,  the  intended  lessees  to  pay  the  rent,  and  to 
hold  the  premises,  subject  to  the  said  covenants;  and  undertaking  to 
put  the  premises  into  tenantable  repair  at  their  own  expense,  was  held 
to  be  an  actual  lease,  because,  though  the  parties  contemplated  the  ex- 
ecution of  a  formal  lease  in  future,  yet  until  such  lease  was  executed, 
the  parties  were  to  stand  in  the  same  relation  as  if  it  had  been  actually 
carried  into  effect. 

(J)  Poole  V.  Bentley,  12  East,  168;  2  &  W.  704. 
Campb.  N.  P.  C.  286,  S.  C. ;  Curling  (l)  Pinero  v.  Judson,  6  Bing.  206;  3 

r.  MUU,  Trio.    1843,  21  Law.  J.  316,  Moo.  &  P.  497:  Hancock   v.  Caffyn,  8 

C.  B.  Bing.  358;    1  Moo.  &  Sc.  521 ;  but  see 

(A)  Doe  dent.  Walker  v.  Groves,   15  Brashier  v.  Jackaon,  6  Mees.  &  W.  549. 
£ut,  244 ;  Alderman  v.  Neate,  4  Mees. 
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An  instrument  to  the  following  effect  was  held  to  be  an  actual 
demise :  **  Agreement  between  George  Fox  and  John  Staniforthi 
dated  the  11th  of  September,  1830:  George  Fox  doe8(»i)  thb  day 
agree  to  let  to  J.  S.  certain  premises,  situate,  &c.  for  ten  years,  and  to 
build  a  brew-house  at  his  own  expense  on  the  ground,  subject  to  a 
fixed  yearly  rent ;  George  Fox  to  pay  the  ground-rent,  and  he  has 
this  day  received  from  J.  S.  the  sum  of  four  pounds,  in  earnest/'  The 
term  was  held  to  commence  from  the  day  of  the  date ;  and  though  the 
landlord  agreed  to  build  a  brew-house,  there  was  nothing  in  the  instru- 
ment to  shew  that  rent  was  to  be  deferred  to  any  future  day. 

In  like  manner,  under  a  memorandum  of  an  agreement(fi),  by  which 
certain  persons  agreed  to  let,  and  William  Pearson  agreed  to  take,  a 
house,  then  in  an  unfinished  state,  for  sixty  years,  being  the  whole 
term  of  the  grantors  in  the  premises,  at  a  specified  rent,  the  first  pay- 
ment to  be  made  for  the  half-quarter,  at  Christmas  next,  the  intended 
lessee  to  insure,  and  to  have  the  benefit  of  the  insurance  then  lately  made 
by  the  grantors ;  leases  to  be  prepared  by  the  solicitor  of  the  grantors, 
and  to  contain  the  same  stipulations(o)  as  those  in  the  bead-lease.'* 
The  tenant  having  been  let  into  immediate  possession,  the  instrument 
was  held  an  actual  demise,  though  no  precise  day  was  mentioned  when 
rent  was  to  commence,  because  it  was  to  be  inferred  that  the  tenant 
was  to  be  excused  paying  any  rent  for  the  first  half-quarter,  which  he 
would  probably  be  obliged  to  devote  to  repairs,  and  he  was  therefore 
only  required  to  pay  half-a-quarter*s  rent  at  the  Christmas  following; 
and  because  the  stipulation  for  a  future  lease  left  nothing  uncertain,  as 
its  terms  were  to  be  ascertained  by  reference  to  the  head-lease. 

A  memorandum  of  an  agreement,  by  which  John  Faithful  agreed 
to  let  to  William  Warman  premises  at  a  fixed  rent,  for  a  term  of  seven, 
fourteen,  or  twenty-one  years,  at  the  tenant*s  option,  to  commence  the 
ensuing  Christmas :  the  tenant  to  keep  the  premises  in  good  repaifi 
and  to  give  six  months'  notice  before  leaving,  and  to  pay(p)  all  the  ex- 
penses  of  preparing  a  lease  for  either  of  the  before-mentioned  terms,'' 
was  held  to  be  an  actual  demise,  after  the  tenant  had  entered  into  pos- 
session, as  the  instrument  ascertained  the  rent,  the  commencement  of 
the  tenancy,  the  times  of  payment,  and  the  various  covenants. 

(m)  Staniforth  o.  Fox,  7  Binff.  590 ;  225 ;  5  Ney.  k  M.  652,  S.  C. 
5  Moo.  k  P.  589  ;    Doe.  detfu  Phillip  v.  {p)  Warman  v.  Faithful,  5  B.  &  Adol. 

Benjamin,  1  P.  &  Dav.  440.  1042;    3  Nev.  &  M.   137,   S.C;  Dot 

(n)  Doe  dem,  Pearson  o.  Ries,  8  Bing.  dem.  Phillip  v.  Benjamin,  I   P.  &  Dav. 

178;  5  Moo.  &  P.  437;  Wilson  v.  Chis-  440;  9  Ad.  &  Ell.  644,  S.  C;  Jouh 

holm,  4  Carr.  &  P.  474.  dem.  Leader  r.  Duggan,  1  J«bb  &  B.  S. 

(o)  Pearce  o.  Chesljfn,  4  Ad.  &  £11. 
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A  danise  may  be  created  by  two  separate  instmments,  such  as  a 
letter(q)f  proposing  to  take  a  fiurm,  on  one  side,  and  an  answer  ac^ 
oeptiog  the  offer  on  the  other.  It  is  dear  that  two  such  letters  may 
constitute  an  agreement  between  parties :  and  if  an  agreement  may  be 
inferred,  the  Court  may,  where  the  language  permits  it,  infer  a 
demise. 

Although  an  agreement  amounts  to  an  actual  demise,  or  assign- 
ment,  if  it  appear(r)  that  a  further  instrument  is  necessary  to  carry  the 
intention  of  the  parties  into  effect,  a  Court  of  equity  will  not  refuse  its 
assistance  to  a  party  seeking  relief  in  that  respect. 

19.  In  the  next  place,  the  class  of  cases  are  to  be  inrestigated, 
vhere  the  instrument  has  been  considered  merely  an  agreement  prepar 
ratory  to  a  demise,  and  not  to  operate  as  a  lease. 

By  articles  of  agpreement,  not  under  seal,  the  Earl  of  Abingdon 
agreed  to  let(«),  and  Richard  Way  agreed  to  rent  and  take  premises, 
for  seren,  fourteen,  or  twenty-one  years,  in  case  the  said  Earl  should 
so  long  live,  at  the  yearly  rent  of  £1400  :  and  it  was  agreed  that  Ri- 
chard Way  should  enter  immediately,  but  not  commence  payment  of 
rent  until  Lady-day  next,  and  that  leases,  with  the  usual  covenants, 
should  be  executed  by  the  parties  on  or  before  Michaelmas  following : 
the  tenant  entered,  and  it  was  decided,  that  this  instrument  was  only 
executory,  and  did  not  operate  as  a  lease.  Lord  EUenborough,  in  a 
anbaequent  ca8e(/),  rests  the  preceding  determination  on  the  ground  of 
the  stipulation  being,  that  leases,  tmth  the  ueual  covenants^  were  to  be 
executed  before  Michaelmasy  and  the  rent,  which  was  to  be  paid  half- 
yearly,  was  not  to  commence  till  Lady-^ayj  though  the  tenant  was  to 
be  let  into  possession  immediately,  which  looked  to  a  payment  under 
the  leases  to  be  granted. 

Where  articles  of  agreement,  dated  the  4th  of  March,  1783,  were 
entered  into  between  Thomas  Scarisbrick  and  D.  Jackson,  in  regard  to 
certain  fulling-mills,  &c.,  '^  that  the  said  mills  he  shall  enjoys  and  I  en- 
gage to  give  him  a  lease  in,  for  thirty-one  years,  from  Whitsuntide, 
U84,  at  a  specified(M)  rent ;  and  that  I  will  purchase  one  yard  in 
breadth,  to  be  laid  to  the  race,  &c. ;  and  if  it  be  bought,  and  the  pur- 
chase amounts  to  more  than  £200  per  acre,  he  the  said  Jackson  to  pay 


(q)  Chapman  o.  Bluck,  4  Bing.  N.  C. 
187-194;  5  Scott.  515  ;  Pearce  v.  Ches- 
IjQ.  4  Ad.  &  £11.  225;  5  Nev.  &  M. 
^2,  S.  C. ;  and  see  Jones  v.  Re^rnolds,  1 
Galefc  Day.  62;  1  Q.  B.  Rep.  500,  S.  C. 

(r)  Fenner  v.  Hepburn,  2  Yo.  &  CoIL 
in  Chao.  159. 

(0  Goodtitle  tUm.  Estwick  v.  Way,  1 


T.  R.  735 ;  Sturgeon  o.  Painter,  Noy. 
128;  Burghes  v.  Bowman,  3  Keb.  68; 
Doe  dem.  Coore  r.  Clare,  2  T.  R.  739. 

(0  Poole  V.  Bentley,  12  East,  170. 

(k)  Roe  denu  Jackson  o.  Ashbumer,  5 
T.  R.  163 ;  and  see  Doe  dem,  Rogers  «• 
Pullen,  2  Bing.  N.  C.  753 ;  Braver  v. 
Jacksouj  6  Mees.  &  W.  549. 
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what  it  costs  beyond  that  rate/'  it  was  decided,  as  the  complete  enjoy- 
ment of  the  premises  by  the  intended  tenant,  depended  on  the  contin- 
gency of  a  purchase  of  an  adjoining  strip  of  ground,  it  could  not  have 
been  intended  that  any  legal  title  in  the  premises  should  pass  until  that 
was  done,  and  the  commencement  of  the  building  was,  apparently  for 
that  reason,  postponed  for  upwards  of  a  year.  It  is  stated  that  posses- 
sion was  delivered  in  pursuance  of  the  preceding  articles. 

An  instrument  in  writing,  by  which  a  party  agreed  to  let  her  hoase 
to  W.  S.  at  a  specified  rent,  for  her  life,  supposing  it  to  be  occupied  by 
himself,  or  a  tenant  agreeable  to  her :  a  clause  to  be  added  to  the  lease, 
to  give  her  son  power  to  take  the  premises  when  he  came  of  age,  was 
held  to  be  an  executory  agreement(i;),and  that  the  stipulation  for  adding 
a  clause  to  the  lease,  imported  that  something  ulterior  the  agreement 
was  to  be  done,  by  way  of  a  regular  lease. 

In  the  case  of  Browne  i;.Wamer(u;),  it  was  laid  down  by  Lord 
Eldon,  ^^  that,  according  to  the  old  doctrine,  an  agreement  to  let  was 
not  understood  to  make  a  lease,  but  that  the  Courts  afterwards  held,  if 
a  person  said  he  agreed  to  let,  it  was  the  same  as  doing  the  thing; 
however,  it  was  never  denied,  that  if  the  terms  of  the  instrument  indi- 
cated that  the  party  was  looking  forward  to  something  executory,  before 
the  contract  would  be  complete,  that  would  not  be  held  a  lease." 

Under  an  agreement  that  the  landlord  '^  would  by  indenture, 
demise  to  one  Hegan(2;)  certain  premises,  for  fourteen  years,  from  the 
25th  of  December  then  last  past,  at  the  yearly  rent  of  £40,  to  be 
reduced  to  a  yearly  rent  of  £33,  if  the  tenant  should  pay  £40  before 
the  first  quarter,"  the  tenant  entered,  but  never  having  paid  any  rent, 
it  was  ruled  there  was  no  demise,  express  or  implied. 

An  instrument  in  writing,  being  signed  by  the  parties,  in  which 
Dowding  '^  agreed  to  let  to  Bissell  a  fietrm,  except  three  closes  contain- 
ing five  acres,  to  hold  from  Michaelmiu  then  next,  for  twenty-one 
years,  at  a  specified  yearly  rent(y),  subject  to  all  the  usual  covenants 
between  landlord  and  tenant,  where  the  lands  are  situate,  and  a  propor- 
tionate part  of  the  rent  for  the  three  excepted  closes  to  be  deducted," 
the  tenant  entered,  and  it  was  ruled(^),  that  the  instrument  was  execu- 
tory only,  and  did  not  confer  any  legal  estate,  though  it  did  not  contain 
any  positive  agreement  for  a  future  lease.  The  rent  also  was  unascer- 
tained, as  the  value  of  the  excepted  closes  was  to  be  deducted,  and  a 
lease  under  seal  was  required  for  the  insertion  of  the  necessary  covenants. 

(p)  Doe  dem.  Bromfield  v.  Smith,  6  (or)  Hegan  v.  Johnson,  2  Taunt.  148. 

East,  530.  (y)  Morgan  dem.  Dowding  v.  Bissell. 

(to)  Browne  9.  Warner,  14  Vesey,  413.      3  Taunt.  65. 
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An  instrument  dated  the  19th  March,  ISIQ,  being  signed  by  the 
parties,  entitled  "  Memorandum  of  agreement,  by  which  Ann  Hunter 
agreed  to  let,  on  lease^  certain  premises,  with  a  purchasing  clause(z), 
to  Dayid  Dunk,  for  twenty-one  years,  he  to  enter  on  the  premises  on 
or  before  the  \2iii  oi  February ^  1820,  at  a  specified  rent,  paying  on 
entry  £50,  and  if  the  purchase  were  effected  during  the  term,  to  pay 
1000  guineas,*'  the  tenant  having  paid  £50,  and  got  possession,  the 
agreement  was  held  to  be  executory,  as  it  did  not  state  when  the 
tenancy  was  to  commence,  or  the  rent  to  become  due  ;  and  by  express 
6tipuIation(a)  the  entry  was  to  be  on  a  future  day,  and  to  depend  on 
the  lessee's  papng  down  £50,  which  if  he  failed  to  do,  the  term  might 
nerer  have  commenced.  Lord  Tenterden  also  observed  that  the  expres- 
sion " agrees  to  let  on  leasee*  obviously(i)  meant  to  execute  a  lease  ; 
and  Holroyd,  J.,  said,  it  was  dear  that  an  agreement  to  grant  a  lease 
does  not  amount  to  a  letting. 

Where  landlord  and  tenant,  between  whom  there  was  a  subsisting 
tenancy,  entered  into  an  agreement  in  writing,  for  a  new  letting(c)  of 
the  farm  on  different  terms,  stipulating  that  the  amount  of  rent  should 
be  settled  by  valuation,  and  that  the  tenant  should  find  sureties  for  its 
payment,  but  which  conditions  were  not  complied  with,  the  Court  of 
Exchequer  held,  that  although  the  agreement  contained  words  of  pre- 
sent demise,  it  did  not  operate  as  a  lease,  or  vary  the  terms  of  the 
holding  existing  at  the  time  of  its  execution. 

By  a  memorandum  of  agreement,  dated  the  24th  of  Aprils  1831, 
and  signed  by  the  parties,  Mary  Chapman  agreed  to  let,  and  William 
Towner  agreed  to  take,  a  dwelling-house  in  Brighton,  for  twenty-one 
years,  determinable(</)  at  seven  and  fourteen  years :  and  that  the  lease 
to  he  granted  by  Mcury  Chapman  was  to  contain  a  covenant  on  her  part 
for  the  said  William  Towner  to  purchase  the  fee  for  £600,  at  any  time 
within  the  first  seven  years  of  the  term  to  be  granted,  and  a  covenant 
on  the  part  of  William  Towner,  for  payment  of  the  rent  of  £35,  paya- 
ble quarterly,  and  to  keep  the  premises  in  repair,  and  all  other  cove* 
nants,  as  in  houses  in  Brighton  :    the  tenant  entered  into  possession, 


(x)  Dunk  o.  Hunter,  5  B.  &  Aid.  322 ; 
Tempest  r.  Rawling,  13  East,  18 ;  Colley 
9.  Streeton,  3  Dowl.  &  Ry.  522 ;  Haraer- 
ton  c.  Stead,  3  B.  &  Cresw.  478 ;  Clay- 
ton 9,  Burtenshaw,  5  B.  &  Cress.  41 ; 
7  D.  &  Ry.  800 ;  R<iwson  v.  Eicke,  2 
NeT.  &  P.  423;  7  Ad.  &  Ell.  451. 

(a)  See  Staniforth  r.  Fox,  7  Bing. 
593,  by  TindaU  C.  J. 

ib)  Dunk  r.  Hunter,  5  B.  &  Aid.  325. 


(c)  John  V,  Jenkins,  3  Tyrw.  171 ;  1 
Cro.  &  M.  227 ;  and  see  Doe  denu  Bing- 
ham D.  Cartwright,  3  B.  &  Aid.  326; 
Doe  dem,  Rogers  v.  Pullen,  2  Bing.  N. 
C.  749;  3  Scott,  741.  S.  C. 

(d)  Chapman  v,  Towner>  6  Mees,  & 
W.  100;  Jones  v.  Reynolds,  I  Gale  & 
Dav.  62 ;  1  Q.  B.  Rep.  506,  S.  C. ;  but 
see  Curling  v.  Mills,  C.  B.,  Trin.  1843 ; 
21  Law  J.  316. 
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and,  at  the  expiration  of  the  first  seven  years,  quitted  without  giving 
any  previous  notice ;  and  it  was  decided  that  the  instrument  amounted 
only  to  an  executory  agreement  for  a  lease,  because  the  amount  of 
rent,  periods  of  payment,  and  other  terms  of  holding,  were  not  men- 
tioned, except  as  they  were  to  be  contained  in  a  lease  which  was  to  be 
prepared,  and  that,  independently  of  such  future  lease,  there  was  no 
present  demise :  that  the  instrument  did  not  import  it  should  be 
binding  as  a  lease,  until  the  future  lease  should  be  executed;  and 
therefore,  when  the  tenant  entered,  he  was  only  tenant  at  will  until  be 
paid  rent,  and  then  became  tenant  from  year  to  year,  which  tenancy 
could  only  be  determined  by  notice  to  quit,  given  six  months  before 
the  time  of  his  entry,  or  by  surrender  in  writing. 

Where  a  party,  by  an  instrument  in  writing,  dated  the  13th  of  De- 
cember ^  1834,  *' agreed  to  grant  a  lease  of  premises  to  W.  C.  Hood,  to 
hold  them  from  the  25th  of  December  following,  for  a  certain  term,  at 
an  ascertained  rent,  and  until  such  lease  should  have  been  granted,  it 
should  be  lawful  for  the  lessor  to  distrain  for  all  or  any  part  of  the  rent 
which  might  become  due  from  W.  C.  Hood,  in  respect  of  the  premises 
thereby  agreed  to  be  demised,  at  any  time  after  the  execution  of  said 
agreement,  the  Court(e)  held  that  the  instrument  did  not  operate  as  an 
actual  demise,  as  there  was  nothing  contained  in  it  binding  the  lessor 
to  give  possession  in  any  event,  unless  a  lease  were  executed,  and  that 
the  true  construction  of  the  document  was,  that  the  lessor  agreed  to 
grant  a  future  lease,  and  the  lessee  agreed,  that  ifbefore  it  was  granted, 
he  should  be  permitted  to  occupy,  and  did  occupy,  then  the  landlord 
was  to  have  power  to  distrain. 

20.  The  result  to  be  collected  from  the  preceding  decisions  is,  that 
an  instrument  containing  words  of  present  demise,  shall  operate  as  a 
lease  for  years ;  for  instance,  where  a  landlord  **  doth(/^  demise,— or 
lease, — ^or  let, — or  dothf^)  agree  to  demise,— -or  lease, — or  let, — or 
doth  agree  that  the  tenant  shall  hold(A)  and  enjoy;  unless  such  expres- 
sions be  controlled  by  others,  indicating  a  different  intention,— or  if 
the  instrument  shews,  that  the  landlord  intends  the  premises  shall 
be(t)  enjoyed  by  the  tenant  immediately,  or  at  a  future  specified  day, 
on  terms  ascertained  by  the  contract,  a  demise  is  thereby  created,  and 

(e)  Bicknell  v.  Hood,  5  Mees.  &  W.  (A)  Doe  dem.  Pritchard  p.  Dodd,  3 

104.  Nev.  &  M.  843;  5  B.  &  Adol.  689 ;  ob- 

{f)  Barry  ».  Nugent,  3  Doug.  179 ;  serve  the  difference  between  the  two  re- 
ft T.  R.  165 ;  Doe  dem.  Bume  v.  Saun-  ports  of  the  judgment  of  Parke,  J.  in 
ders,  1  Fox  &  Sm.  18.  this  case. 

(g)  Doe  dem.  Pearson  v.  Ries,  6  Bing.  (t)  Chapman  v,  Towner,  6  Mees.  & 

182;  5  Moo.  &  P.  437;  Staniforth  v.  W.  103. 
Fox,  7  Bing.  590 ;  5  Moo.  &  P.  589. 
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a  mere  additional  8tipuIation(y)  for  the  fature  execution  of  a  formal 
letse,  is  considered  only  in  the  nature  of  an  agreement  for  further  as- 
sunnce,  and  will  not  defeat  the  operation  of  unambiguous  words  of 
actual  demise. 

Although  the  agreement  be  clearly  executory,  if  it  contdn  a  stipu- 
lation that  it  shall  be  deemed  binding(*),  until  the  intended  lease  shall 
be  executed,  or  if  the  instrument  contain  words  of  present  demise,  and 
refer(/)  for  the  terms  of  the  future  lease,  either  to  the  head  lease,  or  to 
an  expired  lease,  and  the  tenant  be  let  into  possession,  it  will  hare 
tbe  effect  of  a  lease. 

An  instrument,  whether  intended  to  operate  as  an  actual(m)  de- 
mise, or  as  an  executory(n)  agreement  for  a  lease,  ought  to  specify 
tlie  coTenants  required  by  the  parties,  and  not  to  refer  indefinitely  to 
Q§ttal  or  local  covenants  ;  for  though,  in  some  instances,  a  general 
reference  to  unascertained  covenants  has  not  prevented  an  agreement 
from  being  treated  as  an  actual  demise,  yet  it  is  always  prudent  to 
gtuurd  against  the  litigation  which  such  a  loose  provision  is  calculated 
to  produce. 

However,  where  the  instrument  is  in  its  terms  executory,  not  con- 
taiDug  words  of  present  demise,  and  especially  if  an  intention  be 
expressed  to  complete  the  agreement  by  a  formal  lease,  it  will  not  con- 
fer any  legal  title,  and  can  only  be  specifically  enforced  in  a  Court  of 
Equity.  A  mere  agreement  to  grant  a  Uaaeip)  oi  certain  premises, 
or  to  demise(p)  them  by  indenture,  or  if  the  instrument  leave  unascer- 
taioed  any  of  the  essential  requisites  of  a  lease,  such  as  the  amount  of  the 
rent,  the  times  of  payment,  commencement  or  duration(y)of  the  tenancy, 
or  if  a  stipulation  be  inserted  for  the  performance  of  any  future  act  to 
be  done  before  the  entry  of  the  tenant,  such  as  that  the  premi8es(r) 
ahall  be  valued,  or  that  sureties  shall  be  found  for  payment  of  the 


CO  Baxter  dem.  Abrahall  v.  Browne, 
2  W.  BUl  973. 

(i)  Doe  dim.  Walker  v.  Groves,  15 
East,  S44 ;  PiDero  v.  Judson,  6  Biog. 
M;  3  Moo.  A'  P.  497;  Chapman  v. 
Towner,  6  Mees.  &  W.  100. 

(0  Doe  dem.  Pearson  9.  Ries,  8  Bing. 
178 ;  A  Moo.  &  P.  437  i  Pearce  v.  Ches- 
IjD,  4  Ad.  &  Ell.  225 ;  5  Nev.  &  M. 
652;  Curling  0.  Mills,  C.  B.  Trin.  1843 ; 
21  Law  J.  316. 

(m)  Baiter  dem,  Abrahall  v.  Browne, 
2  W.  Bla.  973 ;  Barry  v.  Nugent,  3 
I>ou^.  179;  5  T.  R.  165;  Doe  dem. 
Walker  V.  Groves,  15  Ea6t.  244;  Alder- 
msn  0.  Neate,  4  Meej».  &  W.  704. 


(If)  Goodtitle  dem.  Estwick  v.  Way,  1 
T.  R.  735;  Morgan  dem.  Dowding  v. 
Bissell,  3  Taunt.  65 ;  Chapman  v.  Tow- 
ner, 6  Mees.  &  W.  100;  Tempest  v. 
Rawling,  13  East,  18. 

(p)  Dunk  V.  Hunter,  5  B.  &  Ad.  327; 
Phillips  V.  Hartley,  3  Car.  &  P.  121; 
Rawson  t;.  Eicke,  2  Nev.  &  P.  423 ;  7 
Ad.  &  Ell.  451. 

(p)  Hegan  o.  Johnson,  2  Taunt.  148. 

Iq)  Doe  dem.  Parsley  v.  Day,  2  Q.  B. 
Rep.  147. 

(r)  John  V.  Jenkins,  3  Tyrw.  171  ;  1 
Cro.  &  M.  227;  and  see  Pentland  v. 
Stokes,  2  Ball  &  B.  68. 
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rent,  or  if  the  instrument  import  that  something(«)  ulterior  the  agpree- 
ment  is  to  be  done,  by  way  of  a  regular  lease,  or  if  it  be  expressly 
agreed,  that  the  contract  shall  not  operate(^)  as  a  present  demise,  or 
unless  the  instrument  appears  to  be  the  contract(tt)  of  both  pardes,  it 
will  not  be  construed  to  constitute  an  actual  lease. 

21.  Questions  of  this  nature  seldom  arise  on  freehold  demises,  as 
such  leases  require  the  solemnity  of  a  deed,  or  the  obsolete  proceedmg 
by  livery  of  seisin,  to  give  them  validity.  An  instrument,  under  seal, 
entitled(t;),  *^  Memorandum  of  an  agreement,  whereby  the  Earl  of 
Aldborough  demised,  granted,  set,  and  to  &rm-let,  unto  Morley  Saun- 
ders, his  heirs  and  assigns,  certain  premises,  for  three  lives  therein 
named,  and  during  such  other  lives  as  should  be  thereto  added,  at  the 
yearly  rent  of  £1 17,  payable  half-yearly,  on  every  25th  of  March  aud 
29th  of  September,  the  first  of  said  payments  to  be  made  an  the  first 
of  said  gale-days  which  should  happen  next  after  the  expiration  or 
sooner  determination  of  the  leases  of  the  premises  then  subsisting:  aod 
the  Earl  thereby  covenanted,  when  required,  to  execute  a  lease  of  the 
premises,  of  the  tenor,  and  at  the  rent  aforesaid,  containing  the  usual 
covenants  between  landlord  and  tenant,  and  also  a  covenant  for  renewal 
thereof  for  ever,  upon  payment  of  half-a-year's  rent  as  a  fine ;  and  the 
said  Morley  Saunders  thereby  covenanted,  at  his  own  cost,  to  execute 
a  counterpart  of  such  lease,  and  to  pay  the  rent,  and  perform  the  cove- 
nants which,  on  the  tenant's  part,  were  to  be  paid,  reserved,  and 
performed,  was  held  to  operate  as  a  valid  grant  of  the  reversion  in  the 
premises  for  the  specified  lives;  and  that  the  introduction  of  executory 
covenants  into  the  instrument,  did  not  prevent  it  from  being  a  1^ 
conveyance,  as  it  contained  express  words  of  grant. 

An  instrument,  though  under  seal,  purporting  to  grant  a  lease  pur 
outer  vie,  will  not  confer  any  legal  estate,  unless  such(t£;)  life  be 
named,  and  be  the  life  of  a  person(a;)  then  in  existence.  By  an  agree* 
ment  in  writing,  dated  in  May,  1770,  William  Roth  well  demised,  or 
agreed  to  demise  to  H.  P.,  certain  lands  for  three  lives  (not  named), 
renewable  for  ever,  at  a  specified  yearly  rent,  and  it  was  agreed,  that 

(s)  Doe  dem.  Bromfield  v.  Smith,  6  Fox  &  Sm.  18;   Doe  dem.  Warner  o. 

East,  530;  Chapman  o.  Towner,  6  Mees.  Browne,  8  East,  167 ;  Browne  o.  War- 

&  W.  100.  ner,  14  Vesey,  158- 

(0  Perring  v.  Brook,  7  Carr.  &  P.  (to)  Pentland  v.  Stokes,  2  Ball  &  B. 

869 ;  1  Moo.  &  Rob.  510,  S.  C.  68. 

(tt)  Clayton  v.  Burtenshaw,  5  B.  &  (x)  Doe  dem,  Pemberton  v.  Edwsrck 

Cress.  41.  1  Mees.  &  W.  553 ;  Tyrw.  &  Gr.  1006. 

(r)  Doe  dem.  Burne  v.  Saunders,  1 
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leases  should  be  perfected  at  the  request  of  either  of  the  parties.  It  was 
contended,  that  the  instrument,  which  contained  words(^)  of  present 
demise,  conveyed  a  legal  estate,  and  should  be  taken  most  strongly 
against  the  g^ntor ;  and  as  no  lives  were  named,  should  be  construed 
a  I^;al  demise  for  the  life  of  the  grantee  :  but  Lord  Manners  observed, 
that  in  the  cases  which  had  established  contracts  to  be  legal,  in  which 
something  further  was  covenanted  to  be  done,  all  the  terms  of  the 
agreement  had  been  ascertained,  and  nothing  was  wanting  but  a  regu- 
lar coDveyance  :  in  this  instance  the  lives  were  not  named,  which 
formed  an  essential  part  of  the  contract,  as  it  was  not  the  lessor's  inten- 
tion to  grant  a  lease  to  the  lessee  for  his  own  life,  but  for  lives  to  be 
thereafter  named,  and  to  be  inserted  in  a  lease  which  it  was  the  duty  of 
the  lessee  to  cause  to  be  prepared,  and  therefore  the  contract  was  to  be 
eonsidered  merely  executory. 

An  instrument  purporting  to  grant  lands  for  lives,  and  for  years 
concurrently,  though  insufficient  to  pass  an  estate  of  freehold,  may 
confer  a  valid  lease  for  years.  William  Leader,  by  articles  of  agree- 
ment dated  the  10th  of  November,  granted  to  one  Duggan  certain 
premises(r)  for  three  specified  lives,  or  for  thirty-one  years,  to  com- 
mence from  the  25th  day  of  March  following,  at  the  yearly  rent  of 
forty  pounds,  and  stipulating  that  leases  should  be  perfected  at  the 
request  of  either  party,  with  the  usual  covenants  between  landlord  and 
tenant :  the  Queen's  Bench  held  that  the  intention  of  the  parties  was 
to  give  the  tenant  a  lease  for  three  lives,  or  thirty-one  years,  whichever 
should  longest  last;  and  though  the  instrument  was  insufficient  to 
pass  an  estate  of  freehold,  and  in  that  respect  executory,  yet  it  had 
the  operation  of  a  valid  lease  for  the  term  of  years. 

22.  Where  an  agreement  for  the  sale  and  assignment  of  certain 
premises  contained  a  stipulation  that,  in  the  meantime,  and  until  the 
assignment  was  effected,  the  intended  purchaser  should  pay  and  allow 
the  vendor  at  the  rate  of  £lOO(a)  yearly,  from  the  time  of  taking  pos- 
session, until  the  completion  of  the  purchase :  the  intended  purchaser 
entered,  and  one  half  yearly  payment  having  become  due  before  the 
assignment  was  completed,  the  Court  held  it  was  due  as  rent,  and  that 
the  sheriff,  in  levying  an  execution  against  the  vendee,  was  bound  to 
pay  such  sum  to  the  vendor,  as  landlord. 

The  purchaser  of  an  estate  entered  into  possession,  under  an  agree- 

(y)  PentUnd  v.  Stokes,  2  Ball  &  B.  and  see  Long  v.  Rankin,  in  the  Appen- 

^  dix  to  Sugden  on  Powers,  539. 

(z)  Jones  dem.  Leader  v.  Duggan,  1  (a)  Saunders   v.  Musgrave,    6  B.  & 

JeM)&  B.  3,4  Irish  Law  Rep.  86,  S.C. ;  Cress.  524     9  D.  &  Ry.  29,  S.  C. 
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ment,  by  deed,  that  the  purchase-moDey  should  remain  a  charge  on 
the  land  for  five  years ;  and  he  thereby(6)  covenanted  to  pay  the  inte- 
rest as  long  as  the  principal  should  remain  unpaid;  and  in  case  it 
should  be  in  arrear  for  thirty  days,  that  the  purchaser  should  be  consi- 
dered 03  tenant  to  the  vendor,  at  a  rent  equal  to  the  yearly  interest, 
with  power  to  the  vendor  to  distrain,  and  dispose  of  the  distress  in  like 
manner  as  a  distress  for  rent  reserved  by  lease :  it  was  decided,  that  the 
instrument  not  being  originally  a  lease,  did  not  become  a  lease  by 
reason  of  the  interest  being  in  arrear,  or  of  a  distress  being  made  by 
the  vendor  to  enforce  payment,  and  that  the  insertion  of  the  clause  of 
distress  in  the  deed,  could  not  alter  the  nature  of  the  contract  between 
the  parties. 

(5)  Hope   V.  Booth,  I  B.  &  Adol.      Psrsley  v.  Day,  2  Q.  B.  Rep.  147 ;  2 
498;  Doe  d^.  Tomes  v.  Chamberliune,      Gale  &  Day.  757. 
5  Mees.  &  W.  14;  and  see  Doe  dem. 
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CHAPTER  X. 


OF  THE  SPECIFIC  PERFORMANCE  OF  AGREEMENTS  FOR 

LEASES. 


1.  Grounds  of  equitable  Interference 

in  the  specificExecuHon  of  Agree  ^ 
menu. 

2.  Signature   of  Agreement  by  the 

rarty  to  be  charged, 

3.  What  Signature  is  required. 

4.  What   Contracts  for  Leases    by 

Agent,  are  binding  on  his  Prin^ 
c^aL 

5.  Letting,  or  Sale  of  Lands,  before 

Master^  valid  without  Signature. 

6.  How  the  Party  may  be  bound,  who 

has  not  signed. 
7-  Hie  Contract  must  state  all  the 

Terms  of  intended  Lease  ;  or  re- 

fer  to  seme  Document,  supplying 

the  Omissions. 
^.  Name  of  the  Party  seeking  Relief, 

must  appear  in  the  Agreement, 

or  be  collected  from  it. 


9.  Subject  of  the  Contract  may  be  eX" 
plained  by  extrinsic  Evidence. 

10.  Consequence  of  Omission  to  name 

cestuique  vies,  in  Contract  for  a 
Lease. 

11.  What  Acceptance  binding. 

1*2.  Mutuality  required  in  Contracts. 

13.  Where  Rent  or  Covenants  are  to  be 

fixed  by  Arbitration, 

14.  Agreement  with  prospective  contin- 

gent Stipulations,  not  specifically 
enforced. 

15.  Agreement  to  reduce  Rent,  when 

enforced. 

16.  Party  may  admit  the  Agreement, 

and  rely  on    the  Statute   as  a 
Defence. 

17.  Acts  of  part  Performance. 

18.  Payment  of  Money  not  part  Per* 

formance. 


I.  The  only  remedy  provided  by  the  common  law  for  breach  of  a 
oorenant,  or  agreement  to  execute  a  lease  of  lands,  not  containing  any 
present  demise,  is  by  action  for  recovery  of  damages.  Courts  of  law 
being  unable  to  enforce  the  specific  execution  of  an  agreement  for  a 
lease,  or  to  place  the  party  in  a  situation  equally  beneficial  as  if  the 
contract  were  carried  into  eifect,  the  interposition  of  equity  was  rendered 
necessary,  to  afford  complete  relief,  by  compellbg  its  specific  per« 
fermance.  It  was  formerly  considered,  that  specific  execution  of  a 
contract  could(a)  only  be  enforced  in  equity,  when  damages  might 
We  been  recovered  at  law,  for  refusing,  or  neglecting  to  carry  the 
agreement  into  effect ;  but  it  is  now  established,  that  equitable  relief 
will,  in  many  in8tances(6),  be  granted,  where,  through  the  default  of 
the  party  seeking  specific  performance,  or  from  other  causes,  an  action 
could  not  be  maintained. 

A  court  of  equity  will  not  entertain  a  suit  brought  exclusively  to 


(a)  Mirquess  of  Normariby  v.  the 
Duke  of  Devonshire,  2  Freem.  217; 
Wiseman  v.  Roper,  1  Oban.  Rep.  84; 
I>odsley  r.  Kionersley,  1  AmW.  406. 


(h)  Davis  v.  Hone,  2  Sch.  &  Lef.347; 
Lennon  v.  Napper,  2  Sch.  &  Lef.  685 ; 
Seton  V.  Sladc,  7  Vesey,  265. 
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obtain  compensation  in  damages  in  consequence(c)  of  fraud,  or  fiiilare(({) 
in  the  contract,  as  a  court  of  law  is  competent  to  give  adequate  relief 
in  such  cases,  and  is  a  fitter  tribunal  for  the  purpose.  An  agreement 
being  entered  into  for  the  purchase  of  certain  tenements(e),  which  were 
stated  to  produce  an  annual  profit  of  £110,  the  conveyance  was  ex- 
ecuted, and  the  purchaser  was  put  into  possession,  when  it  appeared 
that  the  rental  only  amounted  to  £89 :  upon  a  bill,  seeking  compensfr- 
tion,  it  was  decided,  that  the  jurisdiction  of  equity  in  g^nting  compen- 
sation in  cases  of  specific  performance,  was  only  incidental  to  the  right 
of  awarding  relief  in  such  cases,  and  the  bill  was  dismissed. 

The  interference  of  Courts  of  Equity  in  suits  to  compel  the  execu- 
tion of  agreements  for  leases,  is  governed  by  settled  rules ;  and  when- 
ever a  contract  in  writing,  for  a  lease  of  lands,  is  entered  into  by 
competent  parties,  without  deceit,  or  misrepresentation,  mistake,  or 
surprise,  specifying  the  rent,  term,  and  other(/^  material  particulars  of 
the  intended  lease,  it  is  as  much  of  course  for  a  Court  of  Equity  to 
decree  specific  performance,  as  it  would  be  to  give  damages  at  law  for 
breach  of  the  contract. 

2.  An  executory  contract  for  a  lease  of  lands,  will  be  enforced  in 
equity  against  the  party  (^)  signing  the  instrument,  and  the  omission  of 
the  signature  of  the  party  applying  for  relief  is  not  essential :  this 
rule  is  now  established,  and  being  founded  on  the  words  of  the  Statute 
of  Frauds,  is  equally(A)  applicable  to  courts  of  law. 

Lord  Redesdale  was  of  opinion,  that  an  agreement  for  a  lease, 
signed  by  the  lessor  alone,  ought  not  to  be  specifically  executed, 
where(t)  nothing  had  been  done  in  pursuance  of  the  contract.  How- 
ever, the  mere  circumstance,  that  a  party  seeking  relief  has  not  signed, 
will  not  of  itself  disentitle  him  to  the  aid  of  a  Court  of  Equity ;  but  if 
such  party  be  guilty  of  unnecessary  (7)  delay,  or  has  been  endeavouring 
to  gain(ft)  any  undue  advantage,  or  to  evade  the  performance  of  the 


(c)  Harnett  o.  Yielding,  2  Sch.  &  Lef. 
549-560;  Newham  9.  May,  M*Clell. 
511;  Denton  v.  Stewart,  1  Cox,  258; 
17  Vesey,  276,  n. ;  Greenaway  v,  Adams, 
12  Vesey,  395;  Kendall  v.  Beckett,  2 
Russ.  &  M.  68. 

(rf)  Todd  w.  Gee,  17Ves.273;  Blore 
V.  Sutton,  3  Meriv.  248;  Gwillim  v. 
Stone,  14  Vesey,  126;  Sain«bury  v.  Jones, 
5  My.  &  Cr.  1. 

(er)  Newham  r.  May,  M'Clell.  511. 

(/)  Hall  V,  Warren,  9  Ves.  608  ;  and 
see  Hovenden's  note  to  Brodie  v.  St. 
Paul,  1  Vesey,  J.  326. 

(g)  Child  V.  Comber,  3  Swa.  423 ; 
Backhouse   v.    Mohun,   3    Swa.    434; 


Fowle  V.  Freeman,  9  Ves.  851 ;  Ld.  Or- 
mond  V.  Anderson,  2  Ball  &  B.  363; 
Boys  V.  Ayerst,  6  Madd.  316 ;  Palmer  v, 
Scott,  1  Russ.  &  M.  391 ;  Tamlyn,  488, 
S.  C. ;  Owen  v.  Thomas,  3  My.  k  K. 
353 ;  Field  v.  Boland,  1  Dru.  &  W.  37. 

(A)  Laythoarp  v.  Bryant,  2  Biog.  N. 
C.  735 :  3  Scott,  238. 

(t)  Lawrenson  v.  Butler,  1  Sch.  & 
Lef.  13. 

(j)  O'Rourke  v.  Percival,  2  Ball  &  B. 
58;  Martin  v.  Mitchell.  2  Jac.  &  W. 
428 ;  Backhouse  o.  Mohun,  3  Swa.  435. 

(A)  Ld.  Ormond  v.  Anderson,  2  Ball 
&  B.  371. 
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contract,  a  Court  of  Equity  would  probably  decline  interfering  in  eon- 
lequence  of  such  misconduct. 

3.  An  agreement  for  a  lease  in  the  handwriting  of  the  party  sought 
to  be  charged,  and  containing  his  name  in  his  own  handwriting,  at  the 
beginning(/)  of  the  document,  as,  ^*  J*  S.  agrees  to  let,"  &c. ;  or, 
**  Mr.  Parker(in)  has  agreed,"  &c.,  is  considered  equivalent  to  signing, 
and  will  be  effectual,  even  though  a  place  should  be  left  at  the  foot(n) 
of  the  instrument,  for  the  signature  of  the  party.  In  fact,  it  is  utterly 
immaterial  in  what  part  of  the  agreement  the  name  is  inserted,  provided 
it  be  in  the  handwriting  of  the  party  himself,  and  have  the  effect  of 
authenticating  the  whole(p)  instrument :  but  an  incidental  introduction 
of  the  name  into  the  middle  of  the  paper,  referring  only  to  some  part 
of  its  contents,  will  not  confer  such  a  degree  of  authenticity  as  is 
required  by  the  Statute. 

A  letter  in  the  hand-writing  of  a  party  sought  to  be  charged, 
wi^out  introducing  the  name,  will  not  be  sufficient.  A  letter(p)  ad- 
dressed by  a  mother  to  her  son,  beginning,  **  My  dear  Robert,"  and 
conclading,  *<  Believe  me  to  be  the  most  affectionate  of  mothers,"  was 
held  not  to  be  signed  so  as  to  constitute  an  agreement  binding  the  mo- 
ther's property  after  her  decease,  because,  in  order  to  satisfy  the 
Statute,  there  must  be  an  actual  signature  of  the  name  by  the  party 
in  some  part  of  the  instrument,  or  there  must  be  something  intended 
to  be  equivalent  to{q)  signature,  such  as  a  person,  unable  to  write, 
loaking  his  mark. 

The  mere  alteration  of  a  draft  of  a  lease  by  a  party  in  his  own 
ha]id-writing(r),  will  not  take  the  case  out  of  the  Statute;  nor  if  a  party 
prepare(«)  a  proposal  for  a  lease  of  lands,  in  his  own  handwriting,  in 
the  name,  and  on  behalf  of  his  intended  tenant,  and  forward  it  to  him 
for  his  signature,  although  the  tenant  sign  the  instrument,  the  landlord 
will  not  be  compelled  to  carry  it  into  effect,  unless  his  signature  be 
affixed,  or(^)  unless  a  letter,  or  some  other  document  duly  signed  by 
him,  contain  a  reference  to  the  proposal. 


(0  Knight  V.  Crockford,  1  Espin.  N. 
P.  C.  189 ;  Saunderson  v.  Jackson,  2 
Bos.  &  Poll.  238. 

(ai)  Propert  v.  Parker,  1  Rubs.  &  M. 
^i  Morison  r.  Turnour,  18  Vesey, 
Ho ;  Ogilvie  0.  Foljambe,  3  Meriv.  53- 
62;  BleakleT  o.  Smith,  11  Simons,  150. 

(s)  Saunderson  v.  Jackson,  2  Bos.  & 
Poll  238. 

(0)  Stokes  V.  Moore,  1  Cox,  219;  1 
P.  Wms.  771,  note;  Hubert  v.  Turner, 


1  Carr.  &  Marsh.  351. 

ip)  Selby  V.  Selby,  3  Meriv.  2. 

Iq)  Selby  t;.  Selby,  3  Meriv.  2-6. 

(r)  Hawkins  v.  Holmes,  1  P.  Wms. 
770. 

(0  Ithel  V.  Potter,  1  P.  Wms.  771, 
cited. 

(0  Selbv  V,  Selby,  3  Meriv.  6  ;  Coles 
V.  Trecothick,  9  Vesey,  250;  1  Smith's 
Rep.  233 ;  Shippey  v.  berrison,  5  Espin. 
N.  P.  C.  190. 
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An  agreement  for  a  sale  of  lands,  signed  by  the  vendor,  was  sent 
by  him  to  his  attorney,  with  a  letter  written  at  the  bottom  of  the  same 
paper,  desiring  that  a  technical  agreement  should  be  prepared :  the 
vendor  having  afterwards  refused  to  perform  his  contract,  the  Court, 
on  motion(tt),  ordered  the  attorney  to  hand  over  the  document  to  the 
vendee,  for  the  purpose  of  getting  it  stamped,  though  it  was  contended 
to  be  merely  a  private  letter  addressed  to  the  attorney,  containing  in* 
structions  from  his  client. 

It  need  not  be  alleged  in  a  bill  for  specific  performance,  that  the 
agreement  was  signed  by  the  party  sought  to  be  charged(t;),  because 
the  existence  of  an  agreement  must  necessarily  be  averred,  which  it 
will  be  presumed  was  signed,  until  the  contrary  be  shewn. 

4.  No  lease,  estate,  interest  of  freehold,  term  of  years,  nor  any  un- 
certain interest  in  lands  or  tenements,  other  than  demises  for  a  period 
not  exceeding  three  years,  nor  any  assignment  or  surrender  of  such 
leases  or  interests,  can(u;)  be  made  or  created,  unless  put  in  writing, 
and  signed  by  the  parties  so  making  or  creating  the  same,  or  the  agents 
of  such  parties  lawfully  authorized,  by  writing^  to  sign(a;)  the  same. 
But  for  the  purpose  of  charging  any  person  for  the  debt  or  default 
of  another,  or  upon  any  agreement  in  consideration  of  marriage,  or 
upon  any  executory  contract  for  a  lea8e(y),  or  sale  of  lands,  or  tene- 
ments, or  any  interest  in  or  concerning  them,  |or  upon  any  agreement 
not  to  be  performed  within  a  year,  though  such  agreement  must  be  in 
writing,  signed  by  the  party  to  be  charged,  or  his  agent,  lawfully  au- 
thorized to  sign  the  same,  such  authority  (2;)  is  not  required  to  be 
in  writing. 

Hence,  the  authority  of  an  agent  to  bind  his  principal,  by 
an  executory  or  equitable  agreement  for  a  lease,  need  not  be  in 
writing ;  but  the  authority  of  an  agent  to  sign(a)  an  actual  lease,  or 
instrument,  by  which  an  interest  in  land  is  transferred,  must  be  tn 
writing^  and  an  authority  enabling  an  agent  to  execute  a  lease,  or 
other  instrument  under  sealy  in  the  name  of  his  principal,  must  becon- 
ferred(6)  by  a  deed,  or  letter  of  attorney  under  seal.     It  is  always  pru- 


(u)  Fowle  V.  Freeman,  1  Sugd.  164 ; 
9  Vesey,  351. 

(d)  Kist  v.  Hobson,  1  Sim.  &  St.  648. 

{w)  7  Will.  III.  c.  12,  s,  1,  Irish ;  29 
Car.  II.  c.  3,  68.  1,2  and  3,  English. 

(x)  Howard  r.  Braithwaite,  1  Vee.  & 
B.  207,  by  Ld.  Eldon. 

(y)  Story  on  Agency,  60. 

(r)  Clinan  v.  Osoke,  1  Sch.  &  Lef. 
22^1 ;    Barry  v.  Lord   Barrymore,   1 


Sch.  &  Lef.  28,  cited;  Waller  ».  Hen- 
don.  5  Vin.  Abr.  524,  pi.  45 ;  Deverell 
v.  Lord  Bolton,  18  Vesey,  505-^9; 
Coles  V.  Trecothick,9  Vesey,  250;  and 
see  Fagan  v.  Howard,  Walfis,  33. 

(a)  1  Sugd.  Vendors,  186  ;  Callaghan 
V*  Pepper,  2  Irish  Eq.  R^.  899. 

(6)  Harrison  v.  Jackson,  7  T.  R.  208; 
Steiglitz  V.  Egginton,  Holt's  N.P.C 
141. 
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dent  that  an  agent  or  steward,  authorized  to  contract  for  the  letting  or 
for  the  sale  of  lands,  should  have  an  authority  in  writing  for  that  pur« 
pose,  in  consequence  of  the  difficulty  in  proving  the  eidstence  or 
extent  of  a  verbal  authority ;  hut  if  the  principal  be  aware  of  the  exis- 
tence of  an  agreement(<r)  in  writing  by  his  agent  for  a  lease,  a  parol 
acknowledgment  of  such  contract  by  the  principal  is  binding. 

Upon  a  parol  treaty  for  the  purchase  of  certain  premises,  the  owner 
wrote  a  letter  to  a  third  person(d),  agreeing  to  adopt  the  proposal 
made  for  the  purchase,  if  he  thought  the  sum  offered  was  the  fair  value  : 
the  vendee  deposited  the  price  with  such  third  person,  who  made  and 
signed  a  memorandum,  that  he  considered  the  sum  offered  to  be  a  great 
price  for  the  property ;  and  on  a  bill  by  the  vendee  for  specific  per- 
foraumce,  the  contract  was  enforced,  because  such  third  person  was 
acting  in  the  place  of  the  vendor,  as  his  agent,  and  every  dealing  with 
the  one  was  a  dealing  with  the  other. 

In  general,  an  agent  cannot  delegate  his  authority,  because  the 
personal  confidence  reposed  in  him  cannot  be  transferred  to  a  stranger, 
who  might  not  have  been  selected  by  the  principal  for  such  a  purpose. 
A  person,  therefore,  who  is  empowered  by  the  owner  to  sell  an  estate 
or  to  make  leases  for  him,  cannot  bind  his  principal  by  an  agreement 
entered  into  by  his  clerk,  whether  it  be  signed  by  such  clerk  in  his  own 
name,  or  in  the  name  of  the  authorized  agent,  or  of  the  principal. 
Where  an  agreement  for  a  building  lease  was  made  by  the  conduct- 
ing derk  of  an  authorized  agent,  with  his  privity,  and  was  then  entered 
m  the  agent's  book,  and  signed  by  the  intended  lessee,  to  which  the 
clerk(€)  annexed  the  initials  of  his  name,  it  was  decided,  that  the  clerk 
not  being  an  authorized  agent,  such  an  entry  could  not,  after  the  death 
of  the  principal,  be  deemed  binding  on  the  remainder-man. 

If  an  individual  enter  into  an  agreement  to  take  a  lease,  or  make  a 
purchase  of  lands  on  behalf  of  another,  who  denies  having  given  any 
authority  for  that  purpose,  and  if  the  agent  be  obliged  specifically  to 
execute  the  contract  himself,  he  may  exhibit  his  bill(y)  against  his 
prindpal,  and  if  the  agency  be  disputed  an  issue  will  be  directed  to  try 
the  fact,  and  if  the  agency  be  established  the  principal  will  be  com- 
pelled to  take  the  property  at  the  rent  or  for  the  price  which  the  agent 
was  authorized  in  giving ;  and  if  an  agent  effect  a  purchase  in  his  own 

(c)  Callaghan  r.  Pepper,  2  Irish  Eq.  Charlewood  v.  The  Duke  of  Bedford,  1 

Rep.  399.  Atk.  497 ;  Story  on  Agency,  136. 

(rf)  Field  17.  Boland,  I  Dru.  &  Walsh,  (/)  Wyatt  v.  Allan,  3  Sugd.  Vendors, 

87.  App.  No.  9;  Bennett,  ex  parte,  10  Yes. 

(0  Blore  V.  Sutton,  3  Meriv.  287 ;  and  400 ;  Cass  v.  Ruddle,  2  Vern.  280. 
see  Coles  r.  Trecothick,  9  Vesey,  234 ; 
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name,  and  insist  it  was  made  on  his  own  account,  if  the  agency(^)  be 
established,  he  will  be  considered  merely  a  trustee  for  his  principal,  and 
will  be  ordered  to  convey  the  interest  accordingly. 

If  a  person  sign  his  name  to  an  agreement  in  the  capacity  of  an 
authorized  agent,  his  testimony(A),  denying  he  had  any  authority  for 
the  purpose,  will  be  received  with  the  most  anxious  jealousy,  though, 
if  the  want  of  authority  be  established,  the  principal  cannot  be  bound, 
and  the  disappointed  purcha8er(£)  has  no  remedy  in  equity  for  recovery 
of  damages  against  the  person  who  falsely  assumed  authority  to  sell. 

5.  A  letting  or  sale  of  lands  before  one  of  the  Masters,  by  order  of 
a  Court  of  Equity,  will  be  enforced(j  ),  although  there  be  no  written 
agreement  signed  by  the  tenant  or  purchaser,  as  the  entry  in  the  Mas* 
ter's  book,  or  the  order  confirming  the  letting  or  sale,  will  satisfy  the 
objects  of  the  Statute. 

6.  Where  a  contract  is  only  signed  by  one  party,  and  the  other 
party  files  a  bill  to  carry  it  into  execution,  the  latter(A)  will  be  bound 
by  his  own  act  in  seeking  to  have  the  agreement  performed,  and  the 
mutuality  will  be  complete.  It  is  also  settled,  that  where  a  contract 
in  writing  exists  which  binds  one  party,  any  subsequent(/)  note 
in  writing  signed  by  the  other  is  sufficient  to  bind  him,  provided 
it  either  contains  in  itself  of  the  terms  the  contract,  or  refers  to  any 
writing  which  contains  them,  even  when  written  after  a  dispute  has 
arisen. 

7.  An  article  or  writing  sought  to  be  specifically  executed  must 
either  in  its  body  or  by  necessary(m)  inference  contain  the  names  of 
the  contracting  parties,  and  must  either  specify  the  terms(n)  of  the 
agreement,  or  mu8t(o)  unequivocally  refer  to  a  written  or  printed  docu- 
ment, incorporating  the  omitted  particulars ;  for  if  any  essential  stipu- 
lation, however  trivial,  be  not  ascertained  by  the  written  contract,  or 
by  some  instrument  to  which  it  refers,  the  risk  of  perjury,  which  the 


(g)  Lees  V.  Nuttall,  1  Rubs.  &  M. 
53 ;  Tamlyn,  282. 

(h)  Howard  v.  Braithwaite,  1  Ves.  & 
B.  202. 

(t)  Sainsbury  v.  Jones,  2  Beav.  462 ; 
5  My.  &  Cr.  1,  on  Appeal. 

(J)  Attorney- General  v.  Day,  1  Vez. 
Sen.  218-221 ;  Blagden  v.  Bradbear,  12 
Vesey,  466-472 ;  Cunningham  v.  Wil- 
Hams,  2  Anstr.  344. 

(A)  Martin  v.  Mitchell,  2  Jac.  &  W. 
427. 

(0  Dobell  V.  Hutchinson,  3  Adol.  & 
Ell.  355-371;  5  Nev.  &  Mann.  251, 
S.  C. 


(m)  Laythoarp  p.  Bryant,  2  Bing.  N. 
C.  742 ;  3  Scott,  238. 

(n)  Seagood  v.  Meale,  Prec.  in  Chan. 
550;  Stokes  v.  Moore,  1  Cox,  219; 
Clerk  U.Wright,  1  Atk.  13;  West* 
Rep.  261,  S.  C. ;  Kennedy  v.  Lee,  3 
Meriv.  441 ;  Pym  v.  Blackburn,  S  Ves. 
34. 

(o)  Clinan  v.  Cooke,  1  Sch.  &  Lef. 
22;  Blagden  v.  Bradbear,  12  Vesey, 
466;  Gordon  o.  Trevelyan,  1  Price.  64- 
70 ;  Hodges  v,  Horsfall,  1  Russ.  &  M. 
116;  Verlander  r.  Codd,  Turn.  &  Rum. 
352-357. 
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Statute  was  intended  to  prevent,  would  be  incurred  by  admitting  parol 
testimony  to  supply  tiie  deficiency. 

If  a  letter  or  correspondence  contain  a  definitive(;>)  agreement  for 
a  lease,  specifying  the  names  of  both  parties,  the  subject  of  the  con- 
tract, the  rent,  term,  and  other  particulars  intended  to  be  introduced 
into  the  lease,  a  Court  of  Equity  will  compel  specific  performance,  or 
a  court  of  law  will  award  damages  for  its  breach ;  but  if  the  letters  or 
correspondence  on  the  subject  merely  amount(9)  to  a  treaty  for  a  lease, 
or  only  contain  proposals  open  to  future  revision  or  consideration,  no 
ioit  Dor  action  can  be  maintained. 

Although  a  letter  do  not  contain  the  whole  agreement,  if  it  actually 
refer  to  a  written(r)  or  printed  instrument,  which  supplies  the  defect, 
it  will  be  sufficient,  even  where  the  document  referred  to  is  not  signed. 
An  estate  being  advertised  to  be  let  on  leases  for  three  lives,  or  thirty- 
one  years,  an  agreement  in  writing  for  a  lease  was  entered  into  which 
omitted  to  specify  the  term  to  be  granted :  upon  a  bill  by  the  tenant 
for  specific  performance  of  the  agreement  for  a  lease  for  three  lives. 
Lord  Redesdale(«)  held  that  the  omission  in  the  agreement  to  specify 
the  term  could  not  have  been  supplied  by  a  reference  to  the  advertise- 
ment, because  the  ambiguity  would  not  be  removed,  as  there  was 
nothing  in  the  advertisement  giving  a  choice  to  the  tenant ;  but  if  the 
advertisement  had  expressed  three  lives  only,  a  reference  to  it  by  the 
agreement  would  have  been  sufficient,  for  the  identity  of  the  advertise- 
ment might  be  proved  by  parol  evidence,  and  the  contract  would  then 
amount  to  a  stipulation  for  a  lease  for  such  time  as  was  mentioned  in 
the  advertisement. 

Where  a  bill  alleges  that  the  agreement  is  constituted  by  letters, 
the  opposite  party  may  insist  that  the  letters  alone  do  not  make(^)  out 
the  full  terms  of  the  contract,  or  shew  a  concluded  agreement,  in  which 
case  extrinsic  evidence  cannot  be  received ;  if,  however,  the  correspon- 
dence be  stated,  not  as  constituting  the  agreement,  but  as  evidence  of 
an  alleged  parol  agreement,  testimony  aliunde  will  be  admitted,  though 
the  Statute  of  Frauds  may  then  be  successfully  relied  on  as  a  defence. 


(^)  Hnddlestone  v.  Briscoe,  11  Ves. 
^1  i  Stratford  v.  Bosworth,  2  Ves.  & 
B.  546 ;  Western  r.  Russell,  3  Ves.  & 
B.  187 ;  KeDnedy  r.  Lee.  3  Meriv.  447 ; 
Gordon  ».  Treveljan,  1  Price,  64 ;  Field 
9.  BoUnd,  1  Dm.  &  W.  37  ;  Palmer  ». 
NVliite,  WaU.  10. 

{q)  Cooke  V.  Tombs,  2  Anstr.  420 ; 
Pilmer  p.  White,  Wallb,  10 ;  Whaley 


o.  Bagenal,  Wallis,  12 ;  1  Bro.  P.Ca.  845. 

(r)  Collet  V.  Butler,  3  Swa.  402; 
Hodges  V.  Horsfall,  1  Russ.  &  M.  116; 
Powell  V.  Dillon,  2  Ball  &  B.  416. 

(«)  Clinan  v.  Cooke,  I  Sch.  &  Lef.  22 ; 
Bl^gden  t?.  Bradbear,  12  Vesey,  466- 
471 ;  Ver lander  o.  Codd,  Turn.  &  Russ. 
352-357. 

(0  Birce  v.  Bletchley,  6  Madd.  17- 
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A  written  agreement  for  a  lease  referred  to  certain  covenants  con- 
tained in  another  document,  which  had  been  partly  read  to  the  intended 
tenant  at  the  time  of  making  the  contract,  but  without  resorting  to 
parol  evidence(ti)  it  could  not  be  ascertained  which  of  the  covenants 
had  been  read,  and  were  to  be  inserted  in  the  lease,  and  specific  perfor- 
mance was  refused,  because  the  admission  of  parol  testimony  to  prove 
the  terms  of  the  contract  would  introduce  all  the  inconvenience  and 
uncertainty  which  the  Statute  was  intended  to  prevent. 

8.  The  name  of  each  party  forms  an  integral(t7)  part  of  the  con- 
tract, and  though  the  signature  of  the  party  sought  to  be  charged  is 
binding  on  him,  yet  the  agreement  is  not  complete  unless  the  name  of 
the  party  seeking  relief  is  to  be  found(i£;)  in  the  instrument,  or  can  be 
collected  from  it  by  necessary  inference,  or  unless  the  defect  can  be 
supplied  by  connecting(2;)  the  agreement  with  a  letter  from  the  other 
party,  or  with  some(^)  other  document  in  which  the  name  is  contained. 

9.  In  order  to  form  a  contract  by  letter  there  must  be  a  reason- 
able(z)  description  of  the  subject  of  the  bargain,  but  extrin8ic(a) 
evidence  is  admissible  for  the  purpose  of  ascertaining  particularly  the 
subject  to  which  the  treaty  related.  A  party  by  letter,  after  speaking 
of  "Mr.  Ogilvie's  house,"  agreed  to  "give  £14,000  for  the  pre- 
mises," Sir  William  Grant  6aid(ft),  that  parol  evidence  had  always 
been  received  in  such  a  case,  to  shew  to  what  house  and  to  what  pre* 
mises  the  agreement  applied.  So  an  agreement  in  writing  being  con- 
cluded for  the  sale  of  a  house  in  Newport,  at  1000  guineas,  to  be  paid 
as  soon  as  the  deeds(c)  could  be  had  from  Mr.  Deere,  specific  execution 
was  decreed  in  a  suit  by  the  purchaser,  as  it  appeared  on  the  fece  of 
the  contract  that  the  subject  referred  to  was  the  house  of  which  the 
deeds  were  in  Mr.  Deere's  possession,  and  could  easily  be  ascertained 
before  the  Master. 

10.  Under  an  agreement  for  a  lease  for  lives,  without  naming 
them,  or  stipulating  by  whom  they  are  to  be  nominated,  the  nght{d) 
of  nomination  devolves  on  the  lessee,  upon  the  legal  principle  that 


(tt)  Brodie  o.  St.  Paul,  1  Yesey,  Jun. 
326 ;  1  Sch.  &  Lef.  35,  cited ;  Collet  v. 
Butler,  3  Swa.  402. 

(v)  Boyce  v.  Green,  Batty,  608-618; 
Wheder  v.  Collier,  Moody  &  M.  123. 

(w)  Laythoarp  v.  Bryant,  2  Bing.  N. 
C.  785-742 ;  3  Scott,  238. 

(x)  Allen  V.  Bennett,  3  Taunt  169. 

(y)  Dobell  v,  Hutchinson,  3  Ad.  & 
£11.  355-371 ;  5  Nev.  &  M.  251-260; 
Boyce  r.  Green,  Batty,  618. 

{z)  Kennedy  v,  Lee,  3  Meriv.  447> 


451. 
(a)  Ogilyie  v.  Foljambe,  3  MeriT.  61. 
(ft)  Ibid. 

(c)  Owen  V.  Thomas,  3  Myhe  &  £« 
353. 

(d)  Clinan  v.  Cooke,  1  Sch.  &  Le£ 
22;  Dry  v.  Conway,  6  Law  Recorder, 
242 ;  Ld.  Kensington  v.  Phillips,  5  Dow's 
Pari.  Ca.  67 ;  Fitzgerald  r.  Vicars,  2 
Dru.  &  Walsh,  298 ;  but  see  Wheeler  r. 
D'Esterre,  2  Dow's  Pari.  Ca.  365. 
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every  deed  is  to  be  construed  most  beneficially  for  the  grantee,  but 
sucli  lives  can  only  be  selected  as  were  in  existence(e)  at  the  time  of 
eDtering  into  the  agreement,  and  if  unreasonable  delay  occur  in  naming 
the  lives,  and  the  contract  has  not  been  acted  on  by  the  parties,  its 
execution  will  not  be  enforced  in  equity. 

By  an  instrument  dated  in  July,  1800,  a  landed  proprietor  agreed 
to  let  to  John  Phillips  a  farm  at  a  specified  rent(/)  for  three  lives ;  the 
tenant  entered,  Lord  Kensington  purchased  the  estate  subject  to  the 
agreement^  and  after  having  received  the  rent  for  several  years,  caused 
a  notice  to  quit  to  be  served,  and  brought  his  ejectment.  In  1809  the 
tenant  exhibited  his  bill  for  specific  performance  of  the  contract,  and 
then  for  the  first  time  nominated  three  of  his  children  as  ceatuique  vies 
to  be  inserted  in  the  lease,  and  it  was  decided  that  although  nine  years 
had  been  suffered  to  elapse  without  naming  lives,  yet,  as  the  default 
was  mutual^  relief  should  be  granted. 

11.  A  plaintiff  seeking  the  aid  of  a  Court  of  Equity  to  enforce  an 
tnlire  agreement,  signed  only  by  the  party  sought  to  be  charged  with 
it,  is  not  required  to  prove  his  own  acceptance  of  the  contract,  as  the 
filing  of  the  bill  primd  facie  establishes  the  fact,  but  the  defendant  is 
at  liberty  to  repel  the  claim  by  shewing  that  his  adversary  refused  to 
accept  or  repudiated  the  agreement ;  if,  however(^),  a  letter  or  other 
writing  do  not  in  itself  evidence  all  the  terms  of  the  engagement  by 
which  the  person  signing  it  consents  to  be  bound,  but  requires  from 
the  other  party  not  a  simple  assent  to  the  terms  stated,  but  a  special 
acceptance,  which  is  to  supply  a  further  term  of  the  agpreement,  then  it 
it  is  obvious  that  such  special  acceptance  must  be  expressed  in  writing, 
for  otherwise  the  whole  agreement  will  not  be  in  writing  within  the 
Statute  of  Frauds. 

A  proposal  being  made  by  letter  to  give  £2750  for  the  lease  of  a 
specified  house  in  the  Regent's-park,  subject  to  the  ground-rent  of 
fifty  guineas,  a  written  answer  was  sent  accepting  the  offer,  and  pro- 
posing to  grant(A)  a  lease  of  the  house  with  the  same  clauses  as  were 
contamed  in  the  lease  firom  the  chief  landlord :  upon  demurrer  to  a 
bill  by  the  yendor  for  specific  execution,  it  was  decided  that  the  origi- 
nal offer  was  made  for  an  assignment  of  the  lease,  and  the  reply  having^ 
sought  to  introduce  a  new  term  into  the  agreement  by  substituting  an 

(ej  Wheeler  ».  DTsterre,  2  Dow'b  (g)  Boys   v.  Ayerst,  6  Madd.  816- 

Ptf  I  Ca.  366.  324,  by  Sir  John  Leach ;  Ld.  Ormond 

(/)  Ld.  Kensington  v.  Phillips,    5  v.  Anderson,  2  Ball  &  B.  363. 

Dow't  Pari.  Ca.  61 ;  IMtchard  v.Ovey,  (A)  Holland  ».  Eyre,  2  Sim.  &  St. 

l.Jac.  &  \V.  396.  104  ;  Hyde  v.  Wrench,  8  Beav.  384. 
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underlease,  the  demurrer  was  allowed  as  there  had  not  been  an  unqua- 
lified acceptance  of  the  original  offer. 

12.  It  is  a  general  principle  of  Courts  of  Equity  only  to  interpose 
between  parties  where  the  remedy  is  mutual,  and  upon  this  ground  a 
decree  cannot  be  made  for  specific(2)  performance  against  an  infant, 
and  consequently  an  infant  cannot  sustain  a  suit  for  specific  execution 
of  an  agreement  for  want  of  mutuality  in  the  contract ;  however,  a 
married  woman,  who  had  separate  property,  having  entered  into  an 
agreement(y)  for  the  purchase  of  the  next  presentation  to  an  ecclesias* 
tical  benefice,  upon  a  bill  filed  by  her  heir  and  personal  representative, 
a  specific  performance  was  decreed,  because  her  separate  property  was 
bound  by  her  contract  for  payment  of  a  specific  sum  of  money. 

It  is  also  to  be  observed,  that  a  binding  contract  for  a  lease  entered 
into  by  a  testator(A)  will,  after  his  decease,  be  specifically  enforced 
against  his  executors,  but  the  covenants  to  be  inserted  in  the  lease  will 
be  qualified,  so  that  the  executors  shall  be  no  further  liable  than  they 
would  have  been  on  the  covenants  which  a  lease  made  to  the  testator 
ought  to  have  contained. 

13.  An  agreement  in  writing  for  a  lease,  stipulating  that  the  rent 
or  covenants  shall  be  settled  or  ascertained  by  a  third  person  named  in 
the  contract  for  that  purpose,  will  be  specifically (/)  executed,  if  the 
persons,  to  whom  the  subject  is  referred,  act  bondJide{ni)  and  with  due 
care  in  regulating  the  particulars. 

If  the  rent  is  to  be  fixed  by  arbitrators,  the  agreement  will  be  exe- 
cuted pursuant  to  their  award  duly  made,  but  if  they  decline(n)  to  act 
or  are(o)  unable(/7)  to  agree,  or  if  their  award  be  not  made  in  due  time, 
or  be  otherwise(9)  invalid  at  law,  specific  performance  will  not  be  en- 
forced, because  the  Court  cannot  assume  their  office,  which  would  be, 
in  effect,  making  a  new  agreement  for  the  parties ;  however,  a  defen- 


(0  Flight  V.  Holland,  4  Rubs.  298 ; 
and  see  Salisburj  o.  Hatcher,  2  Yo.  & 
Coll.  54,  in  Chan. 

(J)  Dowling  V.  Maguire,  Rep.  temp. 
Ld.  Plunket,  1 ;  but  see  Chester  v.  Piatt, 
1  Sngden's  Vendors,  334. 

(A)  Phillips  V.  Everard,  5  Simons, 
102 ;  Owen  v.  Thomas,  3  Mylne  &  K. 
353;  and  see  Page  r.  Broom,  3  Bea- 
van,  36. 

(0  Chichester  p.  M'Intyre,  4  Blights 
Pari.  Ca.  78 ;  Gourlay  v.  The  Duke  of 
Somerset,  19  Yesey,  429;  Emery  v. 
Wase,  8  Vesey,  517. 

(m)  Chichester  v.  M'ln^re,  4  Bligh's 
Pari.  Ca.  78 ;  Parken  v.  Whitby,  Turn. 
&  Russ.  366. 


(n)  Wilks  ».  Davis,  8  Meriv.  507; 
Agar  V.  Macklew,  2  Sim.  &  St.  418; 
Morse  v.  Merest,  6  Madd.  26. 

(o)  Milnes  v,  Gery,  14  Vesey,  400. 

(/))  Code  Napoleon,  Liire  S**,  c.  I, 
No.  1591,  Le  prix  dela  yente  doitetre 
determine  par  les  parties.  No.  1592,  D 
pent  cependant  etre  lalsse  ti  r«rbitrage 
d'un  tiers.  Si  le  ti^  ne  rent  ou  oe 
peutfaire  Testimation,  il  n'yapointde 
yente.  No.  1593,  Les  frais  d'acteset 
autres  accessoires,  a  la  yente  sont  tout  a 
la  chaive  de  Tacheteur. 

(jq)  Blundell  v,  Brettargh«  17  Vesej, 
232 ;  Hopcraft  v.  Hickman,  2  Sim.  & 
St.  130. 
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danty  by  preyenting  arbitrators  to  whom  the  valuation  is  referred  from 
acting,  will  not  be  allowed(r)  to  take  advantage  of  his  own  misconduct, 
and  will  be  ordered  to  permit  the  valuation  to  be  made ;  but  whatever 
may  be  the  real  value  of  property,  if  the  parties  think  proper  to  confide 
m  the  judgement  of  an  arbitrator,  they  must  abide  by  his  award,  unless 
it  be(«)  made  to  appear  plainly  that  he  was  guilty  of  gross  fraud  or 
partiality. 

Under  an  agreement  for  a  lease  to  be  made(^)  at  a  fair  valuation, 
witboat  naming  any  person  to  fix  the  amount  of  the  rent,  the  Court, 
for  tbe  purpose  of  decreeing  specific  performance,  will  direct  one  of 
the  Masters  to  ascertain  the  rent;  and  where  the  rent  was  to  be  settled 
by  arbitrators,  and  the  agreement  was  inpart  performed  by  the  tenant's 
entering  into  possession,  and  making(t«)  improvements,  though  no 
award  was  made,  it  was  referred  to  the  Master  to  ascertain  the  rent. 

14.  The  specific  execution  of  a  contract  means,  that  the  very  thing 
itself  which  is  agreed  upon  shall  be  actually  and  completely  done,  and 
where  the  contract  contains  prospective  stipulations,  it  is  requisite  to 
see  that  the  entire  of  them  can  be  specifically  executed  before  the  Court 
can  order  any  part  of  the  agreement  to  be  carried  into  effect.  If  a 
party(r)  agree  to  convey  an  estate,  with  a  covenant  to  do  some  parti- 
cular thing  afterwards,  the  Court  will  execute  the  agreement,  because 
the  estate  may  be  transferred  at  present,  accompanied  with  a  covenant 
for  performance  of  the  act  to  be  done  at  a  future  period,  but  an  agree- 
ment will  not  be  specifically  enforced,  containing  a  stipulation,  that  if 
damage  shall  arise  to  the  defendant's  lands  from  the  erection  of  certain 
works,  the  plaintiff  shall  give  an  equivalent  in  land  as  compensation 
for  the  injury,  and  that  such  damage,  as  well  as  the  quantity  of  land 
to  be  given,  shall  be  fixed  by  arbitration. 

15.  A  parol  agreement  by  a  landlord  for  an  abatement(e£7)  of  the 
Tent  of  demised  premises  is  within  the  Statute  of  Frauds.  Upon  an 
engagement  in  writing  signed  by  the  landlord,  agreeing  to  reduce(27) 
the  rent  of  premises  demised  by  indenture,  in  consideration  of  previous 
expenditure  and  the  fall  in  value  of  land,  specific  performance  was 

(r)  Morse  i7.  Merest,  6  Madd.  26.  (o)  Gervais  v.  Edwards,  4  Irish  £q. 

U)  Belchier  o.  Reynolds,  2  Ld.  Ken.  Rep.  555;   2  Dru.  &  War.  80;  Baxton 

i»tes  in  Cha.  01.  v.  Lyster,  3  Atk.  385. 

U)  Milneso.Gery,  14  Ves.  407;  Price  (to)  O'Connor  r.   Spwght,  1  Sch.  & 

r.  Assheton,  1  Younge  &  Coll.  82-441 ;  Lef.  306. 

^'ilka  V.  Davis,  3  Meriv.  509 ;  Daly  v.  {x)  Fitzgerald  ©.  The  Earl   of  Por- 

l^ggan,  I  Irish  Eq.  Rep.  311.  tarlington,  1  Jones,  431 ;  and  see  Whee- 

(«)  Gregory    r.    Mighell,   18  Vesey,      ler  ».  D'Esterre,  2  Dow's  Pari.  Ca.  864. 
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refused,  though  the  reduced  rent,  had  been  received  for  seven  years 
preceding,  as  the  promise  was  nothing  more  than  voluntary.' 

So  a  tenant  for  life  having  granted  a  lease  for  thirty-one  years, 
thereby  covenanted  that  it  should  be  confirmed  by  his  son  when  he 
came  of  age  :  the  son  having  attained  his  full  age,  and  being  next  in 
remainder,  in  a  written(y)  answer  to  an  application  from  the  lessee, 
stated,  **  though  the  lease  did  not  bind  him,  yet,  in  consideration  of 
the  money  which  the  tenant  had  laid  out  on  the  premises,  he  would 
give  a  renewal  of  the  lease ;"  but  upon  a  bill  for  specific  performance 
of  the  undertaking.  Lord  Thurlow  held,  that  the  intention  of  laying  out 
further  sums  of  money  not  being  mentioned  in  the  letter,  the  promise  was 
nitdum  ptictum^  which  equity  would  not  specifically  execute ;  although 
if  the  letter  had  stated  such  intention,  and  the  promise  had  been  founded 
on  it,  specific  performance  would  have  been  granted,  but  the  circum- 
stance of  money  having  been  laid  out  afterwards,  as  it  was  voluntar}', 
could  not  vary  the  case. 

16.  In  a  suit  for  specific  execution  of  a  parol  agreement  not  reduced 
into  writing,  if  the  answer(z)  confess  the  agreement,  and  do  not  rely 
on  the  Statute  of  Frauds,  performance  will  be  decreed;  but  though  the 
defendant  in  his  answer  admit  the  agreement,  if  be  insist(a)  on  the 
benefit  of  the  Statute,  the  party  seeking  to  en£Drce  the  contract  cannot 
obtain  relief,  unless  some  act  of  part  performance  warrant  the  interpo- 
sition of  a  Court  of  Equity  ;  however,  if  a  defendant  by  his  answer 
admit  the  agreement  and  submit  to  perform  it,  he  cannot  in  his  answer 
to  an  amended(6)  bill  avail  himself  of  the  Statute. 

17.  Acts  of  part  performance(c)  unequivocally  referrible  to  a  defi- 
nite contract,  the  terms  of  which,  though  not  reduced  into  writing,  are 
clearly((f )  established,  have  been  allowed  by  Courts  of  Equity  to  ex- 
clude the  operation  of  the  Statute,  upon  the  ground  that  the  Statute 
is  not  to  be  made  an  in8trument(e)  of  fraud,  and  that  one  party  per- 
mitting another  to  do  acts  which  are  the  necessary  consequence  of  the 


(v)  Robertson  o.  St.  John,  2  Bro.  Ca. 
in  Chan.  140 ;  Dowling  v.  Mill,  1  Madd. 
Rep.  541 ;  but  see  Palmer  v,  Hamilton, 
2  Kidgw.  Pari.  Ca.  549. 

(z)  Attorney- General  v.  Day,  1  Vez. 
Sen.  21&-221 ;  Potter  v.  Potter,  1  Vez. 
Sen.  441;  Gunter  v.  Halsey,  West's 
Rep.  681 ;  2  Ambl.  586. 

(a)  Moore  v,  Edwards,  4  Ves.  23; 
Cooth  V.  Jackson,  6  Ves.  37;  Blagden 
r.  Bradbear,  12  Vesey,  466;  Rowe  r. 
Teed,  15  Vesey,  375;  Whitbread,  ex 
parte,  19  Vesey,  212;   Rine  v.  Balfe,  2 


Ball  &  B.  349. 

(fi)  Spurrier  ©.  Fitzgerald,  6  Vesey, 
548. 

(c)  Morphett  v.  Jones,  1  Swa.  17*2; 
Rine  r.  Batfe,  2  Ball  &  B.  343;  Wilis 
V.  Stradling,  3  Vesey,  378 ;  Bowers  v. 
Cator,  4  Vesey,  91 ;  Boardman  v.  Mos- 
tyn,  6  Vesey,  467. 

(d)  Reynolds  r.  Waring,  1  Younge, 
346;  Palmer  v.  White,  WkU.  10-23. 

(0  Clinan  v,  Cooke,  1  Scb.  &  Lef. 
41 ;  Frame  v,  Dawson,  14  Vesey,  386. 


SPECIFIC  PEBFORMAKCE. 


159 


agreement,  shall  not  afterwards  be  suffered  to  treat  such  acts  as  if  the 
contrsct  never  had  existed. 

Agreements  are  not  considered  partly  executed,  unless  the  acts 
relied  on  as  part  performance,  could  only  have  been  done(/)  with  a 
view  of  carrying  the  contract  into  effect,  but  neither  acts  merely  intro- 
ductory to  an  intended  fulfilment  of  the  agreement,  though  attended (^) 
with  expense ;  nor  the  delivery  of  a  rental,  with  an  abstractCA)  of  title 
along  with  the  title-deeds ;  nor  settiing(t)  the  draft  of  a  conveyance ; 
Dor  viewing(j)  and  valuing  the  lands ;  nor  giving(£)  instructions  for 
the  preparation  of  a  lease,  will  exempt  a  parol  agreement  from  the 
operation  of  the  Statute. 

Delivery  of  the  posses8ion(/)  of  lands,  having  unequivocal  reference 
to  an  i^reement  for  a  lease,  or  for  a  sale  of  lands,  especially  if  money 
be  laid  out  by  the  tenant,  or  by  the  purchaser,  in  improvements(iit), 
on  the  £uth  of  the  contract,  will  be  treated  as  part  performance ;  but  if 
the  possession  be  wrongfully(n)  obtained,  or  if  it  can  be  referred  to  a 
title  distinct  from  the  agreement,  equity  will  not  interfere*. 

A  lease  for  the  unexpired  residue  of  a  term  of  fourteen  years,  was 
assigned  to  a  purchaser  by  deed,  stadng  the  consideration  to  be  a  sum 
of  £1542 :  the  purchaser  entered  into  possession,  and  upon  a  bill  for 
specific  performance  by  the  vendor,  parol  evidence  was  received  of  a 
collateral  agreement  by  the  purchaser  to  allow(o)  the  vendor  an  annuity 
of  forty  pounds  for  kis  life,  and  a  house  worth  ten  pounds  yearly, 
though  no  notice  was  taken  in  the  instrument  of  such  further  consider- 
ation, and  a  decree  was  pronounced  for  the  specific  performance  of  such 
collateral  agreement. 

An  agreement  in  writing  for  a  lease,  having  stipulated  for  tmnte- 
diaU  possession,  the  landlord  refused  to  carry  it  into  effect,  but,  without 
his  permission,  the  intended  tenant  contrived  to  obtain  possession. 


(J)  Gunter  r.  Hals^,  West,  681 ; 
2  AmU.  586 ;  Lftcon  v.  Mertins,  3  Atk. 
1 :  Hooper  ex  partem  19  Vesey,  476 ;  but 
see  Cluid  v.  Comber,  3  Swa.  427. 

(g)  Whitbread  v.  Brockhurst,  1  Bro. 
Cha.  Ca.  412. 

{h)  Whaler  v.  Bagenal,  1  Bro.  Pari. 
Ci.  345;  Whitchttrch  v,  Beris,  2  Bro. 
Cha.  Ca.559;  Cooke  v.  Tombs,  2  Anstr. 
420 ;  Redding  o.  Wilkes,  3  Bro.  Cha. 
Ca.400. 

(0  Hawkins  v.  Holmes,  1   P.  Wms. 

(j)  Clerk  r.  Wright,We8t,261 ;  1  Atk. 
12  i  Lindsay  r.  Lynch,  2  Sch.  &  Lef.  8. 


(it)  Cole  r.  White,  1  Bro.  Cha.  Ca. 
409,  cited. 

(I)  Morphett  o.  Jones,  1  Swa.  172; 
1  Wils.  Cha.  Ca.  100;  Frame  v,  Daw- 
son, 14  Vesey,  386. 

(m)  Smith  v.  Turner,  Free,  in  Chan. 
561,  cited ;  Floyd  t;.  Buckland,  Freem. 
Cha.  Ca.  268;  Toole  v.  Medlicott,  1 
Ball  &  B.  393. 

(n)  Cole  V.  White,  1  Bro.  Cha.  Ca. 
409,  cited ;  and  see  Gregory  v.  Mlghell, 
18  Vesey,  328. 

Co)  Clifford  V.  Turrell,  1  To.  &  Coll. 
138,  in  Cha. 
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Upon  a  bill  filedd?)  by  the  tenant  for  specific  performance,  after 
judgement  in  ejectment  by  the  landlord,  an  injunction  was  refused,  in 
consequence  of  the  improper  mode  of  procuring  possession. 

A  party  having  agreed  by  parol  to  let  premises  near  Brighton  to 
the  plaintiff  for  twenty-one  yearq*,  from  September,  1799,  at  an  annual 
rent  to  be  ascertained  by  arbitrators,  who  were  to  be  chosen  by  the 
parties,  the  plaintiff  entered  at  the  following  Christmas,  and  was  per- 
mitted to  make  expenditures  on  the  property,  and  to  continue  in  pos- 
session for  eight  years,  when  an  ejectment  was  brought :  arbitrators 
had  not  heeTi{g)  nominated,  nor  was  any  rent  ascertained  or  paid,  and 
in  answer  to  a  bill  for  specific  performance,  the  defendant  relied  on  the 
Statute  of  Frauds ;  but  Sir  William  Grant  decreed  a  specific  execution 
with  costs,  and  directed  a  reference  to  ascertain  what  would  have  been 
a  fair  rent  for  the  premises  in  the  year  1799,  .on  a  lease  for  twenty-one 
years. 

If,  however,  a  person  be  in  possession  as  tenant,  and  contract  for 
a  new  lease,  or  for  the  purchase  of  his  landlord's  interest  in  the  pre- 
mises, the  mere  continuance  of  possession  being  an  equivocal  circum- 
stance, will  not  of  itself  (r)  constitute  part  performance,  though  payment 
of  an(«)  increased  rent,  and  an  expenditure  of  money(^)  on  the  pre- 
mises, inconsistent  with  the  precarious  nature  of  a  yearly  holding,  will 
afford  sufficient  ground  to  induce  the  interference  of  equity. 

A  party  seeking  relief  on  the  ground  of  part  performance,  must 
state  di8tinctly(u)  in  his  bill,  and  establish  by  evidence  in  a  satisfactory 
manner(v),  the  terms  and  the  nature  of  the  contract,  and  any  inconsis- 
tency in  the  evidence,  offered  by  the  plaintiff,  leaving  the  terms  of  the 
agreement  uncertain,  or  any  variance  between  the  contract  stated  in 
the  bill,  and  established  by  proof,  will  disentitle  the  claimant  to  the 
assistance  of  the  Court* 

In  a  suit  for  specific  execution  of  an  agreement  for  a  lease,  grounded 
on  part  performance,  the  parol  testimony  did  not  supply  one  of  the 
provisions  of  the  contract,  which  it  appeared  was  contained  in  a  draft 
of  the  intended  lease,  and  was  not  known  to  either  party,  having  been 

(p)  Dry  V,  Conway,  6  Law  Recorder,  243 ;  Smith  v.  Torner,  Prec.  in  Oum. 

242.  561,  cited. 

(g^  Gregory  v.Migbell.  18  Vesey,  328.  (u)  Savage  v.  Carroll,  2  Ball  &  B. 

(r)  Morphett  v.  Jones,  1  Swa;  181 ;  451 ;  Lindsay  v.  Lynch,  2  Sch.  &  Lef. 

Frame  v.  Dawson,  14  Vesev,  388;  Bren-  I ;  Deniston  v.  Little,  2  Sch.  &  Lef.  11. 

nan  v.  Bolton,  2  Dru.  &  Warr.  349.  note. 

(«)  Wills  V,  Stradling,  3  Vesey,  378 ;  (»)  Reynolds  v.  Waring,  1  Younffe, 

Ld.  Desart  v.  Goddard,  Wall.  347.  346;    Savage   v.  Carroll,    1  Ball  ko, 

(0  Mortimer    v.  Orchard,  2  Vesey,  283^50. 
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prepared  by,  and  discovered(ic;)  in  the  possession  of  the  landlord's 
stewafd ;  the  tenant  entered  and  made  expenditures  under  the  contract 
eiGeediog  what  would  be  done  by  a  yearly  tenant.  The  Vice-Chan- 
cellor  dismissed  the  bill,  because  there  was  no  evidence  of  any  con- 
cluded agreement ;  but  upon  appeal  relief  was  granted  by  Lord  Cot- 
tenbam,  who  held  there  was  no  such  variation  between  the  agreement 
stated  and  that  which  was  proved,  as  to  prevent  the  Court  fromdecree- 
iDg  specific  performance.  The  term,  which  it  was  agreed  should  be 
H^antedy  having  expired  before  the  hearing  of  the  cause,  it  was  ruled 
that  the  Court  had  jurisdiction  to  antedate  the  lease  ordered  to  be 
executed,  as  part  of  the  contest  was,  not  only  whether  the  plaintiff 
vas  entitled  to  a  lease,  but  whether  he  was  entitled  to  the  benefit  of 
those  covenants  which(ar)  would  have  been  inserted  in  the  lease,  if  it 
had  been  made  in  due  time. 

18.  It  has  been  long  settled  that  payment  of  a  small(y)  part  of  the 
purchase-money  of  an  estate,  or  of  a  small  portion  of  a  fine,  or  premium 
for  granting  a  lease,  or  assigning  a  leasehold  interest,  does  not(z) 
amouot  to  part  performance,  and  though  many  dicta  may  be  found  to 
the  contrary,  it  is  now  generally  understood  that  payment(a)  of  money 
is  not  such  part  performance  as  will  take  a  parol  agreement  concerning 
lands  oat  of  the  operation  of  the  Statute  of  Frauds. 


(v)  Mnndy  9.  JoUiffe,  Dec.  1839;  18 
Uv  J<mr.  95 ;  5  My.  k  C.  on  appeal, 
rerersiDg  the  Vice-Chancellor*^  decree  ; 
9  Sun.  413 ;  and  see  Cli£fbrd  v.  Turrell, 
lYo.&Coll.in  Chan.  148. 

(x)  Mundy  v.  JoUiffe,  18  Law  J.  95  ; 
^  Mj.  &  Cr. ;  Nesbitt  v.  Meyer,  1  Swa. 


223 ;  1  was.  in  Cha.  97,  S.  C. 

(y)  Main  o.  Melbourn,  4  Vesey,  720 ; 
Seagood  o.  Meale,  Prec.  in  Cha.  560. 

(z)  Lacon  p.  Mertins,  3  Atk.  1. 

(a)  Clinan  v.  Ckioke,  1  Sch.  &  Lef.  40 ; 
Frame  v,  Dawson,  14  Vesey,  388. 
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CHAPTER  XL 


OF  THE  SPECIFIC  PERFORMANCE  OF  AGREEMENTS  FOR  LEASES. 


19.  Party  seeking  Relief  cannot  add  to 

or  vary  the  Contract  by  parol 
Testimony. 

20.  How  far  parol  Testimony  admissi- 

ble in  resisting  specific  Perform 
mance, 

21.  Material  Alteration  by  the  Parties, 

after  being  acted  on,  prevents 
specific  Execution  of  Agree- 
ment, 

22.  Instrument  may   be   reformed  in 

Consequence  of  Fraud  or  Mistake 
in  its  Preparation, 

23.  Improvidence,  insufficient  Ground 

for  resisting  specific  Perfor- 
mance, 

24.  Specific  Perfbnnance  tchen  refused 


in  Consequence  of  Misconduct  of 
intended  Lessee. 

25.  Specific  Performance  when  refused 

in  (Consequence  of  Misrepresenta- 
tion, or  as  being  a  Fiolatiomofthe 
Statute  Law. 

26.  Ejfectof  Bankruptcy  or  Insolvency. 

27.  nhat  are  considered  utucU  Coos- 

nants. 

28.  Whether  Irish  Subletting  Act  does 

not  render  a  Prohibition  against 
underletting  expedient, 

29.  Waiver  of  Contract  by  ParoL 

30.  When  Production  ofLeeeor'e  Title 

may  be  required. 

31.  Slack  V.  Wrigley. 

32.  Lease  and  Loan* 


19.  The  admissibility  of  parol  testimoDy  in  suits  for  specific  perfor- 
mance of  a  written  agreement  concerning  lands,  chiefly  depends  on  the 
circumstance,  whether  such  evidence  is  offered  by  the  party  seeking 
to  enforce  specific  execution,  or  is  used  as  a  defence  by  the  party 
resisting  it.  Where  an  agreement  has  been  reduced  into  writing,  and 
a  material  part  of  the  contract,  whether  from  inadvertence  or  fraud,  has 
been  omitted,  the  party  seeking  relief  cannot(a)  by  parol  evidence 
correct  or  supply  the  defect  or  omission,  or  add(£)  to,  or  vary  any  term 
of  the  written  contract,  but  must  abide  by  the  instrument  as  prepared, 
unless  a  case  of  part  performance  be  established. 

A  contract  in  writing  being  entered  into  for  the  lease  of  a  house 
for  twenty-one  years,  from  the  21st  of  April,  1791,  it  was  subsequently 
agreed  by  parol  that  the  lease  should  be  made  to  commence  from  the 
24th  of  June  in  the  same  year ;  and  upon  a  bill  for  specific  performance 
of  the  written(c)  contract  as  varied  by  paroly  Lord  Thurlow  held  the 
period  of  commencement  to  be  material,  and  allowed  a  plea  of  the 
Statute. 


fa)  Woollam  v,  Heam,  7  Ves,  211  ; 
Garrard  v.  Grinling,  2  Swa.  244;  1 
Wils.  Cha.  Ca.  460 ;  Clinan  v.  Cooke, 
1  Sch.  &  Lef.  29;  Marquess  Townsfaend 
V.  Stangroom,  6  Vesey,  328;  Hare  v. 
Shearwood,  1  Ves.  Jun.  241  ;  Robson  v. 
Collins,  7  Vesey,  130;  Davis  v.  Sy- 
monds,  1  Cox,  402 ;  Cass  v.  Waterhouse, 


Prec.  in  Chan.  22. 

(5)  Clowes  V.  HigginsoD,  1  Ves.  &  B. 
524;  15  Vesey,  516;  Goss  r.  Lord  Nu- 
gent, 5  B.  &  Ad.  58 ;  2  Nev.  &  M.  28. 

(c)  Jordan  v.  Sawkins,  3  Bro.  Cba. 
Ca.  388 ;  I  Ves.  Jun.  402 ;  Beames  on 
Pleas,  172. 
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So  upon  a  bill  to  compel  a  party  to  accept  a  lease  of  a  farm,  which 
he  had  refused  to  do,  unless  a  piece  of  land  called  <*  Ox-lane"  was 
included  in  the  demise,  and  though  it  was  proved(</)  that  the  part 
eaiied  *<  Ox-lane"  had  been  omitted  in  the  intended  lease  by  the  joint 
direction  of  both  parties,  such  evidence  was  rejected,  and  the  bill  was 
dismissed,  as  there  was  no  exception  of  ^'  Ox-lane"  in  the  agreement. 
Upon  the  same  principle  verbal  declarations  by  an  auctioneer  or 
other  person  explaining(6),  altering  or  contradicting  written  or  printed 
conditions,  or  particulars  of  sale,  cannot  be  received  in  evidence  for 
the  purpose  of  specific  performance,  their  object  being  in  effect  to  sub- 
stitute another  and  different  contract  between  the  parties. 

It  is  also  settled  at  law^  that  any  action  brought  to  charge  a  person 
upon  a  contract  for  an  interest  in  lands  can  only  be  proved  by  writing, 
and  that  no  addition(y*)  to  or  variation  from  the  written  instrument  can 
be  supplied  by  oral  testimony. 

20.  The  rule  is  perfectly  clear,  that  parol  evidence  offered  by  a 
person  seeking  specific  performance,  to  vary  or  explain  a  written  con- 
tract for  a  lease,  shall  be  rejected ;  but  the  difficulty  is  to  ascertain  how 
&r  parol  testimony  is  admissible  as  a  defence  for  resisting  the  execution 
of  a  written  agreement. 

Although  the  subject  of  a  written  agreement  be  definite,  so  that 
there  is  no  necessity  to  have  recourse  to  parol  evidence  for  its  construc- 
tion, yet  where  a  Court  of  flquity  is  called  upon  to  exercise  its  peculiar 
jurisdiction  by  decreeing  specific  performance,  the  party  sought  to  be 
charged  will  be  allowed  to  rebut(^)  the  equity  by  parol  testimony,  and 
to  shew  that  the  written  agreement  does  not  contain  the  real  terms  of 
the  contract  by  reason  of  fraud(A)  or  misrepresentation(t),  mistake^) 

(d)  LawaoD  r.  Laade,  I  Diok.  846;      612,  S.  C. 

Woollam  V.  Hearn,  7  Vese^,  211.  (A)  Joyneii  v.  Statham,  3   Atk.  386; 

(e)  Clowes  v.  Higginson,  1  Vesey  k  Clarke  o.  Grant,  14  Vesey,  519;  Lord 
B.  528;  JenkiDAon  v.  Pepys,  15  Vesey,  Townshend  c;.  Stangroom,  6  Vesey,  328. 
521,  cited;  Winch  V.Winchester,  1  Ve-  (t)  Buxton  v.  Lister,  3  Atk.  383; 
ley  k  B.  875.  Woollam  v,  Hearn,  7  Ves.  219;  Deve- 

(/)  Goss  9.  Lord  Nugent,  5  B.  &  rell  v.  Ld.  Bolton,  18  Ves.  509;  Winch 

Add.  58 ;  2  Nev.  &  M.  28 ;  Lord  Fal-  v.  Winchester,  I  Ves.  &  B.  877  ;  Hill  v. 

month  V,  Thomas,  1  Cro.  &  M.  89;  3  Buckley,  17  Ves.  401 ;  Ld.  Clermont  «. 

Tyrw.  26;  Harvey  v.  Grahham,  5  Adol.  Tasburgh,  1  Jac.  &  W.  120;  Cadraan 

k  Ell.  61 ;  6  Nev.  k  M.  754.  v.  Barker,  18  Ves.  10;  Besant  v.  Rich- 

(g)  Cbwee  v,  Higginson,  1  Ves.  k  B.  ards,  Taml.  509 ;    Lowndes  v.  Lane,  2 

524;  15  Yes.  51 6;  MArquess  Townshend  Cox,  363;   Fenton  v.  Browne,   14  Ves. 

9.  Stangroom,  6  Ves.  328;  Calverley  v.  149;    Wall   v.  Stubbs,    1    Madd.    81; 

Williams,  1  Ves.  Jun.  210;  Besant  v.  Beaumont   v.   Dukes,  Jac.   Rep.   422; 

Richards,    Tamlyn.    509;    Lindsay    v.  Willingham    v.  Joyce,  8  Vesey,   169; 

Ljacb,  2  Sch.  k  Lef.  7 ;  Davis  o.  Sy-  Brereton  o.  Cowper,  1  Bro.  Pari.  Ca. 

monds,  1  Cox,  402;  Davies  v.  Fitton,  2  211. 

Dhl  k  Warr.  225 ;  4  Irish  Eq.  Rep.  (;)  Joynes  p.  SUtbam,  3  Atk.  389 ; 
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or  8urpri8e(A),  or  that  from  extrinsic(/)  circumstances  it  would  be  in- 
equitable and  unconscientious  to  enforce  its  specific  execution. 

Wliere  a  purchase  has  been  influenced  by  verbal  representations(m) 
made  at  a  sale  by  an  auctioneer,  by  the  directions  of  the  vendor,  which 
appear  not  to  be  warranted  by  the  facts,  a  specific  execution  will  not 
be  enforced. 

21.  If  a  material  alteration  is  made  by  parol,  and  is  so  Jar  acted  on 
as  to  render  performance  of  the  written  contract  inequitable,  the  ori- 
ginal agreement  will  not  be  enforced.  An  agreement  in  writing  being 
entered  into  for  the  lease  of  a  house,  at  the  yearly  rent  of  £32,  and 
that  the  owner  should  put  the  premises  into  repair,  it  was  discovered 
that  it  would  be  better  to  rebuild  the  house,  when,  by  the  consent  of 
the  intended  tenant,  and  without  altering  the  written  contract,  the 
house  was  pulled  down,  and,  in  consequence  of  the  additional  expense 
incurred  in  rebuilding,  it  was  agreed(7i)  by  parol  that  the  rent  should 
be  increased  to  forty  pounds.  A  bill  by  the  intended  tenant  for  specific 
performance  was  dismissed,  and  the  Court  refused  to  make  a  decree 
pursuant  to  the  contract  relied  on  as  a  defence,  because,  after  the  ex- 
pense of  an  equity  suit  in  resisting  an  unconscientious  claim,  it  would 
be  unjust  to  allow  a  party  to  resort  to  an  agreement  which  the  owner 
bad  been  willing  to  carry  into  effect  without  litigation. 

22.  Variations  verbally  agreed  upon,  though  set  up  as  a  defence, 
are  not  sufiicient(o)  to  prevent  or  defeat  the  performance  of  a  written 
agreement  fairly  entered  into  and  correctly  prepared(j7),  while  the 
situation  of  the  parties  in  other  respects  remains  unaltered ;  and  it  will 
depend  on  the  particular  circumstances  of  each  case,  whether  such 
variation  shall  defeat  the  plaintiff's  title  to  8pecific(f )  performance,  or 
whether  the  contract  shall  be  executed,  taking  care  that  the  subject 
matter  of  such  parol  agreement  is  carried  into  effect,  so  that  all  parties 
may  have  the  benefit  of  what  they  contracted  for. 

As  a  general  rule,  parol  evidence  is  not  admissible  to  contradict  or 
explain  a  written  instrument,  nevertheless  a  Court  of  Equity  assumes(r) 


Ricli  V.  Jackson,  6  Ves.  334,  note ;  Rams- 
bottom  V.  Gosden,  1  Ves.  &  B.  165; 
Flood  v.  Finlay,  2  Ball  &  B.  9  ;  Clarke 
V.  Grant,  14  ves.  519. 

(A)  Mortloclc  V.  Buller,  10  Ves.  3a5 ; 
Winch  V,  Winchester,  1  Ves.  k  B.  375. 

(0  Legal  V.  MUler,  2  Vez.  Sen.  299 ; 
Parken  r.  Whitby,  Turn.  &  Russ.  366; 
Southwell  V.  Nicholas,  1  Madd.  Rep.  9, 
note. 

(f/i)  Beaumont  v,  Dukes,  Jacob,  422. 

In)  Legal  v.  Miller,  2  Vez.  Sen.  299 ; 


Joynes  t;.  Statham,  3  Atk.  288 ;  Lindsay 
V,  Lynch,  2  Sch.  &  Lef.  1 ;  Deiuston  v. 
Little,  2  Sch.  &  Lef.  11,  note. 

(o)  Price  v.  Dyer,  17  Vesey,  356; 
Robinson  v.  Page,  3  Russ.  114;  Ome- 
rod  V.  Hardman,  5  Vesey,  722. 

(p)  Ramsbottom  t? .  Gosden,  1  Ves,  & 
B.  165;  Flood  v  Finlay,  2  Ball  &  B.9; 
Garrard  o.  Grinling,  2  Swanst  244. 

(q)  London  and  Birmingham  Railway 
Co.  f>.  Winter,  Craig  &  Ph.  57. 

(r)  BaU  9.  Storie,  1  Sim.  &  Stu.  210- 
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a  jurisdiction  to  rejbrm  instruments,  which,  either  through  the  fraud 
or  mistake  of  the  drawer,  admit  of  a  construction  inconsistent  with  the 
true  agreement  of  the  parties,  and,  of  necessity,  in  the  exercise  of  this 
jurisdiction,  a  Court  of  Equity  must  receive  evidence  of  the  true  agree- 
ment in  contradiction  of  the  written  instrument.  There  is  no  objection 
to  correct  a  deed  by  parol  evidence,  when  you  have(*)  any  thing  in 
writing  beyond  the  parol  evidence  to  goby;  but  where  there  is  nothing 
besides  the  recollection  of  witnesses,  and  the  defendant  by  his  answer 
denies  the  case  set  up  by  the  plaintiff,  no  relief  can  be  afforded. 

23.  Neither  the  inadequacy  of  rent  nor  the  improvidence  of  a  party 
afford  sufficient  grounds  for  refusing  specific  performance  of  an  agree- 
ment, where  each  party  is  equally  competent(^)  and  no  undue  advan- 
tage has  been  obtained,  either  by  accident  or  by  design,  in  ascertaining 
the  yearly  value  of  the  premises  intended  to  be  demised,  but  a  Court 
of  Equity  will  not  lend  its  aid  to  enforce  the  execution  of  an  agreement 
entered  into  by  a  person (u)  out  of  possession  for  the  gprant  of  an  imme- 
diate lease  to  a  party  who  is  fully  apprized  he  cannot  obtain  possession 
without  having  recourse  to  a  suit  in  equity. 

Specific  performance  of  an  agreement  for  a  lease  will  not  be  en- 
forced, where  the  contract  was  entered  into  by  a  party  in  a  state  of 
intoxication ({?) ;  nor  if  it  appear  doubtful  whether  the  party  meant  to 
contract  for  a  lease(t£?)  to  the  extent,  or  of  the  duration  claimed  by  the 
plaintiff;  nor  where  the  contracting  party  is  incompetent,  or  has  no(2;) 
sufficient  title  to  make  the  lease ;  but  upon  a  fair  and  bond  fide  agree- 
ment for  letting  lands,  the  party  will  be  compelled  to  execute  such  a 
lease  a8(y)  be  is  qualified  to  grant,  if  the  other  contracting  party  be 
willing  to  accept  it.  If  a  person  offer  to  sell  an  estate  in  fee  simple, 
and  it  appears  he  is  unable  to  make  a  title  to  the  fee  simple,  he  must 
make  a  title  to  all  that  he  has,  and  the  purchaser  may  insist  on  having 
the  estate,   such  as  it  is :    the  vendor  cannot  8ay(2:)  he  will  give 


219;  Davies  r.  Fitton,  2  Dm.  &  Warr. 
225 ;  4  Irish  Eq.  Rep.  612,  S.  C. ;  Mor- 
timer V.  ShortaU,  2  thru.  &  Warr.  363 ; 
Alexander  r.  Crosbie,  LI.  &  G.  temp. 
Suffden,  145. 

(i)  Mortimer  o.  Shortall,  2  Dm.  & 
Warr.  363-374 ;  Jalabert  v.  The  Duke 
of  Chandos,  1  Eden.  372 ;  Beaumont  v, 
Bramley,  Turn.  &  Russ.  41. 

(0  SolliTan  v.  Jacob,  1  Moll.  472 ; 
Western  v.  Rusell,  3  Yes.  &  B.  193 ; 
l>at  see  Day  v.  Newman,  2  Cox,  77- 

(«)  Bayly   o.  Tyrrell,  2  Ball  &  B. 

3do. 

(v)  Cragg  V.  Holme,  18  Yes.  14,  note; 


Cooke  V,  Clayworth,  18  Yes.  12 ;  Say  v. 
Barwick,  1  Yes.  &  B.  195. 

(w)  Harnett  o.  Yeilding,  2  Sch.  & 
Lef.  554. 

(x)  Haraett  v.  Yeilding,  2  Sch.  & 
Lef.  554 ;  Ellard  v.  Lord  Landaff,  1 
Ball  &  B.  241. 

(y)  Hill  17.  Buckley,  17  Yesey,  401 ; 
Harnett  v.  Yeilding,  2  Sch.  &  Lef.  560 ; 
Western  v.  Russell,  3  Yes.  &  B.  167. 

(z)  Wood  v.  Griffith,  1  Swa.  43-54 ; 
1  Wils.  Cba.  Ca.  34-44,  S.  C. ;  but  see 
Thomas  v.  Deering,  1  Keen.  729,  743, 
748;  Wheatley  v.  Slade,  4  Sim.  126; 
Graham  v.  Oliver,  3  Bear.  124. 
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nothing,  because  he  is  unable  to  give  all  that  he  has  contracted  to 
give.  If  a  person  possessed  of  a  term  for  one  hundred  years,  contract 
to  sell  the  fee,  he  cannot  compel  the  purchaser  to  take,  but  the  pur- 
chaser can  compel  him  to  convey  the  term,  and  the  Court  will  arrange 
the  equities  between  the  parties. 

24.  Acts  done  by  the  intended  lessee,  which  would  have  created  a 
forfeiture(a),  if  the  lease  had  been  executed,  unless  waived  by  accep- 
tance of  rent,  or  other  means,  or  even  gross  breaches(&)  of  covenant, 
that  could  not  well  be  indemnified  in  damages,  though  no  right  of  re- 
entry was  agpreed  to  be  reserved  by  the  intended  lease,  afford  strong 
grounds  for  refusing  specific  performance,  but  injuries  to  the  landlord 
arising  from  acts  of  the  tenant,  which  were  not  prohibited  by  the  con- 
tract, have  no  such  effect.  Under  an  agreement  for  a  building  lease, 
the  tenant  having  erected  a  brew-house(c)  on  the  premises,  which 
lessened  the  value  of  adjoining  property  belonging  to  the  landlord, 
specific  performance  was  enforced. 

25.  A  person  may  enter  into  a  binding  contract  for  the  purchase  of 
lands,  in  trust  for  another,  without((/)  disclosing  that  he  was  merely 
employed  as  an  agent  in  the  transaction,  even  though  the  motive  of 
employing  the  agent  was  in  consequence  of  a  quarrel(e),  unconnected 
with  any  treaty  for  such  sale,  between  the  person  beneficially  interested 
and  the  vendor,  nor  will  a  bare  refusal(y)  by  the  vendor  to  deal  with 
the  real  purchaser,  be  a  sufficient  ground  for  resisting  specific  per- 
formance of  the  agreement ;  but  if  it  be  untruly  represented  to  the 
vendor,  that  the  purchase  is  made  on  behalf  of  a  person(^)  for  whom 
the  vendor  entertains  a  great  regard,  or  the  bargain  is  otherwise  in- 
fluenced by  the  unfair(A)  misrepresentation  of  the  purchaser,  to  the 
prejudice  of  the  vendor,  a  Court  of  Equity  will  refuse  its  aid  to  enforce 
the  agreement.  However,  it  is  no  defence  to  a  bill  for  specific  per- 
formance by  the  vendor,  that  he  falsely  assumed  the  character  of 
agent  for  another  in  the  sale  of  property,  when  in  fact  he  was  dealing 
on  his  own(t)  behalf,  and  by  such  means  deceived  the  purchaser,  unless 


(«)  Gourlay  v.  The  Duke  of  Somer- 
set»  1  Ves.  &B.6d;  Weatherall  v.  Gee- 
riijg,  12  Vesey,  504;  Hill  v.  Barclay, 
18  Ves.  63;  Jones  v.  Jones,  12  Vesey, 
186. 

(b)  Boardman  v.  Mostyn,  6  Ves.  472 ; 
Gourlay  v.  Duke  of  Somerset,  1  Ves.  & 
B.  73. 

(c)  Gorton  v.  Smart,  1  Sira.  k  St.  66. 
(rf)  Hall   V.  Warren,  9  Ves.  605 ;   1 

Sugd.  Vendors,  348. 


(0  Hall  V.  Warren,  9  Ves.  606. 

(/}  Lord  Imham  v.  Child,  1  Bro. 
Cha.  Ca.  92-.dd ;  but  see  Bonnett  v. 
Sadler,  14  Ves.  528. 

(g)  Phillips  o.  The  Duke  of  Bucks,  1 
Vern.  227;  Harding  v.  Cox,  I  Vern. 
227,  in  the  note. 

(h)  Cadman  v.  Homer,  18  Ves.  10. 

(t)  Fellowes  v,  Ld.  Gwydir,  1  Sim. 
63 ;  1  Russ.  &  M.  83. 
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it  be  shewn  that  the  deception  occasioned  some  loss  or  inconvenience 
to  the  purchaser,  or  induced  him  to  enter  into  the  contract. 

Howerer,  in  a  contract  for  the  occupation  of  lands,  at  a  rack-rent, 
the  landlord  is  always  influenced  in  his  choice  of  a  tenant  by  consider- 
ations of  character  and  solvency^  and  therefore,  an  agreement  for 
a  lease  entered  into  with  one  person,  under  a  secret  trust  for  another, 
cannot  be  specifically  enforced  against  the  landlord,  in  favour  of  such 
cestuique  trust*  A  tenant  holding  lands  for  an  unexpired  term  of 
twenty-six  years,  at  a  rack-rent,  being  in  insolvent  circumstances, 
suffered  another  person  to  become(/)  apparent  owner  of  the  farm  under 
a  secret  trust,  and  the  landlord  supposing  the  trustee  to  be  actual 
owner,  and  confiding  in  his  solvency,  agreed  to  give  him  an  immediate 
lease  of  the  lands  for  a  long  term,  and  it  was  determined  by  Lord 
Redesdale,  that  the  cestuique  trust  was  not  entitled,  against  the  landlord, 
to  a  specific  execution  of  the  agreement  made  with  the  trustee. 

An  agreement,  which  is  in  part  forbidden  by  the  Statute,  may  be 
enforced  as  to  the  residue,  provided  the  object  can  be  accomplished 
without  violating  the  intention  of  the  parties.  Where  an  agreement 
&r  a  lease  was  fairly  entered  into  for  a  certun  term,  at  a  specified  rent, 
the  lessee  covenanting  to  pay  the  tithes(A),  although  the  latter  stipula- 
tion was  absolutely  void,  as  being  contrary  to  the  provision^  of  Lord 
Stanley's  Act(/),  yet  the  meaning  of  the  contract  evidently  being,  that 
the  lessee  should  pay  the  amount  of  the  rent-charge,  which  was  substi- 
tuted for  tithe,  in  addition  to  the  rent,  specific  performance  was  effected 
by  decreeing  a  lease  to  be  executed,  reserving  a  rent  compounded  of 
the  rent-charge,  and  of  the  rent  mentioned  in  the  contract. 

26.  If  a  bankrupt,  or  person  in  insolvent  circumstance,  either  by 
misrepresentation  or  suppression,  obtain(m)  a  contract  for  a  lease  from 
one  unacquainted  with  the  facts,  specific  performance  will  be  refused ; 
bat  the  subsequent  bankruptcy  of  an  intended  lessee,  or  his  discharge 
as  an  insolvent  debtor,  will  not  avoid  or  defeat  an  agreement  in  writing 
for  a  lease,  as  the  assignees  of  such  bankrupt  or  insolvent  may  sell  the 
interest  to  an  unobjectionable  tenant,  fully  competent  to  enter  into  all 
necessary  covenants. 

(j)  O'HerUhy  v.  Hedges,  1  Sch.  &  (0  2  &  3  WiU.    IV.  c.   119,  b.  13, 

Lef.  123;  Bonnett  v.  Sadler,  14  Vesey,  Irish. 

526;  Bucklandr.Hall,  SVes.  91;  Price  (m)  Willinffham   ©.Joyce,   3  Vesey, 

».  Assbeton,  1  Younge  &  Coll.  444.  169;  O'Herlihy  v.  Hedges,   1   Sch.  & 

(k)  Daly  p.  Duggan,  1  Irish  Ea.  Rep.  Lef.  123  ;   Brooke  v,  Hewitt,  3  Vesey. 

311;  Bettesworth  v.  Dean  and  Chapter  253;  Price  v.  Assheton,  1  Y.  &  Coll. 

of  St  Paul's,  1  Bro.  Pari.  Ca,  240 ;  Da-  444  ;  Buckland  v.  Hall,  8  Ves.  92. 
▼ies  r.  Fittou,  2  Dru.  &  Warr.  225. 
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By  the  Irish  Bankrupt  Act(»),  6  Will.  IV.  c.  14,  s.  89,  it  is 
enacted,  that  any  bankrupt  entitled  to  a  lease,  or  ctgreement  for  a 
lease,  if  his  assignees  accept  the  same,  or  if  his  assignees  decline  the 
same,  and  the  bankrupt  deliver  up  such  lease,  or  agreement  for  a 
lease,  to  the  lessor,  or  person  agreeing  to  grant  such  lease,  within  four* 
teen  days  after  notice  of  refusal  by  the  assignees,  shall  be  relieved 
from  liability  to  pay  any  rent  accruing  after  the  date  of  the  commis- 
sion ;  and  the  Lord  Chancellor,  on  petition,  may  Order  such  assignees 
to  elect,  whether  they  will  accept  or  decline  the  lease  or  agreement, 
and  to  deliver  up  such  lease  or  agreement,  in  case  they  decline  the 
same,  and  the  possession  of  the  premises. 

This  provision  of  the  Statute  assumes,  that  the  assignees  of  a  bank- 
rupt have  a  right  to  enforce  specific  performance  of  an  executory 
agreement  for  a  lease,  and  it  is  now  settled  that  the  assigneefo),  by 
contract,  of  a  tenant's  interest  under  a  written  agreement  for  a  lease, 
not  forbidding  alienation,  may  obtain  specific  execution,  though  his 
assignor  subsequently  became  a  bankrupt,  or  was  discharged  as  an  in* 
solvent  debtor :  and,  in  like  manner,  the  assignees  of  a  bankrupt  or  insol- 
vent may  elect  to  take  the  interest,  and  may  transfer  it  to  a  purchaser. 
But  acts  of  part  performance,  which  would  entitle  a  solvent  tenant  to 
have  a  verbal  agreement  for  a  lease  carried  into  effect,  will  not  confer(p) 
any  right  on  the  assignees  of  a  bankrupt,  or  insolvent  debtor,  to  have 
the  contract  specifically  performed. 

A  Court  of  Equity  will  not  decree  an  agreement  for  a  lease  to  be 
specifically  executed,  in  favour  of  a  person  in  insolvent  circum- 
stances(9),  as  it  is  of  great  importance  to  a  landlord  that  his  lessee, 
who  continues  liable  for  the  rent,  until  the  determination  of  the  term, 
shall  be  a  person  of  substance ;  but  in  order  to  make  the  insolvency  of 
the  intended  lessee  a  ground  for  resisting  the  execution  of  a  lease,  it 
must  be  clearly  and  satisfactorily  established. 

27.  Considerable  difference  of  opinion  has  prevailed  in  the  Englbh 
courts,  whether  an  executory  agreement  for  a  lease  with  the  usual  co- 
venants between  landlord  and  tenant,  entitled  a  lessor  to  require  the  in- 
sertion of  a  covenant  prohibiting  any  assignment  or  underlease,  with- 
out license;  but  it  is  now  settled  that  if  an  agreement  for  a  lease  be 
silent  as  to  the  covenants,  or  declare  that  the  usual  covenants  shall  be 

(n)  6  Will.  IV.  c.  U,  8.  89,  Irish ;  6  (p)  Sutton,  ex  parte,  2  Rose's  Rep. 

Geo.  IV.  c.  16,  s.  75,  English.  86. 

(o)  Powell   V.  Lloyd,  2   Y.  &  Jerv.  (jj)  Neale  v.  Mackenzie,  1  Keen.  474 ; 

372;  Crosbie  t?.  Tooke,   1  Mylne  &  K.  Price   ».  Assheton,  1  Y.  &  Coll.  441; 

4.U  ;    Morgan   y.  Rliodcs,   1   Mylne  &  Buckland  t\  Hall.  8  Vcs.  92;  Willmg- 

K.  435.  ham  ».  Joyce,  3  Ves.  169. 


SPECIFIC  PERFORMANCE.  lG9 

inserted,  a  clause   forbidding  alienation   or  underletting   cannot  be 
enforced. 

An  assignee  of  the  lease  of  a  public-house,  having  agreed  for  a  new 
lease  upon  common  and  usual  covenants,  the  lessor  afterwards  insisted 
that  a  covenant  not  to  assign  without  license  should  be  inserted  in  the 
lease;  but  Lord  Thurlow(r)  decreed  specific  performance,  without 
any  rach  clause,  observing,  that  common  and  usual  covenants  must 
mean  covenants  incidental  to  the  lease,  and  though  a  covenant  not  to 
assign  without  license  might  be  usual,  that  would  not  make  it  a  com- 
mon covenant.  In  a  subsequent  case(«),  Lord  Eldon  fully  confirmed 
the  authority  of  the  preceding  decision. 

However,  where  a  party  contracted  for  the  assignment  of  a  lease  of 
a  public-house,  which  was  described  as  being  held  upon  usual  and 
common  covenants;  and  it  afterwards  appeared  that  the  original  lease 
contained  a  proviso  for  re-entry,  if  any  business  but  that  of  a  victualler(^) 
should  be  carried  on  in  the  house,  it  was  decided  that  such  clause  of 
reentry,  with  reference  to  the  lease  of  a  public-house,  was  to  be 
deemed  usual  and  common. 

Covenants  become  usual  and  proper  covenants  only  because,  by 
common  consent,  they  are  found  essential  to  perfect  the  contract  be- 
tween the  parties :  wherever(tf )  a  person  makes  a  grant,  he  impliedly 
gires  that  which  is  necessary  to  render  the  grant  of  the  principal 
subject  effectual,  and  upon  this  principle  the  proper  covenants  to  be 
inserted  in  a  lease  must  be  regulated. 

Where  an  agreement  stipulated  that  the  intended  lease  should  con- 
tain the  usual  covenants  between  landlord  and  tenant,  and  that  the 
house  agreed  to  be  demised  should  not  be  converted  into  a  school : 
upon  a  bill  by  the  intended  tenant  for  specific  performance,  it  was  de- 
dded(&),  that  the  usual  covenants  between  landlord  and  tenant  did  not 
extend  to  any  prohibition  against  carrying  on  particular  trades,  or  any 
offensive  trade,  and  that  whatever  the  tenure  was,  under  which  the 
party  contracting  to  demise  held  the  property,  the  restraint  with  res- 
pect to  the  business  of  a  schoolmaster,  left  the  intended  tenant  at 
liberty  to  carry  on  any  other  business,  and  excluded  the  introduction 

(r)  Henderson  o.  Hay,  3  Bro.  Chan.  (s)  Church  v.  Brown,  15  Ves.  258. 

Cau  632;    Vere   ».  Loveden,   12  Ves.  (/)  Bennett  t^.  Womack,  7  B.  &  Cress. 

179;    Jones    v.  Jones,    12   Yes.    186;  627;  1  Mann.  &  Ry.  644,  S.  C. 

BrovQ  r.  Raban,  15  Ves.  528 ;  Church  (u)  Blakesley  v.  Whieldon,  1  Hare's 

r.  Brown,  15  Ves.  258 ;  but  see  contr^.  Rep.  176. 

Folkinjrfiam    r.  Croft,    3   Anstr.   700;  (o)  Van  v.  Corpe,  3  Mylne  &  K.  269 ; 

Morgan  v.  Slaughter,   1  Espin.   N.  P.  Propert  v.  Parker,  3  Mylne  &  K.  280. 
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of  any  other  unusual  covenant.  But  a  party  entering  into  a  contract 
for  an  underlease^  without  making  any  previous  inquiry  into  the  cove- 
nants in  the  original  lease,  is  considered  to  have(i£;)  constructive  notice 
of  alltt^uo/covenants  which  it  contains,  and,  under  such  circumstances,  if 
a  tenant  enters  into  possession  after  an  opportunity(2)  has  been  afforded 
to  his  professional  adviser  of  examining  the  contents  of  the  original 
lease,  he  will  be  compelled  to  accept  of  an  underlease,  with  all  the  co- 
venants in  the  original  lease,  although  some  of  such  covenants  are 
unusual. 

If  the  owner  of  premises  be  aware  that  the  party  contracting  foran 
underlease,  intends  to  carry  on  a  particular  trade,  which  is  expressly 
prohibited(^)  by  a  covenant  in  the  original  lease,  and  do  not  comma- 
nicate  the  fact,  such  silence  of  the  owner  will  have  the  effect  of  a  repre- 
sentation that  there  was  was  no  such  prohibitory  clause,  and  specific 
performance  will  not  be  enforced. 

28.  By  the  amended  Irish  Subletting  Act(2:),  2  Will.  IV.  c.  17, 
the  legislature  have  rendered  the  introduction  of  a  clause  against  as- 
signing or  underletting  essential  to  the  interests  of  every  landlord, 
granting  a  lease  for  farming  purposes,  for  a  period  not  exceeding  three 
lives  or  thirty-one  years.  Landlords  neglecting  such  a  precautionary 
measure,  may  be  deprived  of  some  of  the  ordinary  remedies  provided 
for  the  recovery  of  rent,  which,  it  is  apprehended,  must  cause  a  prohi- 
bition against  an  assignment,  or  underlease,  without  license,  to  be  con- 
sidered a  usual  and  a  prudent  covenant  in  all  such  demises. 

29.  Written  agreements  may  be  absolutely  waived  or  dischaiged(a) 
by  parol ;  but  in  order  to  make  a  parol  waiver  a  defence  to  a  suit  for 
specific  performance,  it  must  be  e8tablished(&)  with  clearness  and  pre- 
cision, and  the  circumstances  of  waiver  and  abandonment  must  amount 
to  a  total  dissolution  of  the  contract,  placing  the  parties  in  the  same 
situation  in  which  they  stood  before  the  agreement  was  entered  into. 

In  executory  contracts  for  leases,  or  for  the  purchase  of  leasehold 
interests,  any(c)  unnecessary  delay  beyond  the  period  limited  for  car- 
rying the  agreement  into  effect,  is  deemed  evidence  of  abandonment 


(w)  Flight  V.  Barron,  3  My.  &  K.  282. 

(x)  Cesser  v.  Collinge,  3  Mylne  &  K. 
283 ;  and  see  Pope  t7.  Garland,  4  Y.  & 
Coll.  394 ;  Walter  v.  Maiinde,  1  Jac.  & 
W.  181  ;  Hall  v.  Smith,  14  Ves.  426. 

(y)  Flight  V.  Barron,  3  Myhie  &  K. 
282. 

(z)  2  Will.  IV.  c.  17,  8.  5,  Irish. 

(a)  Price  V,  Dyer,  17  Vesey,  364; 
Davis  V,  Symonds,  1  Cox,  402 ;  Back- 


house V.  Mohun,  3  Swa.  434 ;  2  £q.  Ca- 
Abr.  32. 

(b)  Robinson  v.  Page,  8  Rubs.  lU. 

(c)  Alley  V.  Deschunps,  13  Ves.  225 
Parker   v.  Frith,   1    Sim.  &  St  199 
Lloyd  V.  CoUett,  4  Bro.  Cha.  Ca.  469 
Guest  V,  Homfrey,  5  Ves.  818 ;  Garrett 
V,  Ld.  Bessborough,  2  Irish  £q.  Rep* 
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sufficient  to  disentitle  the  party  guilty  of  such  negligence,  to  the  ex- 
tnordinary  interposition  exercised  by  Courts  of  Equity,  in  awarding 
specific  performance.  Due  diligence  is  requisite  to  call  the  CouTt(d) 
into  activity,  and  where  it  does  not  exist,  a  Court  of  Equity,  which 
always  discountenances  laches  and  neglect,  will  not  lend  its  assistance. 

Under  an  agreement  to  take  a  lease  of  a  house  and  garden  for  seven, 
fourteen,  or  twenty*one  years,  at  the  tenant's  option,  on  certain  im<- 
provements  being  completed  by  the  lessor,  and  possession  delivered  on 
or  before  the  29th  of  September :  the  proposed  improvements  being 
UDfinished(e),  notice  was  given  by  the  intended  tenant,  that  unless 
they  were  completed  before  the  14th  of  October,  he  would  abandon 
the  contract ;  and  a  bill  for  specific  performance  by  the  lessor,  which 
was  not  filed  for  two  years  after  the  treaty  had  been  broken  off,  was 
dismissed. 

So  the  vendor  of  a  leasehold  interest,  having  got  notice  firom  the 
purchaser  that  he  objected  to  the  title,  and  abandoned(/)  the  contract, 
a  bill  for  specific  performance,  which  was  not  filed  for  a  year  after  the 
notice,  was  dismissed  with  costs,  in  consequence  of  the  unreasonable 
delay. 

Lapse  of  time,  however,  will  not  be  considered  material,  where  no 
step  is  taken  by  either  party  to  fulfil  the  agreement,  and  there  is  a(^) 
motual  acquiescence  in  delay,  or  where  the  tenant  enters  and  holds 
nnder  the  equitable  contract,  without  being  required  to  execute  a  for- 
mal lease. 

If  a  specified  time  be  limited  for  the  acceptance(A)  of  an  offer  of  a 
lease,  or  other  proposed  contract,  such  offer  may  be  retracted  by  the 
party  making  it,  at  any  time  within  such  period,  or  before  its  actual 
acceptance. 

30.  It  is  a  settled  rule,  both  at  law(t)  and  in  equity(j),  that  the 
purchaser  of  a  leasehold  interest  has  a  right  to  require  the  production 
of  the  lessor's  title,  unless  there  be  an  express  stipulation  dispensing 
with  the  necessity  of  shewing  the  title  under  which  the  lease  was  de- 
rired,  as  every  contract  for  the  sale  of  a  lease  includes  an  implied  un- 
dertaking to  make  out  the  lessor's  title  to  demise,  as  well  as  tiie  title  of 


{d)  Moore  v.  Blake,  1  BaU  &  B.  69. 

(0  Heapby  v.  Hill,  2  Sim.  &  St.  29; 
Wtlker  V.  Jdfreys,  1  Hare,  841. 

(/)  Wataon  v,  Reid,  1  Rius.  &  M. 
236;  Timl.  381,  S.  C. 

ig)  Jones  V,  Price,  3  Aiistr.  924; 
Guest  p.  Komhej,  5  Vesey,  818. 

(li)  Routledge  v.  Grant,  4  Bing.  653 ; 
1  M«o.&P.  717,  S.C. 


(0  2  Sugd.  Vendors,  140 ;  Souter  r. 
Drake,  5  B.  &  Adol.  992 ;  8  Nev.  &  M. 
40,  S.  C. ;  Shepherd  t>.  Keatley,  1  Cro. 
M.  &  Rose.  117;  4  Tyrw.  571,  S.  C. 

(J)  Deverell  v.  Ld.  Bolton,  18  Vesey, 
512;  Fildes  v.  Hooker,  2  Meriv.  424; 
3  Madd.  193;  Purvis  v.  Rayer,  9  Price, 
488 ;  White  v.  Foljambe,  1 1  Vesey,  337. 
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the  vendor  to  the  lease  itself.  According  to  the  general  practice  in 
the  sale  of  leasehold  property,  a  clause  or  condition  is  inserted  in  the 
particular  of  sale,  that  the  vendor  shall  not  be  called  upon  to  produce 
the  lessor's  title ;  and  an  auctioneer(A),  or  other  person  employed  to 
sell  a  leasehold  estate,  would  be  considered  guilty  of  such  gross  n^li- 
gence  in  the  conduct  of  the  sale,  as  to  preclude  him  from  recovering 
any  compensation  for  his  services,  if  he  were  to  omit  such  a  precau- 
tionary stipulation, 

In  an  action  by  the  vendor  of  a  leasehold  interest  against  the  yen- 
dee,  for  refusing  to  accept  possession,  or  to  pay  the  purchase-money,  it 
appeared  that  an  agreement  in  writing  was  signed  by  the  parties  for 
the  assignment  of  the  residue  of  a  term  of  twenty-one  years,  of  which 
only  three  years  were  unexpired,  without  fine  or  premium ;  and  it  was 
decided(/),  that  a  lessee  in  possession,  contracting  in  general  terms  to 
assign  his  lease,  may  be  called  on  by  the  proposed  assignee  to  show 
that  the  lessor  had  a  right  to  demise,  and  that  neither  the  short  residue 
of  the  term,  nor  the  small  value  of  the  property,  nor  the  absence  of  any 
fine  or  premium,  afforded  ground  for  presuming  that  the  production  of 
the  lessor's  title  had  been  waived  by  the  vendee. 

Notwithstanding  an  ezpress(m)  condition  of  sale,  that  the  vendor 
shall  not  be  obliged  to  produce  the  lessor's  title,  yet  the  vendee  may 
take  advantage  of  any  defect(i»)  which  he  may  discover,  and  be  able  to 
establish  in  the  lessor's  right  to  make  the  lease  offered  for  sale. 

A  party  having  entered  into  an  agreement  in  writing  to  take  an 
underlease  for  twenty-one  years,  went  into  possession  without  requiring 
any  title  to  be  shewn,  and  returned  a  draft  of  a  lease  sent  to  him  by 
the  lessor,  with  alterations,  which  were  acceded  to :  the  draft  was  en- 
grossed, and  tendered  to  the  tenant  for  execution,  and  a  bill  being 
filed  by  the  lessor  for  specific  performance,  the  tenant  insisted  upon  his 
right  to  the  production  of  the  title  of  the  person  firom  whom  the  lessor 
derived,  but  the  Court(o)  ruled  that  the  tenant,  by  his  conduct,  had 
waived  all  objections  to  the  title,  pronounced  a  decree  for  specific  per- 
formance, and  directed  the  Master  to  settle  a  lease  pursuant  to  the 


(k)  Denew  v,  Daverell,  3  Campb.  N. 
P.  C.  451. 

(0  SoQter  V.  Drake,  5  B.  &  Adol. 
992-3 ;  3  Nev.  &  M.  40,  S.  C. 

{m)  See  the  form  of  conditions  of  sale 
adapted  to  leasehold  premises,  7  Jarman's 
Conv.  400 ;  3  Siig^  Vendors,  Appendix 
No.  IV. 

(n)  Shepherd  v.  Keatley,  1  Cro.  M. 
k  Rose.  117;  4  Tyrw.  571,  S.  C. ;  but 


see  Spratt  v.  Jeffery,  10  B.  &  Cress.  249; 

5  Mann.  &  Ry.  188,  S.  C.  ;  George  r. 
Pritchard,  Ry.  &  Moody,  417. 

(o)  Warren  o.  Richardson,  1  Yonnge, 
1 ;  Attorney- Gen.  v.  Sitwell,  1  Younge 

6  Coll.  570-^71;  Margravine  of  Aos- 
pach  V,  Noel,  1  Madd.  Rep.  810;  and 
see  Osborne  v.  Harvey,  1  Yo.  k  Coll. 
116,  in  Chan. 
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agreement.  In  order  to  ascertain  who  were  to  be  the  grantors,  and 
what  premises  were  to  be  included  in  the  intended  lease,  the  Master 
was  necessarily  obliged  to  look  into  the  title,  and  the  result  of  such  in- 
vestigation was,  that  the  lessor  could  not  make  a  valid  title  to  the 
lease  which  he  had  undertaken  to  grant,  because  the  premises  agreed 
to  be  demised  were  held  by  the  lessor  along  with  other  tenements 
under  one  lease,  so  that  the  lessee  would  be  affected  by  any  breach  of 
the  covenants  in  respect  of  the  other  tenements;  and  therefore,  aU 
though  the  intended  lessee  had  waived  his  right  to  call  on  the  lessor 
for  the  production  of  his  title,  yet,  as  it  appeared  in  the  course  of  the 
inquiry  he  could  not  make  out  a  good  title,  the  bill  was  ultimately 
dismissed. 

The  purchaser  of  an  estate  held  on  lease  for  lives  under  the  Bishop 
of  Bath  and  Wells,  was  ruled(p)  not  to  have  any  right  to  require  the 
prodnction  of  the  Bishop's  title,  because  the  mode  of  granting  ecclesi- 
astical leases  is  regulated  by  Statute,  and  the  presumption  arising 
from  the  use  of  the  Bishop's  seal,  is  equivalent  to  that  which  is  founded 
on  admission  in  the  case  of  a  copyhold. 

It  has  not  been  decided(9)  whether  an  owner  of  real  property,  by 
contracting  to  grant  a  lease,  becomes  bound  to  shew  a  title  to  the  es- 
tate out  of  which  it  is  to  be  granted ;  but  it  is  quite  a  different  question, 
whether  a  person  who  is  unable,  or  who  thinks  it  inexpedient  to  pro- 
dace  his  title  to  the  property  intended  to  be  demised,  shall  have  a  right 
to  compel  the  intended  lessee  to  accept  a  lease  of  such  property,  with- 
out any  other  security  for  its  enjoyment,  than  the  personal  covenants 
of  the  lessor.  A  party  coming  for  specific  performance,  must  be  pre- 
pared to  shew  he  is  able  to  give  what  he  seeks  to  compel  the  other 
party  to  take :  under  an  agreement(r)  to  grant  a  lease  for  twenty-one 
years,  at  a  rack-rent,  it  was  determined  that  the  lessor  could  not  en- 
force specific  performance  without  shewing  he  had  a  right  to  make  the 
lease. 

So  a  contract  for  a  lease  for  a  term  of  twenty-one  years,  in  consi- 
deration of  a  fine  of  £1000,  has  been  treated  as  *^  the  sale"  of  a  lease ; 
and  it  was  decided(tf),  that  the  intended  lessor  was  bound  to  shew  he 
had  a  good  title  to  grant  the  lease,  and  being  unable  to  do  so,  the  in- 
tended lessee  recovered  back  his  deposit. 

An  agreement  being  entered  into  for  an  underlease  of  a  dwelling- 

(p)  Fane  v.  Spencer,  2  Meriv.  430,  (r)  Fildes  v.  Hooker,  2  Meriv.  424; 

note.  Purvis  v.  Rayer,  9  Price,  488. 

iq)  Fildes  p.  Hooker,  2  Meriv.  424-  («)  Roper  i;.  Coombes,  6  fi.  &  Cress. 

4^,  by  Sir  William  Grant  534 ;  9  D.  &  Ry.  562,  S.  C. 
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house,  and  to  pay  for  the  furniture  at  an  appraisement,  it  was  ruled(0 
that  the  intended  undertenant  was  excused  from  the  fulfilment  of  the 
contract,  because  the  immediate  lessor,  when  he  quitted,  left  an  arrear 
of  head-rent  owing  to  the  head -landlord,  which  would  expose  the  pro- 
perty of  the  incoming  tenant  to  a  distress  for  the  amount. 

It  would  be  attended  with  great  inconvenience,  if  a  person  seised 
in  fee,  subject  to  incumbrances,  or  entitled  to  a  derivative  interest,  by 
contracting  to  execute  an  occupation-lease  at  a  rack*rent,  should  be 
obliged  to  produce  his  title,  or  to  clear  his  estate  from  incumbrances, 
on  a  bill  in  Equity  by  an  intended  lessee  for  specific  performance  of  an 
agreement  for  a  lease ;  and  the  mischief  attending  such  a  proceeding 
would  be  so  great,  that  a  Court  of  Equity  would  decline(tt)  to  assist  a 
tenant  seeking  specific  performance,  by  requiring  a  strict  legal  title 
free  from  incumbrances. 

Where,  however,  a  lease  has  been  actually  executed,  and  the  lessee 
has  entered  into  possession,  and  has  not  been  disturbed  in  the  enjoy- 
ment of  the  demised  premises,  the  prevailing  opinion  (t;)  is,  that  the 
lessee  would  be  precluded  from  raising  any  objection  against  his 
lessor's  title,  or  from  enforcing  any  discovery  from  the  lessor  of  the  cir- 
cumstances on  which  his  title  was  founded. 

31.  One  Benjamin  Wrigley,  by  indenture  dated  the  27  th  of  March, 
1824,  demised  a  dwelling-house  and  plot  of  ground,  containing  three 
acres  and  an  half,  to  Arthur  Slack  and  Richard  Shaw,  their  heirs  and 
assigns,  for  thirty-one  years,  from  the  25th  of  March  preceding,  or  for 
the  life  of  one  fklward  Dix,  whichever  should  last  longer,  provided 
the  lessor's  interest  should  so  long  continue,  at  the  yearly  rent  of  forty 
guineas,  the  lessees  having  paid  forty  guineas  in  advance,  which  was  to 
be  allowed  out  of  the  future  rents  of  the  premises ;  the  lessees  entered 
into  possession,  and  upwards  of  a  year's  rent  being  in  arrear,  the  land- 
lord caused  a  civil  bill  ejectment  to  be  served,  claiming  £42  for  rent 
ending  September,  1826.  The  lessee  Arthur  Slack,  on  the  27th  of 
March,  1827,  exhibited  his  bill  of  com  plaint  against  Benjamin  Wrigley 
and  others(u?),  stating  the  lease  of  1824,  the  civil  bill  proceedings,  and 
further,  that  Benjamin  Wrigley,  the  lessor,  held  the  demised  premises 
under  a  lease,  including  other  concerns,  from  Frederick  O'Brien,  at 

(0  Partridge  v.  Sowerby,  3  Bos.  &  P.  1  Doiur.  21. 

172.                                 •  (v)  Waring    v,  Mackreth,  Forrest's 

(ii)  Fildes  17.  Hooker,  2  Meriv.  424;  Exch.  Rep.  132-135. 

Temple  r.  Brown,  6  Taunt.  60 ;   Costi-  (to)  Slack  v.  Wrigley,  Chan.  18  Feb. 

gan  v.  Hastier,  2  Sch.  &  Lef.  160 ;  and  1829,  extracted  from  the  pleadings  aud 

see  Waring  v.  Mackreth,  Forrest,  Exch.  decree ;  2  Law  Recorder,  329. 
Rep.  129;    Keech  dem,  Warne  v.  Hail, 
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the  yearly  rent  of  £60,  and  that  Frederick  O'Brien  held  under  a  lease 
iiozii  William  Robinson,  at  the  rent  of  fifty  guineas,  and  that  at  the 
time  of  bringing  the  civil  bill,  Wrigley  owed  six  years'  rent  of  the  pre- 
mises, and  thereby  prayed  an  injunction  to  restrain  such  proceedings 
at  lav,  until  the  arrears  of  rent  payable  to  Frederick  O'Brien,  both  for 
his  profit  rent  and  head-rent,  should  be  paid  off,  and  for  that  purpose 
that  a  receiver  should  be  appointed.  The  defendant  Wrigley  by  his 
answer,  admitted  the  holdings  under  O'Brien  and  Robinson,  and  stated 
that  Robinson  held  the  premises  from  John  Gray,  at  the  yearly  rent 
of  £19  4«.  6c/.,  and  that  all  the  rent  due  to  Gray  had  been  regularly 
paid,  but  that  Robinson  died  in  the  year  1823,  and  no  administration 
of  his  effects  had  been  obtained,  and  his  profit  rent  had  not  been  de- 
manded, by  reason  of  which  an  arrear  of  such  profit  rent  had  incurred 
dae  to  Us  representatives,  and  that  O'Brien  had  been  discharged  as  an 
insolvent  debtor,  and  all  rent  due  to  him,  prior  to  his  discharge,  had 
been  paid.  An  injunction  to  restrain  proceedings  at  law  was  granted 
00  the  terms  of  bringing  into  Court  the  arrear  of  rent  claimed  by  the 
answer  and  the  accruing  rent ;  and  in  February,  1829,  a  decree  was 
pronounced  by  Sir  Anthony  Hart,  declaring  that  the  plaintiff,  Arthur 
Slack,  was  entitled  to  an  indemnity  from  his  lessor,  Benjamin  Wrigley, 
in  respect  of  the  arrears  due  by  him  to  the  representatives  of  Robinson, 
and  it  was  referred  to  the  Master  to  measure  and  approve  a  proper  in- 
d^noity  for  that  purpose,  and  that  Wrigley  should  execute  the  same, 
and  upon  the  execution  thereof  that  the  injunction  should  stand  dis- 
solved, and  thereupon  that  the  sum  of  £148  14«.,  then  lodged  in  Court 
to  the  credit  of  the  cause  should  be  paid  over  to  the  defendant  Wrigley. 
On  the  hearing.  Sir  A.  Hart  observed,  there  were  many  cases  on  the 
subject  o{(x)  indemnifying  the  occupier,  where  the  claim  arises  from 
acts  of  the  landlord,  and  does  not  go  the  length  of  disputing  his  title ; 
and  that  the  occupier  was  entitled  to  indemnity  against  an  incumbrance 
allowed  by  the  landlord,  which  might  at  any  time  be  levied  from  the 
occupier. 

32.  The  doctrine  of  lease  and  loan  was  introduced  by  Lord  Redes- 
dale,  as  a  fit  subject  for  the  interposition  of  equity,  not  so  much  on 
principles  purely  equitable,  as  on  certain  notions  of  political  economy 
and  public  policy. 

Lord  Manners  followed  these  decisions  with  much  doubt  and  hesi- 
tation, rather  yielding  to  the  authority  than  convinced  of  the  propriety 
of  defeating  a  lease,  merely  because  it  had  been  made  in  consideration 

(jt)  Slack  V.  Wrigley,  2  Law  Rec.  329-332. 
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of  a  loan  of  money.  Sir  Anthony  Hart,  however,  after  an  able  review 
of  all  the  cases,  held  that  the  same  construction  was  to  be  put  on  the 
Statute  against  usury  in  equity  as  at  law,  and  that  to  induce  the  inter- 
ference of  a  Court  of  Equity,  some  evidence  was  necessary  to  shew, 
that  the  loan  was  used  as  a  means  of  constraint,  or  of  undue  influence 
to  obtain  an  unjust  profit,  in  addition  to  the  fact  that  the  lease  and 
loan  were  contemporaneous. 

Where  a  sum  of  money,  for  which  an  available  security  had  been 
given,  was  lent  in  consideration  of  the  grant  of  a  beneficial  lease,  Lord 
Redesdale  held(^)  the  dealing  to  be  usurious,  as  affording  the  lessee  a 
profit  on  the  loan  exceeding  legal  interest,  and  on  principles  of  pub- 
lic(2)  policy  decreed  the  lease  fraudulent  and  void. 

A  lease  made  on  payment  of  a  fine  cannot  be  impeached,  though 
the  rent  were  reduced  by  a  sum  exceeding  the  interest  of  the  money 
paid,  and  on  this  ground  Lord  Rede8dale(a)  decided,  that  a  party  ob- 
taining a  lease  for  lives  renewable  for  ever,  in  consideration  of  his 
becoming  the  purchaser  of  a  rent-charge  at  a  price  exceeding  its  value, 
would  not  render  the  dealing  usurious  or  fraudulent. 

The  principle  of  these  decisions,  holding  a  lease  accompanied  by 
a  loan  of  money,  to  be  fraudulent,  was  materially  qualified  by  Lord 
Manners(A),  who  determined  that  a  clause,  empowering  the  tenant  to 
retain  the  rents,  until  a  sum  of  money  advanced  by  him  to  his  landlord, 
at  the  time  of  granting  the  lease,  should  be  repaid  without  interest, 
did  not  vitiate  the  lease,  because  there  being  no  separate  security  for 
the  loan,  which  could  be  sued  upon,  it  was  only  to  be  considered  an 
advance  of  the  rent  by  way  of  fine. 

Transactions  of  this  nature,  where  a  lease  was  made  in  considera- 
tion of  a  loan  of  money,  were(c)  only  deemed  usurious  in  the  contem- 
plation of  Courts  of  Equity,  and  did  not  entitle  the  lessor  to  any  relief 
at  law. 

A  tenant  for  life,  with  a  leasing  power  for  three  lives  at  the  best 
rent,  granted  a  lease  for  three  lives  to  a  tenant,  who  at  the  same 
time(cQ  advanced  a  sum  of  £100  to  the  lessor,  on  his  bond:  the  re- 
mainder-man, on  the  death  of  the  tenant  for  life,  having  failed  in  an 

(y)  Browne  v.  O'Dea,  1  Sch.  &  Lef.  (b)  Prior  v.  Dumphy,  1   Ball  &  B. 

119;    Hunt  I?.  Potter.   1  Sch.    &  Lef.  27;    Wilton    v.  Browne.   1   Ball  &  B. 

119,  note;  Drew  v.  Power,  1    Sch.  &  128;  O'Brien  v.  Grierson,  2  Ball  &  B. 

Lef.  182 ;  Molloy  v.  Irwin,  1  Sch.    &  323  ;    Morony   o.  0*Dea,  1  Ball  &  B. 

Lef.  310.  109-116. 

(z)  Drew  r.  Power,  1  Sch.   &  Lef.  (^c)  MoUoj  v.  Irwin,  1  Sch.  &  Lef. 

195.  313. 

(a)  Lukey  v.  ODonnell,   2  Sch.    &  (rf)  Corbet  v,  Segrave,  2  Ball  &  B. 

Lef.  400.  98. 
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ejectment  which  was  brought  to  impeach  the  lease  for  undervalue,  as 
being  contrary  to  the  leasing  power,  then  exhibited  his  bill  seeking 
qmtable  relief,  on  the  ground  that  the  lease  had  been  accompanied 
with  a  loan  of  money ;  but  Lord  Manners  ruled  that  the  remainder- 
man liad  DO  right  to  impeach  the  transaction,  unless  the  consideration 
for  the  lease,  being  a  loan  of  money,  was  resorted  to  as  evidence  of  the 
undervalue,  and  then  the  remedy  would  be  at  law. 

It  was  decided,  however,  by  Sir  A.  Hart,  that  the  mere  fact  of  a  loan 
being  contemporaneous  with  a  lease,  and  divested(e)  of  all  extrinsic 
circumstances  of  undue  advantage,  would  not  warrant  a  Court  of 
Equity  in  setting  aside  the  lease ;  but  he  held  that  a  lessee  making  a 
contemporaneous  loan  to  his  lessor,  ought  to  be  prepared  to  shew, 
when  called  upon,  that  he  gave  the  just  and  fieur  rent,  and  that  the  loan 
was  not  used  for  the  purpose  of  obtaining  a  more  profitable  bargain 
than  would  have  been  procured  in  the  ordinary  course  of  contract. 

(«)  Moore  v.  M'Kay,  Beatty,  282-291 ;  2  Molloy,  134,  S.  C. 
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1.  Lbasss  for  tenns  of  yean  are,  in  legal  estiinatioD,  of  Ie8s(a) 
impoitaiice  than  any  lease  for  life,  or  other  freehold  estate,  because,  in 
early  times,  terms  of  years  were  only  granted  for  short  periods,  and 
were  liaUe  to  be  defeated  by  the  tenant  to  the  freehold.  Leases  for 
years  conferred(6)  a  right  to  receive  the  profits  of  the  land,  but  did  not 
transfer,  or  disturb  the  legal  seisin  of  the  freeholder,  as  the  lessee  was 
considered  only  to  hold  possession  for  the  benefit  of  the  reyersioner. 
If  the  tenant  for  years  was  deprived  of  the  possession,  no  means  were 
provided  by  which  he  could  be  restored  to  the  occupation  of  the  soil ; 
bis  only  remedy  was  founded  on  the  contract  which  constituted  the 
lease,  and  the  words  of  demise  were  construed  a  covenant,  entitling  the 
tenant  to  recover  damages  as  a  recompense  for  the  loss  of  possession. 


(«)  Jerman  o.  Orchard,  Skinner,  545,         (b)  Butler's  note  332,  to  Co.  Litt. 
ky  Treby,  C.  J.  384,  A. 
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By  the  Irish  Statute(c),  33  Hen.  VIII.  Sess.  1,  c.  11,  a  tenant  for 
years  was  enabled  to  falsify  a  common  recovery,  from  which  period 
terms  for  years  became  permanent  interests,  but  the  distinction  between 
chattels  real  and  freehold  estates,  still  continues  a  marked  feature  in 
the  laws  relating  to  landed  property. 

2.  A  lease  for  years,  of  lands  in  possession,  may  be  made((f)  to 
commence  infiituro^  as  the  freehold  is  not,  by  such  means,  put  in 
abeyance,  but  does  not  confer  any  estate  before(e)  entry  by  the  lessee; 
by  the  grant  of  a  lease  for  years,  the  lessor  transfers  an  interest  to  the 
lessee,  which  may  be  reduced  into  possession  as  well  after(/)  as  be- 
fore the  lessor's  decease,  and  until  the  lessee  enters,  and  in  case  of  a 
lease  for  years,  to  commence  injuturo^  until  his  right  of  entry  accrues, 
the  lessee  has  what  is  called,  an  **  interesse  termini^"  but  the  estate 
before(5/)  the  lessees's  entry  remains  in  the  lessor. 

If  a  person  make  a  lease  to  J.  S.  for  ten  years,  and  on  the  same  day, 
by  an  instrument  in  writing,  not  under  sealj  demise  the  same  lands  to 
B.  for  ten  years,  the  second  lease  is  absolutely(A)  void,  and  never  can 
take  effect  either  as  a  future  interesse  termini^  or  as  a  reversionary  in- 
terest, though  the  first  lessee  should  forfeit  or  otherwise  determine  his 
estate,  or  though  the  first  lease  were  made  on  condition,  and  the  con- 
dition broken  within  the  ten  years :  neither  shall  tbe  lessor  have  the 
rent  reserved  on  the  second  lease,  as  such  second  lease  is  absolutely 
void,  because,  not  being  made  for  a  longer  term  than  the  first  lease,  it 
could  not  pass  any  interest  as  a  future  interesse  termini^  for  the  first 
lessee  had  the  whole  interest  during  that  time,  and  his  forfeiture,  or 
other  determination  of  it  sooner,  which  must  be  perfectly  contingent 
and  accidental,  shall  never  make  good  the  second  lease  as  a  future 
^*  interesse  termini,^*  when,  at  tbe  time  of  its  being  made,  it  was  abso- 
lutely void  for  want  of  power  in  the  lessor  to  enter  into  such  a  contract 
But  if  such  second  lease  had  been  granted  for  twenty  years,  then  it 
would  have  been  good  as  a  future  interesse  termini  for  the  last  ten 
years,  and  void  for  the  first  ten  yearn. 

If,  however,  a  term  for  years  be  granted  to  J.  S.,  and  another  term 
for  years,  commencing  instanter^  is  granted  to  B.  by  indenture,  the 
second  lease  operates  as  an(t)  immediate  grant  of  the  reversion  which 
remained  in  the  lessor,  and  carries  with  it  a  right  to  the  rent  and  ser- 
vices reserved  by  the  first  lease. 

(c)  38  Hen.  VIII.   Sess.   1,  ch.  11,  {g)  Doe  dem.  Rawlings  v.  Walker.  5 
Irish;  21  Hen.  VIIL  c.  15,  English.          B.  &  Cress.  111-118;  7  D.&Rv.  487. 

(d)  8  Jarman^s  Conv.  10.  (A)  Bac.  Abr.  Leases  (N.);  Nealev. 

(e)  Co.  Litt.  46,  B. ;  270,  A.  Mackenzie  in  error.  1  Mees.  &  W.  759. 
(/)  Littleton,  s.  66.  (t)  8  Jarman's  Conv.  10. 
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A  lessee  for  years  may,  before  entry,  assign  his  interest,  or  if  he 
die  before  entry,  the  interest  will  pass  to  his  personal  representatives ; 
but  as  the  lessee  has  no  actual  estate,  his  interest,  or  interesae  termini^ 
is  ineapable  of  (J)  enlargement  by  release  from  the  lessor,  although  the 
rent  may(A)  be  released  to  the  lessee.  In  fact,  an  interesse  termini 
may  be  granted  away  as  a  right(/),  or  may  be  extinguished  by  a  release 
to  the  lessor,  bat  it  camiot  be  conveyed  as  an  estate,  as  it  has  ail  the 
properties  and  consequences  of  a  right  only,  and  not  of  an  estate. 

An  actual  entry,  however,  is  not  necessary  to  vest  a  term  for  years 
in  the  lessee,  when  it  takes  effect  by  the  operation(m)  of  the  Statute  of 
Uses,  either  as  a  bargain  and  sale,  or  by  devise,  or  under  a  leasing 
power. 

3.  A  lease,  or  demise,  in  Latin  ^*  dimissioj**  is  a  letting  of  lands 
or  tenements  at  a  rent  for  any  lesser  period  than  the  grantor  has  in  the 
premises,  and  must  have  a  certain(fi)  conmiencement,  and  a  certain  de- 
finite period  for  its  termination. 

A  term  for  any  number  of  years  of  lands  in  possession,  prior  to  the 
Statute  of  Frauds,  might  have  been  created,  or  transferred  by  parol 
without  any  instrument  in  writing,  but  a  tenancy,  which  is  to  endure 
for  a  longer  period  than  three  years  from  the  making  of  the  contract, 
can  only  be  granted,  according  to  the  provisions  of  the  Statute,  by  in- 
strument in  writing. 

4.  A  term  of  years  may  be  made  to  commence  in  point  of(o)  com-^ 
patation  from  one  period,  and  in  point  of  interest  or  occupation  from  a 
different  period :  the  time  of  computation  marks  the  period  or(p)  event 
from  which  the  duration  of  the  lease  is  to  be  reckoned,  and  the  time  of 
commencement  in  interest  fixes  the  period  at  which  the  lessee  is  to  have 
the  occupation  or  enjoyment  of  the  land  under  the  lease,  so  that  the 
time  of  computation  may  be  from  a  day  preceding  the  date  of  the  in- 
strument, while  the  commencement  in  possession  may  be  from  a  period 
snbsequent  to  the  date. 

A  tenant  for  years  of  a  dwelling-house,  by  indenture  of  mortgage 
dated  the  24th  day  of  May,  demised  the  premises  from  thenceforth 
daring  the  remainder  of  the  term,  wanting  one  day,  and  sold  and  trans- 

(j)  SdMs  case,  5  Rep.  124 ;  B.  Co.  Iseham  o.  Morrice,  Cro.  Car.  1 10,  6th 

Litt  46,  B.  Res. ;  Barker  v.  Keat,  2  Mod.  249. 

{k)  Co.  Litt.  46,  B.  ;   2  Ro.   Abr.  (n)  Co.  Litt.  46,  B. 

40$,  Release,  (K.  4).  (o)  Enys  v.  Donnithorne,   2   Burr. 

(I)  Doe  dem.  Rawlings  v.  Walker,  5  1190-1197 ;  1  Ro.  Abr.  850,  pi.  11  & 

B.  k  Or.  118.  12 ;  Cornish o.Cawsy,  Al.  75;  Stjrle,  1 18, 

(ft)  Doe  dem.  Warner  v,  Browne,  8  S.  C.  ^  Bac.  Abr.  Leases,  L. 

£vt,  167«  by  Lawrence,  J. ;  Lutwich  v.  (/?)  Preston  on  Estates,  615,  ed.  179U 
Mittoo,  Cro.  Jac.  604,  W.  Jones  7,  S.  C. ; 
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ferred  the  fixtures  in  the  house  to  the  mortgagee,  subject  to  a  proviso(^) 
for  reconveyance,  on  payment  of  the  mortgage  money  on  the  24th  of 
June,  and  in  default  thereof,  that  it  should  be  lawful  for  the  mort- 
gagee to  enter  upon  and  receive  the  rents  and  profits  of  the  premises, 
and  of  his  sole  authority  to  sell  and  underlet  the  premises,  and  to  sell 
the  fixtures  :  the  mortgagee  did  not  enter,  and  on  the  ninth  of  Jane 
the  sheriff  entered  and  sold  the  fixtures  under  an  execution  against  the 
goods  of  the  mortgagor.  In  an  action  of  trespass  by  the  mortgagee, 
fer  entering  the  dwelling-house  and  seizing  the  fixtures,  it  was  ruled 
that  the  mortgagee's  right  to  take  possession  did  not  attach  until  the 
24th  day  of  June,  and  that  he  could  not  maintain  trespass  before  that 
day  against  a  stranger  for  entering  the  house,  or  removing  the  fixtures, 
though  the  property  in  the  fixtures  would  have  passed  at  once  by  an 
ordinary  deed  of  mortgage. 

The  term  may  commence  in  point  of  computation,  either  from  the 
making  of  the  lease  or  from  a  past  or  future  period(r),  or  it  may  be 
limited  to  commence  upon  a  contingency,  as  when  the  lessee  shall  pa? 
one  hundred  pounds ;  or  if  made  to  commence  on  the  happening  of 
several  contingencies  in  several  parcels  of  land,  it  will  take  effect  as 
such(«)  contingencies  arise,  for  it  is  sufficient  if  the  conunencement  be 
certain  when  the  lease  is  to  take  eilect(^)  in  interest  or  in  possession. 

Where  a  lease  is  granted  to  a  tenant  who  has  been  in  possession, 
and  owes  an  arrear  of  rent,  or  where  a  new  tenant  undertakes  to  dis- 
charge an  arrear  of  rent,  incurred  by  his  predecessor,  though  the  lease 
be  dated  on  the  day  of  its  execution,  suppose  the  1st  of  May,  the  term 
is  not  infrequently  made  to  commence  from  the  29th  of  September 
preceding,  and  a  whole  year's  rent  is  stipulated  to  be  paid  on  the 
29th  of  September  following  ;  in  such  cases  the  lessee  is  estopped  by 
his  deed  from  controverting  that  he  enjoyed  the  lands,  while  the  rent 
was  accruing  due. 

If  no  time(«)  of  computation  be  referred  to,  or  the  lease  be  made(r) 
to  begin  from  the  date,  where  there  is  no  date,  or  firom  Qn(w)  impos- 
sible date,  or  from  the  end  of  a  supposed  former(x)  lease,  where  there 


(q)  Wheeler  v.  Montefiore,  1  Gale  k 
Day.  493;  2  Q.  B.  Rep.  133. 

(r)  The  Bishop  of  Bath's  case,  6  Rep. 
34,  B. ;  Fish  o.  Bellamj,  Cro.  Jac.  71. 
S.  C. ;  Preston  on  Estates,  615,  1st  ed. ; 
Lufkin  V.  Nunn,  11  Vesey,  170. 

(if)  Veal  V.  Roberts,  Cro.  EL  199;  2 
Leon.  105,  S.  C. 

(0  The  Bishop  of  Bath's  case,  6  Rep. 
34,  B. 

(tt)  Hlgham  o.  Cooke,  4  Leon.   144  ; 


Co.  Litt.  46,  B. 

(v)  Amitt  V,  Breame,  1  Salk.  76; 
2  Lord  Raym.  107&-10e2 ;  6  Mod.  244, 
S.  C. 

(ti;)  Taylor  v.  Fitzgerald,  2  Reb.  796 : 
Co.  Litt  46,  B. 

(ar)  Bassettv.  Lewis,  1  Lev.  77;  TwU 
V,  Berkley,  Bridgm.  by  Baim.  527;  1 
Ventr.  83 ;  1  Lev.  234 ;  1  Siderf.  460. 
S.  C. ;  Miller  v.  Maynwaiing,  W.  Joaes, 
354 ;  Cro.  Car.  397. 
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is  no  such  iostrument,  tbecommeDcement  of  the  term  will  be  computed 
from  the  deliyery  of  the  deed. 

5.  It  may  be  shewn  that  a  lease  was  delivered  on  a  day  different 
from  the  day  on  which  it  bears  date,  as  where  a  lease  purported  to 
bare  been  made  on  the  25th  of  March,  1783,  to  hold  from  the  25th  of 
March  then  last  past,  and  it  wasproved(y)  that  thedeed  was  not  executed 
until  after  the  day  it  bore  date,  the  Court  held  that  the  term  commenced 
from  the  25th  of  March  next  preceding  the  time  of  its  delivery,  and 
not  from  the  25th  of  March,  1782.  A  subscribing  witness  to  a  lease 
is  not  precluded  by  his  attestation,  from  giving  evidence  that  the  deed 
was  in  fact  executed  on  a  day(2;)  different  from  its  date,  as  the  instru* 
ment  cannot  be  considered  a  lease  until  its  actual  execution* 

However,  as  a  party  executing  a  deed  agrees  that  the  day  men- 
tioned in  it  as  the  date,  shall  be  the  date  for  the  purpose  of  computa^. 
don,  it  cannot  be  construed  to  have  a  different  meaning(a),  unless  for 
the  purpose  of  giving  validity  to  the  instrument. 

6.  A  term  of  years  to  commence  frrom  the  date,  or  from  the  making, 
execution,  or  delivery,  or  from  henc^rthy  takes  effect  from  the  act  of 
delivery,  or  execution(&)  of  the  deed ;  and  the  day  on  which  the  lease 
is  executed,  or  delivered,  is  inclusive,  so  that,  in  calculating  the  dura- 
tion of  the  demise,  the  day  of  the  delivery  is  to  be  taken  into  the  com* 
putadon.  Where  the  term  is  to  run  fi^m  the  doing  of  an  act,  or  the 
happening  of  an  event,  the  day  on  which  the  act  is  done,  or  the  event 
has  happened,  is  also  to  be  included  in  the  computation ;  provided,  as 
Sir  William  Grant  observe8(c),  the  party  against  whom  the  time  runs 
be  privy  to  the  Act :  but  the  duration  of  a  term  for  years,  made  to 
commence(d)  from  the  day  of  the  date,  or  from  the  25th  of  March,  or 
other  specified  day,  is  to  be  reckoned  excluuvely  of  the  day  of  the 
date,  or  other  specified  day,  because  the  period  is  to  be  computed  from 
the  day,  and  not  from  any  act  or  event  occuriing  within  the  day. 


(y)  Steele  o.  Mart,  4  B.  &  Cr.  272 ; 

6  D.  &  Ry.  392 ;  Doe  dem.  Cox  v.  Day, 
10  East,  427 ;  Doe  dem.  Reece  v.  Rob- 
800, 16  East,  32 ;  Jack  d^.  Wheatley  v. 
Creed,  2  Huds.  &  Br.  128 ;  Hall  v.  Ca- 
xenoTe,  4  East,  477 ;  1  Sm.  272,  S.  C. ; 
Lester  r.  Garland,  15  Vesey,  248-^54 ; 
Stone  o.  Bale,  3  Lev,  348;  Oshey  9. 
Hicks,  Cro.  Jac.  263 ;  Clayton's  case,  5 
Hep.  1 ;  Goddard's  case,  2  Rep.  4,  B. 

(z)  Schiuiumn9.Weatherh^  1  East, 
540,  by  Lord  RenyoD. 
(a)  Strles  r.  Wardle,  4  B.  &  Cr.  908; 

7  D.  &  Ry.  507,  S.  C. 


(5)  Underbill  o.  Horwood,  10  Vesey, 
228 ;  Hatter  r.  Ash,  1  Ld.  Ravm.  84 ; 
3  Ley.  438 ;  2  Salk.  413 ;  Macdonnel  v. 
Welder,  1  Stra.  550 ;  8  Mod.  54 ;  Pow- 
ell  on  Powers,  435. 

(c)  Lester  v.  Garland,  15  Ves.  254- 
256 ;  and  see  Blunt  o.  Heslop,  8  Ad.  & 
£11.  577;  3  Ney.  &  P.  553;  Gibsoa 
V,  Muakett,  3  Mann.  &  Gr.  166,  and  the 
note. 

(d)  Clayton's  case,  5  Rep.  1 ;  2  Ro. 
Abr.  520;  Temps  A.  Com.  Dig,  Bar- 
gain  and  Sale,  B.  8 ;  Tempe.  A. 
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The  general  understanding  is,  that  terms(6)  for  years  last  during 
the  whole  anniversary  of  the  day  from  which  they  are  granted.  A 
lease  for  twenty-one  years  from  the  25th  of  March,  will  not  expire  un- 
til the  last  moment  of  the  25th  of  March,  for  if  it  were  otherwise,  the 
last  day  on  which  rent  is  almost  uniformly  made  payable,  would  be 
posterior  to  the  lease. 

7.  The  distinctions  on  this  subject  were  formerly(y^  maintained 
with  great  strictness  by  courts  of  justice  and  a  lease  either  for  years  or 
for  lives,  which  was  delivered  on  the  day  of  the  date,  to  commence 
from  that  day^  was  considered  a  lease  injuturo^  and  invalid  under  the 
ordinary  leasing  power  prohibiting  reversionary  leases;  and  such  a 
lease  for  lives,  commendngyrom  the  day  of  the  date,  was  also  deemed 
void,  as  being  the  grant  of  a  freehold  to  commence  injitturo. 

However,  while  Lord  Mansfield  presided  in  the  King's  Bench,  it 
was  ruled  that  the  word((/)  **  from"  should  be  construed  either  to  ex- 
clude or  to  include,  the  day  to  which  it  referred,  so  as  to  effectuate  the 
intention,  and  give  validity  to  the  deed. 

If  a  lease  for  years  be  made  to  commence ^om  the  day  of  the  date, 
where  the  validity  of  the  demise  is  undisputed,  the  old  rule  will  govern 
the  period  of  its  duration  ;  and  if  the  date  be  the  25th  of  March,  the 
lease  will  begin  In  computation  on  the  following  day.  Lord  Coke  ob- 
6erves(A),  that  if  the  limitation  be  ambiguous  or  uncertain  when  the 
term  shall  begin,  it  shall  be  taken  most  beneficially  for  the  lessee. 

8.  The  commencement  of  a  lease  for  years  in  occupation  or  inte- 
rest, may  be  either  immediate,  or  may  be  deferred  till  a  future  period, 
or  may  be  made  to  take  effect  on  a  future  event,  absolute  or  contin- 
gent. A  lease  for  years,  to  commence(t)  upon  the  lessor's  decease,  or 
to  commence  from  the  expiration,  or  sooner  determination  of  a  sub- 
sisting lease  for  three  lives,  is  sufficiently  certain,  for  it  it  is  not  requi- 
site that  the  period  from  which  the  lease  shall  commence  in  possession, 
be  ascertained  at  the  time  of  its  execution,  if  the  commencement  of 
the  holding  be  reduced  to  a  certainty,  when  the  lease  takes  effect 
in  interest. 

According  to  the  old  cases,  there  could  be  no  remainder,  nor  sub- 

'    (e)  Ackland  v.  Lutley,  1  P.  &  Day.  shop  of  Bath's  case,  6  Rep.  36,  6. 

636;  9  Ad.  &  £11.  879,  S.  C.  (t)  Locroft's  case,  cited  1  Rep.  155, 

(/)  Denn  <ibit.  Warren  v.  Fearnside,  A.;    Grote  v.  Locroft,  Poph.  4;  Cro> 

1  Wils.  176.  Eliz.  287,  S.  C;  Jerman  c  Orchard, 

ig)  Pugh  V,  The  Duke  of  Leeds,  2  Skinn.  535 ;    Goodright  dem.  Hall  r. 

Cowp.  714.  Richardson,  3  i'.  R.  462. 

(A)  Seaman's  case,  Godbolt,  166 ;  Bi- 
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stittttioD(  j)  of  a  ternii  after  an  estate  for  life,  by  deed  or  will :  it  was  a 
mere  possibility,  and  was  void  from  the  uncertainty  of  commencement. 
The  gift  of  a  /enn,  like  any  other  chattel,  for  an  hour,  was  good  for 
ever.  The  word  **term"  meant  the  whole(A)  estate  limited  by  the  de- 
mise, as  distinguished  from  the  number  of  years  during  which  the 
ksse  was  to  continue,  and  upon  this  ground  it  was  ruled  that  a  remain- 
der after  an  estate  for  life  might  be  limited  for  the  residue  of  the 
years,  but  not  for  the  residue  of  the  term. 

In  the  Rector  of  Chedington's  case(/)  it  was  found,  by  special 
Terdict,  that  lands  were  demised  by  indenture  to  Elizabeth,  for 
eighty  years,  if  she  should  so  long  live ;  and  if  she  should  die  within 
the  said  term  of  eighty  years,  then  the  lessor  granted  the  premises  to 
Ralph  for  so  many  years  of  the  term  of  eighty  years  as  should  then  be 
uDezpired ;  and  it  was  resolved  that  the  demise  to  Elizabeth  was  valid, 
but  that  the  demise  to  Ralph  was  void,  because  the  term  ended  on  the 
death  of  Elizabeth  ;  and  though  the  demise  to  Ralph  would  have  been 
effectual  if  the  limitation  had  been  made  to  hold  for  the  residue  of  the 
dghty  years,  yet  being  made  for  the  residue  of  the  termy  it  could  not 
be  sustained.  This  distinction  has,  however,  become  of  no  im- 
portance, since  it  has  been  established(9n),  that  the  word  *^  term"  may 
signify  the  time  as  well  as  the  interest,  and  it  is,  consequently,  merely 
a  question  of  construction,  in  which  sense  the  expression  should  be 
understood. 

A  lease  for  so  many  years  as  J.  S.  shall  name,  will  upon  nomina- 
tion be  valid,  provided  the  number  of  years  be  ascertained  during  the 
lires  of  the  parties ;  for  if  the  lessor  die  before  the  duration  of  the 
lease  be  fixed,  although  the  number  of  years  be  subsequently  de- 
signated, the  demise  will  be  unavailing,  because  the  interest(n)  should 
pass  out  of  the  lessor  during  his  life ;  and  so,  where  a  lease  is  to  be  re- 
duced to  a  certainty,  upon  a  precedeni{o)  contingency,  and  either  of 
the  parties  die  before  the  event  occurs,  the  lease  or  grant  will  be  void. 

A  lease  for  years,  or  for  life,  or  during  the  continuance  of  a  part- 
nership, determines  immediately  upon  the  expiration(j9)  of  the  term. 


^f)  Wright  dem.  Plowden  v.  Cart- 
wright,  1  Burr.  282-284. 

(A)  Co.  Litt.  45,  B. 

(0  Rector  of  Chedington's  case,  1 
Rep.  153,  A.;  Lloyd  r. Wilkinson,  Moor. 
478,  S.  C. ;  and  see  Parker  p.  Gravenor, 
2  Dyer,  150,  A.,  cited  1  Rep.  155,  A. ; 
Hobart,  85 ;  Green  v,  Edwards,  Moor, 
2»7.pl.44l;  Cro.  Eliz.  217. 

(w)  Wright  dem,  Plowden  v.  Cart- 


wriffht,  1  Burr.  282-284 ;  and  see  Evans 
r.  vaaehan,  4  B.  &  Cress.  26). 

(n)  Sa?ell  v.  Cordell,  Godb.  24 ;  3 
Leon.  84,  S.  C. ;  Co.  Litt.  45,  B. 

(o)  Rector  of  Chedington's  case,  1 
Rep.  155,  B. ;  Say  and  Fuller's  case, 
Plowden,  273,  B. 

(/>)  Cobb  V.  Stokes,  8  East,  358 ;  Doe 
dem,  Godsell  v,  Inglis,  3  Taunt  54. 
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or  upon  the  death  of  the  cesiuique  vie^  or  at  the  end(q)  of  the  partner* 
ship,  and  the  bmdlord  may  recover  posseaaioa  without  notioe  or 
demand. 

Where  the  College  of  Manchester,  by  deed,  demised  to  one  Traf- 
ford  for  twenty-oue  years,  at  a  yearly  rent,  and  further  covenanted  and 
granted,  that  after  the  end  of  the  term,  the  lessee  should  have  the  land 
for  twenty*one  years,  and  so  from  twenty-one  years(r)  to  twenty-one 
years,  till  ninety-nine  years,  thence  next  ensuing,  should  be  completed, 
it  was  decided,  that  the  lease  was  valid  for  ninety-nine  years  after  the 
expiration  of  the  first  demise  for  twenty-one  years :  and  it  was  agreed, 
that  although  the  number  of  twenty-one  years  could  never  centre  in 
ninety-nine  years,  yet  the  term  should  endure  for  ninety*nine  years 
certain,  and  the  odd  years  should  be  rejected. 

9.  If  a  lease  be  granted  for  the  lives  of  several  persons,  it  will  con* 
tinue(tf),  so  long  as  any  one  of  the  cestuiqueviee  shall  live;  but  a  lease  for 
ninety-nine  years,  provided  A.  B.  and  C.  shall  so  long  live,  determines 
upon  the  failure(0  o£  the  first  of  ihecestuique  vies  who  dies  within  the 
term.  However,  a  limitation  framed  disjunctively  has  a  different  ope- 
ration, as  a  lease  for  ninety-nine  years,  provided  A.  B.  or  C.  shall 
so  long  live,  subsists(«)  until  the  decease  of  the  surviving  cestitiqw  vie 
within  the  term. 

So,  where  a  lease  was  made  to  a  person  for  his  own  life,  and  for  the 
life  of  his  wife,  or  of  his  son,  the  lessee  and  his  son  having  died, 
leaving  the  wife  surviving,  it  was  adjudged  both  in  the  Common  Pleas 
and  King's  Bench,  that  the  surviving  wife  should  enjoy(o)  the  tern, 
because  the  disjunctive  limitation  extended  not  only  to  the  son,  but  to 
the  husband  and  wife,  and  clearly  shewed,  that  the  lease  was  intended 
to  continue  so  long  as  the  husband,  or  the  wife,  or  the  son  lived. 

By  a  lease  to  two  persons  for  their  lives,  without  impeachment  of 
waste  during  their  lives,  it  was  ruled(t£;),  that  this  privilege  should  be> 
long  to  the  surviving  lessee  during  his  life,  as  it  was  reasonable  to  give 
the  privilege  as  large  a  construction  as  the  interest  in  the  estate. 


(q)  Doe  dem,  Waithman  v.  Mills,  1 
Stark.  N.  P.  C.  181 ;  Doe  dem.  Coliu^hi 
p.  Black,  8  Carr.  &  P.  464^68. 

(r)  Manchester  College  v.  Trafford» 
2  Lev.  241 ;  2  Shower,  31.  S.  C. 

(s)  Brudnel's  case,  5  Rep.  9;  Akop 
V.  Pine,  3  Keb.  44 ;  Fitzpatrick  v. 
Hawkesworth,  1  Crawf.  &  Dix,  Cira 
Ca.  554. 

(t)  Bmdners  case,  5  Rep.  9 ;  Hughes 
V,  Crowther,  13  Rep.  66,  A. ;  1  Brownl. 
180,  S.  C. ;   Daniel   v.  Waddington,  3 


Bulst.  130;  Cro.  Jac.  377 ;  I  Ro.  Rep. 
309;  Bules  t>.  Weninan,  2  Ventr.  74; 
Slater  v.  Carew,  1  Mod.  187 ;  Co.  Litt 
219,  B. ;  Lessee  Newton  v.  Bjne,  1 
Cr.  &  Dix,  Circ.  Ca.  555,  note. 

(tt)  Co.  Litt.  225,  A. 

(o)  Cock  V,  Baldwin,  Gouldsb.  Tlipl* 
16;  cited  nomine  Baldwin  v.  Cox,  S 
BulsL  130;  1  Ro.  Rep.  310:  cited  ss 
Cox's  case,  2  Bulst.  293,  and  cited  u 
Trupennies'  case,  Co.  Litt.  2254  A. 

{w)  I  Anders.  151,  case  199. 
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10.  A  lease  granted  for  the  life  of  a  person  not  in  existence  at  the 
time  of  its  execution,  cannot  be  supported.  A  lease  by  indenture  was 
made  to  Mary  Edwards,  to  hold  to  her  and  her  heirs  for  the  lives  of 
two  persons  then  in  being,  and  for  the  life  of  the  gprand-daughter  of 
one  Alexander  Edwards,  and  of  the  survivor  of  them:  Alexander  Ed- 
wards never  had  any  grand-daughter,  until  long  after  the  execution  of 
the  lease,  but  in  the  life-time  of  the  cestuique  vies  expressly(a;)  named 
in  the  lease,  he  had  several  grand-daughters ;  and  it  was  contended, 
that  the  lease  continued  for  the  life  of  the  eldest  grand-daughter  of 
Alexander  Edwards,  who  was  in  existence  at  the  time  of  the  death  of  the 
survivor  of  the  two  deceased  cestuique  viesy  who  were  expressly  nomi- 
nated in  the  lease ;  it  was  however  decided,  that  the  lease  determined 
on  the  decease  of  the  surviving  cestuique  vte,  in  being  when  the  lease 
was  executed. 

U.  A  lease  for  the  life  of  J.  S.,  or  for  the  term  of  thirty-one  years, 
whichever(y)  shall  last  longer,  confers  a  freehold  estate  during  the  ex- 
istence of  the  cestuique  vte,  and  upon  his  death  within  the  term,  the 
lease  will  continue  for  so  many  years  of  the  term  as  shall  then  be  un- 
expired. Such  limitations,  though  very  incorrect  and  informal,  are 
not  unusual  in  Irish  leases :  when  a  demise  is  intended  to  be  made 
for  lives  and  years  concurrently,  the  premises  should  be  limited  to  the 
lessee,  his  heirs  and  assigns,  for  the  lives  of  A.  B.  and  C,  and  the  sur- 
vivors and  survivor  of  them ;  and  in  case  all  the  said  lives  should  hap- 
pen to  die  within  the  term  of  thirty-one  years,  to  be  computed  from 
the  25th  of  March  next  preceding  the  date  of  the  indenture,  then  to 
hold  the  same(z)  unto  the  lessee,  his  executors,  administrators,  and  as- 
signs, for  so  much  of  the  term  of  thirty-one  years  as  should  be  to  come 
and  unexpired  on  the  decease  of  such  surviving  cestuique  vie. 

12.  If  the  construction  of  a  lease  be  doubtful,  it  will  receive  such 
an  interpretation  as  shall  be  most  favourable  to  the  lessee,  on  the  prin 
dple  that  all  grants  are  to  be  expounded  most  strongly(a)  against  the 
grantor ;  and  therefore,  upon  a  lease  to  hold  for  seven,  fourteen,  or 
twenty-one  years,  the  lessee  alone  has  theoption(A)  of  determining  the 


(x)  Doe  dem.  Pemberton  v.  Edwards, 
1  Mees.  &  W.  553 ;  Tyrw.  &  6r.  1006, 
S.  C. ;  Stephens  o.  Laytoiiy  Owen,  40 ; 
Cro.  Eliz.  121,  S.  C;  ante,  144;  but 
see  2  Prest.  Conv.  153. 

(y)  Long  9.  Rankin,  2  Sngden  on 
Powers,  540 ;  and  see  Lessee  Ld.  Net- 
terriUe  v.  Marshall,  Wailis,  80-92; 
VTindsmore  v.  Hulbord,  Godb.  52,  Coke 
Arg, ;  Parker  v.  Gravenor,  2  Dyer,  150, 


A. ;   Jones  dem.  Leader  v.  Dnggan,  4 
Irish  Law  Rep.  86. 

(z)  Lloyd  V.Wilkinson,  Moor,  478^ 
480. 

(a)  Noy*s  Maxims,  63 ;  Co.  Litt.  42, 
A.^  183,  A. ;  and  see  Weak  dem.  Taylor 
V.  Escott,  9  Price,  595. 

(b)  Dann  v.  Spurrier^  3  Bos.  &  P. 
399u442 ;  Doe  dem.  Webb  v.  Dixon,  9 
East,  15;  Price  r.  Dyer,  17  Ve8ey,356; 
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interest  at  whichever  of  the  specified  periods  he  thinks  fit,  giving  six 
months'  previous  notice  for  that  purpose,  but  the  moinent(c)  a  second 
period  arrives,  unless  notice  be  given  in  due  time,  the  lease  becomes 
absolute  for  such  further  period. 

A  lease  made  without  any  express  words  limiting  the  quantity  of 
interest,  will  by  legal  construction  pass  an  estate  for  the  \ife{d)  of  the 
lessee,  when  the  lease  or  conveyance  is  sufficient  to  transfer  a  freehold 
estate,  and  the  lessor  is  competent  to  grant  such  an  interest ;  but  a  de- 
mise made  by  tenant  for  life,  with  livery  of  seisin,  without  limiting 
the  estate  to  be  taken  by  the  lessee,  shall  enure(e)  for  the  life  of  the 
lessor,  even  though  a  reversion  be  expressly  reserved  to  the  lessor 
after  the  death  of  the  lessee,  and  all  the  estate  of  the  lessor  in  the  pre- 
mises passes  by  the  demise,  notwithstanding  such  reservation. 

On  a  demise  by  Kemp  and  Carrick,  assignees  of  John  Pritcbaid  a 
bankrupt,  to  one  John  Adams,  his  executors,  administrators,  and  as- 
signs, for  the  term(/^  of  his  natural  life,  paying  to  the  assignees  a 
yearly  rent,  he  the  lessee  covenanted  at  the  end,  or  sooner  determina* 
tion  of  the  demise,  by  the  death  of  John  Pritchard  or  otherwise, 
peaceably  to  yield  up  the  premises ;  and  the  assigpiees  covenanted  for 
quiet  enjoyment  during  the  life  of  John  Pritchard;  it  was  decided, 
that  though  the  words  of  the  demising  clause  were  ambiguous,  yet,  by 
referring  to  the  covenant  for  quiet  enjoyment,  and  other  parts  of  the 
instrument,  it  clearly  appeared  that  a  lease  for  the  life  of  John  Prit- 
chard was  intended,  and  the  demise  was  construed  accordingly. 

13.  A  lease  being  made  for  twenty-one  years,  if  the  lessee  should 
so  long  live  and  continue  in  the  lessor's  service,  and  the  lessor  having 
died  within  the  term,  by  which  the  lessee's  service  was  terminated,  it 
was  decided(^),  that  the  lease  should  continue  during  the  whole 
period,  if  the  lessee  lived  so  long,  as  he  was,  by  the  act  of  God,  pre- 
vented from  serving  any  longer. 

A  lease  for  years  may  be  granted  to  commence  on  a  condition  pre- 
cedent, or  may  be  made  defeasible  on  the  happening  of  a  contingency 
before  its  regular  expiration.  If  a  landlord  grant  to  another,  that  on 
payment(A)  of  a  specified  sum  of  money,  he  shall  hold  certain  lands  for 

Chapman   v.  Towner,  6  Mees.  k  W.  Hargr.  note,  246,  to  Co.  Litt.  42,  A. 

100;   and  see  Goodright  dem.  Hall  v.  (/)  Doe  denu  Pritchard  v.  Dodd,  5 

Richardson,  3  T.  R.  462 ;  Ferguson  v.  B.  k  Adol.  689 ;  2  Nev.  &  Mann.  838, 

Cornish,  2  Burr.  1032.  S.  C. 

(c)  Chapman  v.  Towner,  6  Mees.  &  (g)  Wrenford  v,  Oyles,    Cro.  Eliz* 
W.  100.  648 ;  Noy,  70,  S.  C. 

(d)  Co.  Litt.  42,  A.,  183,  B.  (A)  Bishop  of  Bath*scase,  6  Rep.  35, 

(e)  William  de   Maundeville*8   case,  A. ;  Co.  Litt.  45,  A. 
Year  Book,  8  Edw.  3,  fol.  3,  pi.  8; 
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twenty  years^  next  ensuing  such  payment,  the  demise  will  become  ab- 
solute on  performance  of  the  condition.  A  lease  to  husband  and  wife 
for  tweuty-one  years,  if  their  coverture  shall  so  long  continue,  is  a  valid 
lease  for  the  term,  though  it  may  be  determined(t)  sooner  by  the  dis- 
solution  of  their  marriage. 

So  a  lease  may  be  determined  by  a  condition(y )  enabling  the  les- 
sor or  reversioner  to  re-assume,  or  the  lessee  to  surrender  the  whole,  or 
any  part  of  the  demised  premises,  on  giving  previous  notice  for  that 
purpose. 

14.  A  lease  for  a  life,  or  lives,  or  for  years,  may  be  granted  with  a 
condition,  that  upon  the  performance  of  a  certain  act,  or  the  happening 
of  a  particular  event,  the  lessee  shall  thereupon  have  a  larger(A)  estate, 
or  increased  interest  in  the  demised  premises.  However,  in  order  to 
eola^  an  estate  by  force  of  such  a  condition,  there  must  be(/),  in  the 
first  place,  a  particular  estate  as  a  foundation  upon  which  the  increase 
shiU  take  effect,  and  which  must  not  be  an  estate  at  will,  nor  revoca- 
ble, nor  contingent.  Secondly,  such  particular  estate  must  continue 
until  the  increase  happens,  without  any  alteration  of  privity  in  estate, 
by  the  alienation(m)  of  the  lessee,  though  it  will  not  be  affected  by  the 
alienation  of  the  lessor,  nor  will  the  condition  be  avoided  by  descent  of 
tlie  reversion  to  the  heirs  of  the  lessor,  or  of  his  grantee,  nor  by  the 
derolation  of  the  particular  estate  to  the  representatives  of  the  lessee, 
oor  by  the  making  of  an  underlease.  Thirdly,  the  increase  must  vest 
and  take  effect  inunediately  upon  the  performance  of  the  condition,  for 
if  an  estate  cannot  be  enlarged  at  the  very  instant  of  time  appointed  for 
that  purpose,  such  enlargement  shall  never  take  place.  And  fourthly, 
the  particular  estate  or  condition  on  which  the  increase  depends,  must 
take  effect  by  one  and  the  same  instrument,  or  deed,  or  by  several 
deeds  delivered  at  the  same  time,  and  constituting  only  one  assurance, 
becaose  the  particular  estate,  and  the  increase  thereupon,  is  only  a 
grant  derived  out  of  one  and  the  same  root ;  and  although  the  increase 
rests  at  a  different  period,  yet  when  vested  it  has  its  force  and  effect 
from  one  and  the  same  grant. 


(t)  Bae.  Abr.  Leases,  L.  3 ;  Litt.  8. 
380;  Say  V.  Smith,  Plowd.  273. 

(J)  Roe  dem,  Bamford  v.  Hayley,  12 
Eut,  464 ;  Doe  dem.  Wilson  v.  Abel,  2 
M<  &  Selw.  540 ;  Russell  v.  Coggios,  8 
Vesey,  34 ;  Ld.  Cardigan  v.  Montague, 
2  Sogd.  on  Powers,  599 ;  and  see  Doe 
iflL  Wilson  V.  Phillips,  2  Ring.  13 ;  9 
Moore,  46,  S.  C. 

\k)  Fearne's  Contin.  Rem.  279 ;  Co. 


Litt.  216,  B. ;  Butler's  note,  119,  to  Co. 
Litt.  216,  A.;  1  Prest  EsUtes,  235^ 
Com.  Dig.  Condition,  B.  2. 

(0  Lord  Sufford's  case,  8  Rep.''73, 
B. ;  Malin  v.  Tullj,  2  Brownl.  248,  S. 
C. ;  Coke's  Entries,  577,  S.  C. ;  Bell 
dettu  Smyth  v.  Nangle,  2  Jebb  &  S.  629- 
642,  by  Perrin,  J. 

(m)  Powle  V.  Veere,  Moor,  554. 
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K  land  be  gnnted  to  a  person  for  five  yean,  upon  condition(fi), 
tliat  if  he  pay  the  grantor,  withii)  the  first  two  years,  the  sum  of  forty 
pounds,  thai  he  shall  have  the  fee  simple,  or  otherwise  but  for  the 
term  of  five  years,  and  Bvery  of  seisin  be  made  to  him,  he  has  a  fee- 
simple  conditional ;  and  if  the  grantee  do  not  pay  the  finrty  pounds  to  the 
grantor,  within  the  first  two  years,  then  immediately  after  such  period, 
the  fee  and  fireehold  shall  be  adjudged  in  the  grantor,  because  he  can- 
not enter  upon  the  grantee  immediately  after  the  expiration  of  the  two 
years,  as  the  grantee  has  still  a  title  for  three  years  to  occupy  the  land, 
by  force  of  his  grant ;  and  as  the  condition  is  broken  on  the  partof  the 
grantee,  the  law  will  put  the  fee  and  freehold  in  the  grantor,  because 
he  is  deprived  of  any  right  of  entry  upon  the  premises. 

In  like  manner,  if  a  parson  seised  in  fee,  demise  by  indenture  for 
ten  years,  yielding  fifty  pounds  by  the  year,  and  it  is  provided  by  the 
deed,  that  if  the  lessee  choose(o)  to  hold  the  land,  beyond  the  ten  years, 
to  him  and  his  heirs,  then  that  he  shall  pay  one  hundred  pounds  yearly, 
and  livery  of  seisin  be  made  accordingly,  the  lessor  may  have  an  action 
of  debt  for  the  rent  in  anear  during  the  first  ten  years ;  and  if  the  lessee 
continue  to  hold  the  land  after  the  expiration  of  that  period  by  force 
of  the  indenture,  then  he  has  the  fee,  and  shall  pay  one  hundred 
pounds  yearly. 

In  respect  of  leases  for  years,  to  be  enlarged  on  condition,  it  was 
formerly  a  subject  much  diluted,  whether  the  fee  passed  immediately 
by  force  of  the  livery,  or  whether  it  awaited  the  performance  of  the 
condition.  The  better  opinion  seems  to  be,  that  where  the  particular(;)) 
estate  is  for  years,  the  &e  passes  immediately  by  force  of  the  livery ; 
but  where  the  estate  to  be  enlarged  is  of freeholdy  that  then  the  fee  will 
not  vest  in  the  lessee  or  grantee  until  the  condition  be  performed. 

15.  A  lease  for  the  lives  of  three  specified  persons,  and  for  the  life 
of  such  other  person(9)  as  shall  be  nominated  by  the  lessee  within  one 
year  aUter  the  decease  of  the  first  of  the  cestutque  vies  who  shall  die ; 
upon  the  nomination  of  such  additional  life,  within  the  limited  period, 
and  the  performance  of  any  preliminary  stipulations  required  by  the 
lease,  the  interest  shall  be  enlarged,  and  the  legal  estate  in  the  pre- 
mises will  vest  in  the  lessee  for  the  life  of  the  nominee.     The  nomina- 

(it)  Littleton,  s.  3fiO|;  Co.  Litt  216,  B.  629>M2 ;  and  see  Doe  d^m.  Sperling  r. 

(o)  Perkaiis,  s.  710.  Houghton,  K.  B.  Trin.  1835;  Lyne  on 

(p)  1  Prest.  on  Estates,  235;    But-  Leases,  App.  84,  MSS. ;  and  see  conn* 

ler's  note,  119,  to  Co.  Litt.  216,  A.  sel's  argument   in   Smvth  v.  Clarke,  1 

(o)  Jack  dem.  M*Guirk  v.  Reilly,  2  Smythe's  Rep.  390,  and  the  same  case 

Huds.  &  Br.  801,  and  the  note  annexed ;  on  appeal  hefore  the  House  of  Lords. 
Bell  dem,  Smyth  v,  Nangle,  2  Jebb  &  S. 
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tion  is  in  natnce  of  a  conditioii  precedent,  and  ought  to  be  construed  in 
the  same  manner  as  if  the  lease  had  been  made  to  the  lessee  for  his 
own  life,  and,  provided  he  ^ould  nonunate  another  life,  he  should  hold 
for  his  own  life,  and  for  the  life  of  such  other  person  so  nominated,  and 
of  the  survivor  of  them*  It  is  to  be  observed,  that  a  lease  to  a  person 
for  his  own  life  and  for  the  life  of  such  other  person  as  he  shall  nomi- 
nate within  an  ascertained  period,  is  more  fevourable  to  an  enlarge- 
ment of  the  particular  estate  than  the  case  put  by  Littleton,  in  which 
the  grantee  is  made  to  take  the  particular(r)  estate  for  years  only, 
thereby  rendering  it  more  difficult  to  ascertain  what  becomes  of  the 
intermediate  freehold. 

If  a  lease  for  years  be  made  upon  condition(#),  that  if  the  lessee 
pay  ten  shilUngs  within  one  year,  that  he  shall  hold  for  life,  and  if 
after  the  year  he  pay  twenty  shillings,  that  he  shall  have  the  fee ;  and 
the  lessee  pay  the  ten  shillings  within  the  year,  and  afier  the  year  pay 
twenty  shillings  according  to  the  condition,  yet  he  shall  hold  but  for 
life,  beoanse  the  estate  fer  life  at  the  time  of  making  the  lease  was 
only  in  contingency,  which  is  not  a  foundation  upon  which  a  greater 
estate  ean  increase,  fer  a  posKbility  cannot  increase  upon  a  possibility, 
and  the  estate  of  fee-simple  cannot  increase  upon  the  estate  for  years, 
for  that  is  merged  by  the  access  of  the  estate  for  life. 

If  a  lessee  for  life  or  years,  having  such  a  condition  annexed  to  his 
estate(^),  surrender  to  the  lessor,  the  lessee  shall  derive  no  benefit  from 
the  condition  afterwards,  because  the  privity  of  estate  ought  not  to  be 
interrupted ;  and  therefore,  although  the  lessee  for  life  or  years,  in 
sneh  case,  take  back  an  estate,  and  afterwards  perform  the  condition, 
yet  Dothiog  diall  thereby  accrue  to  him,  because,  by  the  absolute 
alienation,  the  pnvity  was  destroyed,  and  cannot  by  any  reprisal  of  an 
estate  be  revived* 

In  leases  for  lives  renewable  forever,  the  renewal  is  usually  made  to 
iepeod  on  some  efficient  act  by  the  reversioner,  either  by  the  grant  of 
a  new  lease,  or  by  some  acceptance  of  the  nomination  in  writing ;  and 
IB  uuk  case  it  is  evident,  that  the  mere  nomination  of  a  new  life  by 
the  lesiee,  and  payment  of  a  renewal  fine,  even  upon  the  fell  of  the 
first  of  the  ceshtique  vies  happening  to  die,  are  insufficient  to  enlarge 
the  tenant's  interest  for  such  additional  life,  unless  the  reversioner  spe- 
cifically execute  sudi  instrument,  and  as  a  possibility  cannot,  according 
to  Lord  Coke's  doctrine,  increase  upon  a  possibility,  it  follows  that  the 

(r)  Butler's  note,  1)9,  to  Co.  Litt  (s)  Lord  Staflfbrd'a  case,  8  Rep.  75,  A. 

216,  A.  (0  Ibid. 
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condition  in  the  original  lease  cannot  be  made  so  as  to  extend  to  any 
substituted  life* 

If  the  lessee  accept  a  renewal  or  new  lease  from  the  reversioner,  on 
the  fall  of  the  first  cestuique  vie  who  happens  to  die,  such  renewed 
lease  being  an  implied  surrender,  which  interrupts  the  privity  of 
estate,  will  prevent  any  further  enlargement  of  the  lessee's  interest, 
on  the  subsequent  decease  of  any  other  cestuique  pie. 

A  lease  for  three  lives,  and  for  the  life  of  such  other  person  as  shall 
be  nominated  by  the  lessee,  his  heirs  or  assigns,  within  three  months 
after  the  decease  of  the  surviving  cestuique  vie  named  in  the  lease, 
cannot  be  enlarged  by  the  nomination  of  such  new  life,  within  the  li- 
mited period,  because  the  particular  estate  must  be  subsisting  at  the 
time  of  the  enlargement,  and  the  tenant  can  only  enforce  specific  per^* 
formance  of  the  stipulation,  or  covenant  for  renewal,  in  equity. 

16.  A  leasehold  interest,  or  particular  estate  for  lives,  or  for  years, 
is  also  capable  of  being  enlarged  by  a  relea8e(tt)  from  the  owner  of  the 
immediate  reversion,  to  the  person  having  such  subordinate  estate;  but 
in  order  to  render  the  conveyance  effectual,  privity  of  estate  must  sub- 
sist between  the  releasor  and  releasee.  If  a  lease  be  made  for  yearg, 
the  lessee,  after  entry,  is  competent  to  accept  a  release  of  the  premises 
for  an  extended  term  of  years,  or  for  lives,  or  in  fee,  from  the  rever- 
sioner ;  but  before(v)  entry,  the  lessee  having  merely  an  inieresse  ter- 
mini,  his  interest  is  incapable  of  being  enlarged.  However,  it  is  not 
necessary  that  the  lessee  for  years,  or  other  person  having  a  particular 
estate,  should  be  in  the  actual  possession,  for  the  purpose  of  enabliog 
him  to  accept  a  release  by  way  of  enlargement,  as  an  e8tate{«7)  actu- 
ally vested  in  interest  afibrds  a  sufficient  foundation  for  such  a  convey- 
ance. If  a  lessee  for  lives,  or  for  years,  make  an  underlease,  a  release 
by  the  reversioner  to  the  first  lessee,  will  have  the  effect  of  enlargbg 
his  estate ;  but  a  release  by  the  inheritor,  or  original  lessor,  totheun- 
derlessee(;r),  will  not  enlarge  his  interest,  for  want  of  privity  between 
the  parties. 

Lessees,  or  owners  of  particular  estates,  were  always  competeDt  if^ 
accept  a  release  in  enlargement  of  their  interests,  without  the  common 
law  ceremonies  of  livery  of  seisin  to  them,  or  of  attornment  by  them; 
but  as  a  release  to  a  person  having  a  vested  interest  in  lands,  was  in 
the  nature  of,  and  equivalent  to  a  grant  of  the  reversion  to  a  stranger, 

(a)  Littleton  Sect.  465  ;    Co.   Lilt.  227,  to  Co.  Litt  270,  A. 
270,  A. ;  2  Prest.  Conv.  207.  (x)  Rushden's  case,  1  Dyer,  4  B.,  pi. 

(p)  Co.  Litt,  270,  A.  2 ;  Co.  Litt  278,  B. 
{to)  2  Prest.  Conv.  216;  Butler'3  note. 
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a  deed  was  deemed  equally  essential  to  both  modes  of  conveyance,  ei- 
ther by  release  or  by  grant. 

Prior  to  the  reig^  of  Charles  the  Second,  freehold  estates(^)  were 
usually  transferred  by  feoffment  with  livery  of  seisin  ;  and  if  a  tenant 
were  in  possession  of  lands,  the  reversion  of  which  was  intended  to  be 
tnm$ferred  to  a  third  person,  so  that  livery  of  seisin  could  not  be 
effected,  the  reversion  was  conveyed  by  grant,  and  the  transfer  was 
completed  by  the  tenant's  attornment  to  the  grantee ;  but  if  the  lands 
were  to  be  conveyed  to  the  immediate  tenant  in  possession,  a  release 
under  seal  was  the  mode  adopted  for  that  purpose.  Demises  for  a  life 
or  lives  reserving  rent,  were  made  by  lease  with  livery  of  seisin. 

17.  If  the  owner  of  lands  in  fee  simple  demise  to  a  person  for  years, 
who  enters  into  possession,  and  the  owner  then  by  deed  release  the 
premises  to  the  lessee,  either  for  lives  or  in  fee,  the  term  of  years  will 
be  enlarged  without  the  necessity  of  livery  of  seisin,  and  both  the  lease 
and  release  derive  their  operation  from  the  common  law.  In  many 
instances,  however,  it  was  found  inconvenient(z)  for  a  grantor  or  lessor 
to  confer,  or  for  a  grantee  or  lessee  to  accept  livery  of  seisin,  or  to  enter 
into  the  actual  possession  of  demised  premises,  and  for  the  purpose  of 
obyiating  such  difficulties,  the  assurance  by  lease  and  release,  partly 
founded  on  the  Statute  of  Uses(a),  and  partly  on  common  law  princi- 
ples, has  been  universally  adopted  for  the  creation  or  transfer  of  free- 
bold  estates  either  in  possession  or  in  reversion. 

This  conveyance  consists  of  a  lease  for  a  year,  or,  in  more  accurate 
language,  of  a  bargain  and  sale  made  by  the  owner  of  the  freehold, 
Qpon  some  pecuniary  or  valuable  consideration,  for  a  year ;  and  the 
lessee,  by  force  of  the  Statute  of  Uses,  and  without  entry,  takes  a 
vested  estate  in  the  premises(A),  severed  from  the  reversion,  and  then 
becomes  competent  to  accept  a  release  of  the  freehold,  operating  at 
common  law  in  enlargement  of  the  previous  term. 

Reversions  of  leasehold  interests  are  generally  conveyed  for  a  term 
of  lives,  or  for  any  greater  estate,  by  lease  and  release,  and  not  by 
a  common-law  grant,  because  the  validity  of  the  grant  would  depend 
on  evidence  that  there  was  a  particular  estate  subsisting  in  the  pre- 
mises at  the  time  of  the  execution  of  the  deed,  while  a  bargain  and  sale 
precludes  the  necessity  of  any  such  inquiry,  by  creating  a  particular 
tttate  in  the  reversion,  capable  of  enlargement. 

(y)  Butler's  note,  231,  to  Co.  Litt.  Ld.  North,  C.  J. 
271,  B. ;    Sugden's  note  to  Gilb.  on         (a)  10  Car.  I.  sess.  2,  c.  1,  Irish ;  27 

Ustt.  225.  Hen.  Vlll.  c.  10,  English. 

(z)  Barker  v,  Keat,  2  Mod.  251,  by         (b)  Iseham  v.  Mortice,  Cro.  Car.  110. 
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The  only  diiference  between  deeds  of  lease  and  release  at  the  pre- 
sent day,  and  a  similar  conveyance  before  the  Statute  of  Uses,  is,  that 
the  latter  took  effect  exclusively  from  the  common  law,  and  the  former, 
so  far  as  relates  to  the  lease,  or  bargain  and  sale  for  a  year,  which  is 
the  foundation  of  the  assurance,  derives  its  operation  from  the  Statute 
of  Uses,  and  vests  the  estate  in  the  lease  before  entry. 

18.  Conveyances  of  freehold  estates  formerly  consisted  of  two  se- 
parate instruments,  though  they  only  constituted  one  assurance,  and 
both  might  have  been  comprised(c)  in  the  same  deed,  as  the  lease  for 
a  year  was  presumed  to  have  priority.  A  lease,  or  bargain  and  sale 
for  a  year,  as  forming  part  of  an  assurance  by  lease  and  release,  for 
passing  lands  situated  in  Ireland,  is  never  executed,  being  rendered 
wholly  unnecessary  by  Statute.  By  the  Irish  Statute((/),  9  Geo.  II. 
c.  5,  after  reciting,  that  purchasers  for  valuable  consideration,  under 
deeds  of  lease  and  release,  have  been  frequently  prevented  from  reco- 
vering their  rights,  for  want  of  being  able  to  produce  the  lease  for  a 
year,  which  is  often  lost  or  mislaid,  it  u  enacted^  that  in  all  cases  tbe 
recital  of  a  lease  for  a  year,  in  the  deed  of  release,  shall  be  deemed  and 
taken  to  be  full  and  sufficient  evidence  of  such  lease.  And  by  the 
Irish  Statute(e),  1  Geo.  III.  c.  3,  it  is  enacted,  that  in  all  cases  of 
pleading  deeds  of  lease  and  release,  wherein  it  may  be  necessary  to 
allege  the  bringing  such  deeds  into  Court,  it  shall  be  sufficient  to  allege 
the  bringing  into  Court  the  deed  of  release,  in  which  the  recital  shall, 
to  all  purposes  whatsoever,  be  as  effectual  as  producing  the  same.  The 
preceding  enactments  rendered  the  lease  for  a  year  in  freehold  leases  or 
conveyances,  utterly  obsolete  in  Ireland :  the  recital  of  such  a  lease  in 
the  deed  of  release  being  considered  quite  sufficient,  not  only  against 
the  partie8(y)  to  the  deed,  but  against  all  other  persons. 

By  Statute  of  the  Imperial  Parliament(^),  4  &  5  Vict.  c.2l,  it  is 
enacted,  that  every  deed,  or  instrument  of  release  of  a  freehold  estate, 
or  deed  or  instrument,  purporting  or  intended  to  be  a  deed,  or  instru- 
ment of  release  of  a  freehold  estate,  which  shall  be  executed  on  or  be- 
fore the  I5th  day  (A)  of  May,  1841,  and  shall  be  expressed  to  be  tnade 
in  pursuance  of  this  Act^  shall  be  as  effectual  for  the  purposes  therein 
cxpressed(t),  and  shall  take  effect  as  a  conveyance  to  uses,  orothencuty 
and  shall  operate  in  all  respects,  both  at  law  and  equity,  as  if  the  re- 

(c)  Barker  r.  Keete,  1  Freexn.  251 ;  Mod.  44,  S.  C. 

Taylor  dem.  Atkyns  ».  Horde,  1  Burr.  (g)  4  &  6  Vict.  c.  21,  English  and 

106.  Irish. 

(<0  9  Geo.  II.  c.  5,  8.  6,  Irish.  (A)  First  section   confined  to  deeds 

ie)  1  Geo.  III.  c.  3,  s.  2,  Irish.  made  on  or  after  15th  May,  1841. 

(/)  Ford   o.  Grey,   1  Salk.  285;   6  (t)  That  is,  in  the  deedof  relei^e. 
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leasing  party  or  parties  who  shall  have  executed  the  same,  had  also 
executed  in  due  form  a  deed  or  instrument  of  bargain  and  sale,  or  lease 
for  a  year,  for  giving  effect  to  such  release,  although  no  such  deed,  or 
instrument  of  bargain  and  sale,  or  lease  for  a  year,  shall  be  executed. 

And  after  reciting  that  many  deeds  or  instruments  of  bargain  and 
sale,  or  leases  for  a  year  to  give  effect  to  deeds  or  instruments  of 
release  of  freehold  estates  theretofore  executed,  have  been  lost  or  mis- 
laid, ii  is  enacted^  that  where,  in  or  by  any  deed  or  instrument  of  re* 
lease  of  freehold  estates  executedO)  before  the  15th  of  May,  1841,  any 
deed  or  instrument  of  bargain  and  sale,  or  lease  for  a  year  for  giving 
effect  to  such  deed  or  instrument  of  release,  shall  be  recited ;  or  by  any 
meDtion(il)  thereof  in  such  deed  or  instrument  of  release  appear  to 
have  been  made  or  executed,  such  recital  or  mention  thereof  shall  be 
<leemed  and  taken  to  be  conclusive  evidence  of  the  deed  or  instru- 
ment of  baigain  and  sale,  or  lease  for  a  year,  so  recited  or  mentioned, 
baving  been  made  or  executed :  and  such  deed  or  instrument  of  re- 
lease shall  also  have  the  like  effect  as  if  the  same  had  been  executed 
after  the  I5th  day  of  May,  1841,  whether  such  deed  or  instrument  of 
bargain  and  sale,  or  lease  for  a  year,  shall  or  shall  not  have  been  lost 
or  mislaid,  or  may  or  may  not  be  produced. 

19.  The  imperial  Statute  requires  that  the  deed  of  release  shall  be 
expressed  to  be  made  in  pursuance  of  the  Act,  and  such  a  reference 
renders  any  recital  of  a  lease  for  a  year  unnecessary ;  but,  as  the 
Irish  Acts  have  not  been  repealed,  the  practice  of  reciting  a  lease  for 
a  year  may  be  pursued. 

The  operative  words  in  the  lease  for  a  year  are,  ^^  bai^n  and 
sell,**  but  any(/)  other  expressions  limiting  the  premises  intended  to  be 
demised  upon  a  valuable  consideration  for  years,  will  be  sufficient  to 
create  a  use  capable  of  enlargement  by  deed  of  release.  The  recital  of 
a  lease  for  a  year  in  an  Irish  deed  of  release,  should  state  by  whom, 
and  to  whom  the  bargain  and  sale,  if  actually  executed,  should  have 
been  made,  the  consideration,  and  that,  by  force  of  the  Statute  of  Uses, 
^  grantee  or  lessee  is  in  actual  possession. 

It  has  been  laid  down,  that  the  deed  of  release  should  recite  the 
lease  for  a  year(fi»)  as  it  ought  to  6c,  if  it  were  produced  ;  and  an  instru- 
nient  reciting  that  the  lands  ^^  were  in  the  actual  possession  of  the  les- 

U)  The  second  section  Kp^Xies  only  to  137;  Bedell's  case,  7  Rep.  40;  Taylor 

weiaes  executed    before  the   15th  of  v.  Vale,  Cro.  Eliz.  166, 

M*J,  1841.  (fn)  Doe  dem,  Burne  ».  Sannders,  1 

(*)  Doe  dem.  Borne  v.  Sannders,  1  Fox  &  Sm.  18 ;  but  see  Doe  dem.  Pern- 

Jk^il'  18.  ber  17.  Wagstaffe,  7  Carr.  &  P.  477 ;  Ld. 

(O  Croning  r.  Scudamore,  1  Ventr.  Say  and  Seal's  case,  10  Mod.  40-46. 
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see  by  virtue  of  a  lease  made  pursuant  to  the  Statute,"  was  considered 
insufficient,  because  the  names  of  the  grantor  and  grantee  were  omitted, 
and  it  did  not  appear  that  the  lease  was  made  for  years,  or  upon  any 
consideration.  A  defect  of  this  nature  would  clearly  be  remedied  by 
the  recent  Act. 

A  pecuniary  consideration  is  requisite  for  the  purpose  of  rsusing  a 
use  on  a  bargain  and  sale,  and  a  nominal  sum  office  shillings  is  usually 
inserted  as  the  consideration,  in  the  recital  of  a  bargain  and  sale  in 
freehold  leases;  but  it  is  not  essential  to  allege  the  payment  of  any 
precise  sum  of  money,  as  the  lease  for  a  year  will  be  sufficient,  if  ex- 
pressed or  recited  to  be  made(n)  in  consideration  of  a  peppercorn,  or  of 
a  certain  (o)  sum,  or  of  a  competent(/>)  sum,  without  mentioning  the 
amount.  It  has  however  been  determined,  that  no  use  can  be  raised 
on  a  bargain  and  sale  alleged  to  be  made  for  divers  good  causes{q)  and 
considerations^  though  it  may  be  sustained  by  proof  of  actual  payment 
of  money.  The  omission  to  set  out  a  pecuniary,  or  other  sufficient 
consideration,  in  pleading  a  bargain  and  sale,  can(r)  only  be  taken  ad- 
vantage of  on  special  demurrer. 

The  lease  for  a  year  is  usually  stated  to  bear  date  the  day  next  be- 
fore the  day  of  the  date  of  the  deed  of  release,  though  it  may  be  alleged 
to  bear  date  either  on  the  same(«)  day  as  the  release,  or  several  days(^) 
before,  as  it  is  enough,  if  at  the  time  of  executing  the  release,  there  be 
an  estate  under  the  bargain  and  sale  susceptible  of  enlargement ;  and 
it  is  immaterial  whether  such  estate  be  made  for  a  less(tt)  period  than 
one  year,  or  be  for  several  years. 

A  bargain  and  sale  constituting  part  of  a  freehold  demise  must, 
however,  be  made,  or  recited  to  be  made,  only  for  a  year,  or  for  years, 
because  if  made  for  an  estate  of  freehold,  it  would  require  enrolment. 

20.  A  freehold  lease  omitting  any  recital  of,  or  reference  to  a  bar- 
gain and  sale,  or  to  the  recent  Act,  and  although  no  bargain  and  sale  was 
in  fact  ever  executed,  nor  livery  made,  may  be  supported  by  shewing 
that  the  premises  were,  at  the  time  of  executing  the  lease,  in  posses- 
sion of  tenants  for  years,  or  at  will,  and  that  the  lease  operated  as  a(r) 
grant  of  the  reversion  expectant  upon  the  holdings  of  the  occupying 

(n)  Barker  v.  Keate,  2  Mod.  249 ;  2  2  H.  Bla.  261. 

Ventr.  35.   Dr.  Johnson,  in  his  Diction-  (*)  Taylor  dem,  Atkjns  r.  Horde,  1 

ary»  defines  a  peppercorn  as  a  thing  of  Burr.  106. 

no  value.  (f)  Ramsbottom  v.  Tonbridge^  2  M. 

(o)  2  Ro.  Abr.  786 ;  Uses  N.  pi.  2.  &  Selw.  434. 

(p)  Fisher  r.  Smith,  Moor,  569.  (w)  Ibid. 

(7)  Mildmay's  case,  1  Rep.  176;  Ro-  (r)  Doe  dent.  Were  jo.  Cole,  7  B.  & 

berts  V.  Tuthil,  3  Keb.  201.  Cress.  243 ;  1  M.  &  Ry.  33,  S.  C. 

(r)  Bolton  v.  The  Bishop  of  Carlisle, 
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tenants ;  or  such  freehold  lease  may  be  sustained  as  a  release  in  en- 
largement of  an  estate  or  interest  previously  vested  in  the  relea8ee(tt;), 
if  it  appear  by  evidence,  or  by  any  recital  in  the  lease,  that  the  premises 
were  held  at  the  time  of  its  execution  by  the  lessee,  under  the  lessor. 

A  recital  contained  in  a  freehold  lease,  that  the  premises  were  then 
in  the  tenure(i;)  and  occupation  of  the  lessee  and  his  undertenants, 
vas  considered  sufficient  to  supersede  the  necessity  of  a  bargain  and 
sale,  or  of  livery  of  seisin ;  but  an  indenture  granting  certain  lands, 
which  were  stated  to  be  in  the  possession(^)  of  James  Callaghan,  to  hold 
the  same  to  Rose  Kearns,  her  heirs  and  assigns,  for  three  lives,  was 
held  insufficient  to  pass  the  reversion,  unless  some  apparent  privity 
were  shown  between  the  lessee  and  James  Callaghan ;  and  that  the 
possession  of  the  latter  was  not  merely  a  holding  by  sufferance. 

A  freehold  lease  may  also  take  effect(z)  as  a  surrender,  appoint- 
ment, or  covenant  to  stand  seised,  whenever  the  circumstances  warrant 
such  a  construction,  for  the  purpose  of  giving  validity  to  the  instru- 
ment ;  or  it  may  operate  as  a  lease  at  common  law,  grounded  on  the 
presumption  of  livery  of  seisin.  Thus  one  Lloyd  having,  by  inden- 
ture, dated  in  August,  1786,  granted,  demised,  leased,  set,  and  to  farm- 
let  unto  Chamberlain  certain  premises,  then  in  the  occupation  and  te- 
nure of  Chamberlain,  and  his  under-tenants,  for  three  lives,  at  a  yearly 
rent,  it  was  ruled(a),  that  where  a  lease  was  accompanied  by  posses- 
sion, livery  of  seisin  ought  to  be  presumed  after  a  lapse  of  twenty 
years ;  but  if  the  fact  of  livery  is  sought  to  be  inferred  from(&)  posses-- 
sion  alone,  such  a  possession  must  be  shewn  to  have  existed  for  twenty 
years,  to  warrant  the  presumption. 

Where  a  bargain  and  sale  for  a  year  was  made  between  Ralph 
Saunders,  of  the  one  part,  and  H.  Cooper  and  Elizabeth  his  wife  of 
the  other  part,  and  the  deed  of  release  was  made  between  Ralph 
Saunders  of  the  first  part,  and  H.  Cooper  and  Elizabeth  his  wife  of 
the  second  part,  and  H.  Cooper  and  William  Saunders  of  the  third 
part,  to  hold  the  premises  to  H.  Cooper  and  William  Saunders,  it  was 
decided(c),  that  the  bargain  and  sale  vested  the  possession  for  a  year  in 
H.  Cooper  and  his  wife,  and  that  the  same  H.  Cooper,  who  was  one  of 

(»)  Rees  dem.  Chamberlain  v.  Lloyd,  (a)  Rees  dem.  Chamberlain  v,  Lloyd, 

Wightw.  123.  Wiffhtw.  123. 

(z)  Ibid.  (o)  Doe  dem.  Wilkins  v.  Ld.  Cleve- 

(jf)  Doe  dem.  Reams  v.  Sherlock,  2  land,  9  B.  &  Cr.  864;  4  Mann.  &  Ry. 

Fox  k  S.  79-B6.  606,  S.  C. ;  Doe  dem,  Lewis  v.  Davies, 

(2)  2  Prest  Conv.   359;   Doe  dem.  2  Mees.  &  W.  503>516. 

Levris  v.  Davies,  2  Mees.  &  W.  503 ;  (c)  Doe    dem.  Saunders   v.  Cooper, 

Savage  dem.  Davis  v.  Davis,  4  Irish  Law  Holt's  N.  P.  C.  461. 
Rep.  353. 
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the  releasees,  having  that  possession  which,  under  the  Statute  of  Uses, 
enabled  him  to  accept  a  release,  he  and  his  co-releasee  were  entitled  to 
take  the  release  as  joint-tenants. 

A  bargain  and  sale  for  a  year  being  made  to  one  Bass,  the  inden- 
ture of  release,  which  stated  Bass  to  be  a  trustee  for  Topham,  granted 
the  reversion  of  the  premises  to  Topham  (in  his  possession  then  being, 
&c.),  to  hold  the  same  to  Bass  and  his  heirs,  for  such  uses  as  Topham 
should  appoint ;  the  Court  ruled(d)  that  the  words  of  the  grant  to 
Topham  might  be  rejected  as  surplusage,  and  that  the  estate  was 
vested  in  Bass  by  the  release. 

(d)  Spjrve  o.  Topham,  3  East,  115 ;      46;  4  Bro.  ParL  Ga.  73,  S.  C;  Gilb. 
Lord  Say  and  Seal's  case,  10  Mod.  40u.     on  Uses,  by  Sogden*  237- 
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CHAPTER  II. 
NATURE  AND  EXTENT  OF  LEASEHOLD  INTERESTS. 


(tsnamct  at  will.) 

1.  Tenancy  at  WUt 
% kou)    defeated   or    deter- 
mined, 

3.  At  what  Time  determinable. 

4.  Emblements, 

5.  Introduction  of  yearly  Holdings. 
$.  Tenancy  at  frtU  by  express  Con- 
tract. 

7.  Permissii>e  Holding  Bent-free. 

8.  Holding  under  eseecutory  Contract, 

before  Rent  paid. 

9.  Recognition   by  Owner  of  lawful 

Occupation. 

10.  Distinction  between  License  to  OC' 

cupy  and  fiolding  at  Will. 

11.  Entry  under  Contract  of  Sale. 

12.  Mortgagor  in  Possession. 

13.  Tenancy  by  Sufferance. 

14.  Occupation  by  Servant. 

(tsarlt  tenancy.) 

15.  Yearly  Tenancy ^  how  created. 

16.  — ^— —  every  successive 

Year  a  springing  Interest. 

17.  Parol  Demises^  unaccompanied  by 

Possession^  give  no  Right  of  Ac- 
tion. 


18.  Parol  Demises  maybe  made  subject 

to  special  Stipulations. 

19.  Receipt  of  Rent  by  Remainder-man 

under  void  Lease. 

20.  Tacit  Renovation  of  Contract  by 

Recognition  of  Tenancy. 

21.  Yearh  Holding  created  by  Tenant 

for  Life,  determines  on  his  Death. 

22.  Receipt  of  Rent  from  Occupier  con- 

stitutes yearly  Tenancy. 

23.  Parol  Demise,  though  void  as  to 

Duration,  regulates  Terms  of 
Holding. 

24.  Holding  by  tacit  Consent  a^er  Ex- 

piration of  original  TVw,  go- 
verned by  Stipulations  of  expired 
Contract. 

25.  Such    inmlied  Contract  continue 

after  Change  of  Parties. 

26.  Contracts  implied  pom  Payment 

of  Rent  may  be  rebutted. 

27.  Yearly  Tenancy  does  not  arise  un- 

til Preliminary  Conditions  per- 
formed. 

28.  Letting  of  Lodgings. 

2d.  Yearly  Molding   transmissible   to 
Personal  Representatives. 


1.  Tenancy  at  will  subsists  where  lands  are  holden  by  one  person 
under  another,  so  long  as  both  parties  please ;  and  as  the  holding(a) 
depends  on  the  mutual  will  both  of  landlord  and  tenant,  it  may  be  put 
an  end  to  at  any  time  by  the  dissent  of  either.  A  holding  at  the  will 
of  the  lessor,  is  determinable,  by  implication  of  law,  at  the  will  of  the 
tenant ;  and  in  like  manner,  a  holding  at  the  will  of  the  lessee  may  be 
defeated  by  the  landlord  whenever  he  pleases. 

2.  A  tenant  at  will  has  a  mere  scintilla  of  interest,  which  the  land- 
lord may  destroy,  either  by  demand(6)  of  possession,  or  by  feoff  men  t(c) 
with  livery  of  seisin,  though  made  without  notice  to  the  tenant,  or  by 


(a)  Potkin's  case.  Year  Book,  14  Hen. 
Vill.  foL  10;  Co.  Litt.  15,  A. ;  2  Comm. 
145. 

(6)  Doe  dem,  Newby  v,  Jackson,  1  B. 


&  Cress.  448 ;  2  D.  &  Ry.  514 ;  Right 
dem.  Lewis  v.  Beard,  13  East,  210. 

(c)  Ball  v.  CuUimore,  5  Tyrw.  753 ; 
2  Cro.  M.  &  R.  120. 
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conveyance((/),  or  lease(e)  of  the  lands  to  a  third  person,  to  take  effect 
in  possession,  after  notice  given  to  the  tenant,  or  by  any  act(^)  of  the 
landlord  inconsistent  with  the  continuance  of  such  a  tenancy;  and  it  is 
said  by  Lord  Coke,  that  the  lessor,  by  actual  entry  upon  the  ground, 
may  determine  his  will  in  the  absence(^)  of  the  lessee,  but  by  words 
spoken  off  the  ground  the  will  is  not  determined  until  the  lessee  has 
notice. 

A  holding  during  pleasure  may  be  determined  either  by  the  te- 
nant's giving  notice(A)  of  his  intention  to  quit  and  by  waiving  the 
possession,  or  by  his  assigning(t),  or  underletting(j),  or  committing(i) 
waste  on  the  premises,  or  by  his  disclaimer(/)  of  the  landlord's  title. 
If  a  tenant  at  will  underlet,  or  admit  another  into  the  tenancy  with  the 
lessor's  permission,  the  estate  at  will(m),  by  such  underlease  or  act  of 
transfer,  is  determined,  and  a  new  holding  at  will  is  created  by  the  im* 
mediate  act  of  the  landlord. 

An  estate  at  will  also  determines  upon  the  decease(n)  either  of  the 
landlord  or  of  the  tenant,  but  continues  notwithstanding  the  death  of 
one(o)  of  several  lessors,  because  the  demise  being  joint,  the  interest 
survives.  So  a  demise  at  will,  either  hy{p)  or  to  a  feme^ole^  does 
not  determine  upon  her  subsequent  marriage. 

3.  A  holding  at  will  may  be  determined  by  either  of  the  parties,  at 
any  period  of  the  year,  and  the  landlord  is  not  restricted  in  making(9) 
a  demand  of  possession,  to  the  period  of  the  year  when  the  tenancy 
commenced ;  and  after  demand  made,  the  tenant  is  not  entitled  to 
retain  the  possession  for  the  purpose  of  removing  his  goods,  though 
even  after  the  determination  of  his  interest  he  may  enter  on  the  pre- 
mises, and  continue  there  a  reasonable  time,  for  the  sole  purpose  of 
removing  his  property,  provided  he  does  not  exclude  the  landlord. 


(d)  Daniels  V.  Davison,  16  Vesey,  252. 

\e)  Dinsdale  v.  lies,  2  Ler.  88 ;  Thos. 
Raym.  224 ;  1  Ventr.  247 ;  Turlestonc. 
Rives,  1  Freem.  K.  B.  106. 

(/)  Doe  dem,  Bennett  v.  Turner,  7 
Mees.  &  W.  226 ;  Tarner  v.  Doe  dem. 
Bennett,  9  Mees.  &  W.  643,  in  error. 

(g)  Co.  Litt.  55,  6. ;  and  see  Lapi- 
erre  v.  Mcintosh,  1  P.  &  Dav.  629 ;  9 
Ad.  &  £11.  857;  Com.  Dig.  Estates 
(H.  6). 

(Ji)  Harg.  note,  373,  to  Co.  Litt.  65, 
B.  from  Hale*s  MSS. 

(0  Co.  Litt.  57,  A. ;  4  Leon.  35,  pi. 
95 ;  10  Vin.  Abr.  403 ;  Estates  at  Will, 
Y.  B.  pi.  7. 

{j)  Moss  V.  Gallimore,  1  Doug.  283, 
hy  Ashurst,  J. 


(A)  Co.  Litt.  57,  A. 

il)  Doe  dem.  Price  v.  Price,  4  Bing. 
356 ;  2  M.  &  Sc.  464. 

(m)  Watk.  princ.2.  Keilw.  163;  Moss 
V.  Gallimore,  1  Doug.  283. 

(it)  Crockerell  v.  Gwerell,  Holt,  417 ; 
Doe  dem,  Lewis  v.  Lord  Cawdor,  4 
Tyrw.  852-859;  1  Cro.  M.  &  Rose,  398, 
S.  C. ;  James  o.  Dean,  1 1  Vesey,  391 ; 
10  Yin.  Abr.  Estates  at  Will,  Z.  B.  pi. 
7 ;  Co.  Litt  62,  B. 

(o)  Henstead*s  case,  5  Rep.  10. 

(  d)  Henstead's  case,  5  Rep.  10 ; 
Keilw.  162,  B. 

(o)  Doe  dem.  NicboU  v.  M^Kaeg,  10 
B.  &  Cress.  721 ;  5  Mann.  &  Ry.  620, 
S.  C. ;  2  Comm.  145-147 ;  Litt.  sect. 
69. 
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If  rent  be  payable  half  yearly  or  quarterly,  and  the  tenant  €U  tvill 
(leterinine(r)  his  tenancy  in  the  interval  between  two  gale  days,  he 
will  be  answerable  for  the  rent  of  the  current  quarter  or  half  year :  so 
if  the  lessor  determine  the  holding  during  such  interval,  he  loses  the 
beDefit  of  the  accruing  rent. 

4.  An  estate  at  will  being  of  uncertain  duration,  if  determined, 
either  by  the  act  of  God,  or  by  the  act  of  the  lessor,  the  tenant,  or  his 
personal  representatives,  will  be  entitled  to  the  emblements,  or  benefit 
of  the  crops  growing  on  the  lands,  with  the  right  to  cut  and  carry 
them  away*  If  the  ]essor(«)  put  an  end  to  the  holding,  after  the  crops 
have  been  sown,  or  if  the  interest  be  determined  by  the  death  either  of 
the  lessor(/)  or  of  the  lessee,  the  tenant  at  will,  or  his  personal  repre- 
sentatives, shall  have  the  emblements ;  but  if  the  will  be  determined 
by  the  voluntary  act  of  the  lessee,  the  landlord  becomes  entitled  to 
them.  If,  however,  the  lessor  enter  upon  land8(tf)  holden  at  will  be- 
fore sowing,  the  tenant  cannot  recover  the  costs  of  ploughing  and  ma- 
During.  A  demise  for  years,  with  proviso  that  the  lessor(v)  may  enter 
at  his  will,  is  only  a  lease  at  will. 

5.  Strict  tenancies  at  will  having  been  found  inconvenient,  demises 
were  introduced  in  the  beginning(u;)  of  the  reign  of  Hen.  VIII.  for  one 
year,  and  so  from  year  to  year,  as  long  as  both  parties  pleased.  Hold- 
ings of  this  description  were  decided(x)  to  be  binding  for  two  years 
certain ;  and  if  the  lessee  entered  on  the  third(^)  or  any  subsequent 
year,  without  a  previous  countermand  from  the  landlord,  the  tenancy 
could  not  be  determined  by  either  party  until  the  end  of  the  current 
year  in  which  such  occupation  had  commenced ;  and  after  the  decease 
of  one  of  the  parties,  either  the  tenant  or  his  representatives  had  a  right 
to  bold  the  premises  until  the  end{z)  of  the  year  during  which  such 
death  had  occurred,  and  were  answerable  for  the  whole  year's  rent. 


(r)  Layton  v.  Field,  3  Salk.  222 ;  Ca. 
temp.  Holt,  4 1 5,  S.  C. ;  Leighton  v,  Theed, 
2  Salk.  413;  I  Ld.  Raym.  707;  Kighly 
r.  BuIUy,  I  Sid.  339 ;  Sir  Thos.  Bowe*s 
case,  Aleyn.  4 ;  2  Comm.  147. 

(«)  Stomfil  V.  Hicks,  2  Salk.  413  ; 
Turleston  v.  Rives,  Freeni.  K.  B.  106 ; 
Co.  Litt  55,  B.,  seepost.  Book  IV.  c.  4. 

(0  Co.  Litt  55,  B. 

(«)  Bro.  Abr.  Emblements,  pi.  7  ; 
Harg.  note,  362,  to  Co.  Litt.  55,  A., 
from  Hale's  MSS. 

(c)  Skarburg  v.  Pevenet,21  Hen.  VL 
fo.  37,  B., Year-book ;  Turner  v.  Hodges, 
Litt.  235,  bv  Yelverton. 

Cv)  Year-book.  Trin.  13  Hen.  VIIL 
fo.  15,  B.,  by  VVilloughby ;  Potkin's  case. 


14  Hen.  VIIL  10,  B. ;  Keilw.  65. 163. 

(jT)  Agard  v.  Kmg,  Cro.  Eliz.  775 ; 
Bellasjse  v.  Burbidge,  I  Lutw.  213;  1 
Ld.  lUym.  170;  Denn  detn.  Jacklin  v, 
Cartwright,4  East,  31 ;  Doe  dem.  Chad- 
born  V.  Green,  1  P.  &  Dav.  454 ;  9  Ad. 
&  £11.  658. 

(y)  Potkin's  case,  Year-book,  14  Hen.' 
VIIL  14,  B. ;  Crockerell  v.  Owerell,  Ca. 
temp.  Holt.  417  ;  Stomfil  v.  Hicks,  2 
Salk.  413  ;  Ca.  temp.  Holt,  414,  S.  C. ; 
Dod  V.  Monger,  6  Mod.  215;  Ca.  temp. 
Holt,  416,  S.  C. ;  lOVin.  Abr.  Estate 
(B.  C.)40(),  pi.  5. 

(z)  Mackay  v,  Mackroth,4  Doug.  213; 
2  Chitty's  Rep.  461. 
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Such  tenancies,  however,  prior'(to  the  reign  of  Geo.  III.,  could 
only  have  been  constituted  by  express  contract,  and  were  not  raised  by 
implication  from  the  acts  or  dealings  of  the  parties ;  and  if  rent  accruiog 
due,  after  the  expiration  of  a  lease  for  years  had  been  accepted(a)  by 
the  landlord  from  the  occupier,  a  tenancy  at  will  would  have  been 
created  by  such  an  act,  and  not  a  holding  from  year  to  year. 

Lord  Mansfield,  soon  after  he  became  Chief  Justice,  established 
the  present(6)  system  of  tenancies  from  year  to  year,  determinable  at 
the  end  of  any  year  on  giving  six  months'  previous  notice,  and  extended 
the  principles  applicable  to  such  yearly  holdings,  to  every  tenancy 
which  could  afiford  reasonable  ground  for  the  inference.  Courts  of  jus- 
tice have  ever  since  inclined  strongly(e)  against  implying  a  tenancy  at 
Willi  but  where  such  an  interest  actually  exists,  it  continues  to  be  go- 
verned by  the  same  rules  as  in  former  times. 

6.  Tenancies  at  will  may  still(<f)  arise  by  express  agreement,  bat 
can  only  be  raised  by  implication,  where  a  constructive  tenancy  from 
year  to  year  would  be  inconsistent  with  the  nature  of  the  transaction, 
or  would  defeat  the(6)  object  of  the  parties,  or  where  a  tenant(/)  enters 
under  an  executory  contract  for  a  lease,  or  under  an  agreement  not 
creating  any  immediate  demise,  and  no  rent  has  been  received  by  the 
legal  owner,  nor  any  other  act  done  by  him  from  which  a  yearly 
tenancy  could  reasonably  be  inferred. 

7.  If  a  person  be  permitted  to  enter  into  the  occupation  of  a  house  or 
land  rent-free,  without  stipulation  as  to  the  time  of  enjoyment,  beholds 
only  at  will,  and  his  interest  may  be  put  an  end  to  by  demand  of  pos- 
session. Trustees,  in  whom  a  chapel  and  dwelling-house  belongbg  to 
a  dissenting  congregation  were  vested,  having  put  a  minister  into  pos- 
session of  the  premises  rent-free,  it  was  decided(^),  that  he  held  merely 
as  strict  tenant  at  will  to  the  trustees. 


(a)  Sir  Thos.  Bowe's  case,  Aleyn.  4 ; 
4  Leon.  35. 

(6)  Timmins  o.  Rowlinson,  3  Burr. 
1603  ;  W.  Bla.  533 ;  Gulliver  dem. 
Tasker  v.  Barr,  1  W.  Bla.  596  ;  Roe 
dem.  Bree  v.  Lees,  2  W.  Bla.  1171  ; 
Right  dem.  Flower  r.  Darby,  1  T.  R. 
'  159 ;  Doe  dem.  Shore  v.  Porter,  3  T.  R. 
13. 

(c)  Harg.  note,  361,  to  Co.  Litt.  55, 
A. 

{d)  Richardson  v.  Langridge,  4  Taunt. 
128 ;  The  King  v.  Inhab.  of  Fillongley, 
1  T.  R.  458-462 ;  Rex  v.  Lakenheath,  1 
B.  &  Cress.  531. 


(e)  Fenny  dem.  Eastham  v.  Child,  S 
M.  &  Selw.  255. 

(f)  Hamerton  v.  Steady  8  B.  &  Cr. 
483,  by  Littledale,  J.  ;  Richardson  v. 
Gifford,  1  Ad.  &  Ell.  52,  by  Parke,  J; 
3  Nev.  &  M.  330;  Doidge  v.  Bowers,  2 
Mees.  &  W.  365 ;  Bicknell  v.  Hood,  5 
Mees.  &  W.  108,  by  Parke,  B. 

{ff)  Doe  dem.  Jones  v.  Jones,  10  B.  & 
Cress.  718;  Doe  (f^m.  Nicholl  v.  M*Kaeg, 
10  B.  &  Cress.  721 ;  Rex  v.  Lakenheath. 
1  B.  &  Cress.  531 ;  and  see  The  Kisg 
V.  Inhab.  of  Fillongley,  1  T.  R.  458 ; 
Doe  dem.  Hughes  v.  Derry,  9  Cut.  & 
P.  494. 
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So  one  Thomas  Price,  about  the  year  1815,  conveyed  certain 
lands,  of  which  he  was  seised  in  fee,  to  his  brother,  Robert  Price,  who 
claimed  a  debt  due  to  him  amounting  to  the  value  of  the  property  :  Tho- 
mas was  afterwards  permitted  by  his  brother  to  go  into  possession  of  the 
premises,  cropped  the  land,  and  enjoyed  the  property(A)  for  about  fif- 
teen years,  without  paying  any  rent,  when  possession  was  demanded ; 
and,  in  an  ejectment  brought  by  Robert,  it  was  ruled  that  the  holding 
being  strictly  at  will  was  put  an  end  to  by  the  demand. 

8.  A  person  put  into  possession  of  lands  under  an  executory(f) 
agreement,  or  accepted  proposal  for  a  future  lease,  at  a  stipulated 
yearly  rent,  is  only  tenant  at  will  prior  to  the  payment  of  rent  under 
the  contract,  because  the  agreement  for  a  future  lease  does  not  confer 
any  l^;al  estate,  and  the  tenancy  at  will,  created  by  putting  the  party 
into  possession,  has  no  relation  to  the  reserved  rent,  but  after  payment 
ofany  portion  of  the  stipulated  rent,  or  other  recognition  of  holding 
under  such  contract,  a  constructive  tenancy  from  year  to  year  is  implied, 
subject  to  the  terms  of  the  agreement. 

If  a  party  get  possession  under  a  promise  of  a  lease,  provided 
money  then  due  shall  be  paid  before  a  fixed  time,  or  some  other  condi- 
tion precedent  be  performed,  which  is  not  complied  with,  the  occu- 
pier may  be  ejected  without  previous  demand.  Where  a  landlord's 
bailiff  agreed  that  certain  premises  should  be  let  to  a  party  on  his  sign- 
ing an  agreement  with  a  surety,  the  terms  of  which  were  read  over 
and  assented  to  by  him(j) :  the  intended  lessee  entered  into  possession, 
but  the  instrument  was  never  executed,  and  Lord  Tenterden  observed, 
that  there  was  no  written  agreement  between  the  parties,  as  the  paper 
writmg  referred  to  was  only  an  unaccepted  proposal,  which  would  not 
become  an  agreement  until  the  defendant  had  brought  a  surety  and 
executed  it. 

A  landlord  being  desirous  to  sell  premises,  gave  his  tenant  due  no- 
tice to  quit  at  Michaelmas,  but  afterwards  promised  not  to  turn  him 
oat  until  they  were  soId(A) :  the  property  was  sold  in  the  following 
February,  and  the  tenant  refusing  to  quit,  an  ejectment  was  served, 
laying  the  demise  immediately  after  the  expiration  of  the  notice :  the 

(i)  Doe  deuL  Price  p.  Price,  9  Bing.  Morley&Coote,20. 

356;  2  M.  &  Scott,  464.  (J)  Doe  dem,  Binffham  v.  Cartwright, 

(0  Hamerton  v.  Stead,  3  6.  &  Cress.  3  B.  &  Aid.  326 ;  I)oe  dem,  Rogers  v. 

463  ^  5  D.  &  R7.  206  ;  Richardson  v.  Pullen,  2  Bing.  N.  C.  749 ;  3  Scott,  245 ; 

Oifford,  1  Ad.  &  £11.  52-3 ;  3  Nev.  &  John  v.  Jenkins,  1  Cro.  &  Mees.  227 ;  3 

M.  325 ;  Bicknell  r.  Hood,  5  Mees.  &  W.  Tyr w.  1 70,  S.  C. 

106,  by  Parke,  B. ;  Doidge  v.  Bowers,  2  (k)  Whiteacre  (iem.  Bouk  v.  Symonds, 

Mees.  &  W,  365  ;  and  see  Watkins,  hy  10  East,  13. 
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Court  ruled  that  the  occupier  was  a  trespasser  from  that  time,  the  pro- 
inise  being  merely  a  suspension,  and  not  a  waiver  ofthe  landlord's  right 
under  the  notice. 

Where  a  tenant  held  under  a  lease  for  lives,  with  covenant  of  re- 
newal for  ever,  subject  to  forfeiture  in  default  of  paying  a  renewal  fine, 
within  three  months  after  the  fall  of  every  cestuique  vie  ;  the  surviving 
cestuique  vie  having  died  in  1818,  and  the  lessee  refusing  to  pay  his 
rent,  and  neglecting  to  apply  for  a  renewal,  the  King^s  Bench  ruled(/) 
that  an  ejectment  on  the  title  was  maintainable  by  the  landlord  with- 
out pre\dous  demand  of  possession.  Burton,  Justice,  observed,  during 
the  argument,  that  if  the  interest  of  a  party  had  expired,  in  consequence 
of  his  neglecting  to  do  an  act  which  would  have  had  the  effect  of  con- 
tinuing the  estate,  he  was  not  entitled  to  insist  on  the  want  of  notice 
to  quit,  or  demand  of  possession,  where  the  failure  had  arisen  by  reason 
of  his  own  conduct. 

However,  a  person  holding  lands  for  three  lives  renewable  for  ever, 
having  demised  the  premises  for  the  same  three  lives,  with  a  covenant 
to  renew  during  a  period  of  9000  years,  the  surviving  cestuique  vie  in 
both  leases  died  in  December,  1827,  and  all  rent  then  due  had  been 
paid  :  in  January,  1829,  the  lessor  procured  a  renewal(m),  and,  with- 
out any  demand  of  possession,  brought  his  ejectment :  subsequently 
to  1827,  no  rent  was  received,  nor  other  act  done,  recognizing  the  te- 
nancy, but  the  Common  Pleas  held  that  the  defendant,  being  in  posses- 
sion under  a  continuing  equitable  agreement,  had  such  a  right  as  could 
not  be  divested  without  demand. 

A  tenant  in  tail  in  possession,  having  demised  from  year  to  year,  it 
was  decided(7{)  by  the  King's  Bench  that  the  issue  in  tail  might  reco- 
ver possession  upon  the  death  of  the  lessor,  without  any  previous 
demand. 

9.  If  a  person  enter  into,  or  continue(o)  in  possession  of  land,  with 
the  consent  or  privity  of  the  owner,  or  if  the  owner  recognize(/;)  a 
person  as  having  lawful  occupation,  or  if  the  occupier  be  exempted 
from  the  consequences  of  a  trespass  by  an  implied(g)  license,  he  cannot 


(/)  Lessee  Pilkington  v,  Talbot,  5  Law 
Rec.  11,  N.  S.,  K.  B.,  Mich.  1836, 
MSS. 

(m)  Lessee  Walker  ».  Byrne,  2  Law 
Rec.  68,  2nd  Ser..  C.  B.,  Mich.  1834; 
Lessee  Daniel  v.  Tierney,  1  Jones'  Ex. 
Rep.  258 ;  and  see  post^  Whyte  dem, 
Duke  of  Buckingham  v.  Garden,  C.  B., 
Trin.  1840,  MSS. ;  Smythe,  462. 

(ti)  Lessee  Denis  v.  Leonard,  K.  B., 


Hil.  1837 ;  see  Paget  v.  Gee,  i  Ambl. 
198 ;  2  Ambl.  807  ;  3  Swa.  694. 

(o)  Doe  denu  Price  r.  Price,  9  Bing. 
356 ;  2  Moo.  &  Sc.  464. 

(/))  Doe  dem.  Whitalcer  v.  Hales,  7 
Bing.  322-326 ;  5  Moo.  &  P.  182. 

iq)  Doe  dent.  Foley  v,  Wilson,  1 1  East, 
57 ;  Doe  dem.  Johnson  v.  Russell,  Jebb 
&  B.  196. 
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be  deprived  of  possession  without  previous  demand ;  but  where  no  such 
circumstances  occur,  proof  of  previous  demand  is  not  required  for  the 
purpose  of  maintaining(r)  an  ejectment  in  the  superior  courts. 

Where  two  persons  were  entitled  to  separate  parcels  of  land,  under 
the  same  lease,  for  lives  Renewable  for  ever,  and  one  of  them,  who  paid 
the  rent  for  the  entire  holding,  procured  from  time  to  time  renewals  of 
the  lease  in  his  own  name,  and  for  many  years  permitted  the  other  party 
to  remain(«)  in  possession,  without  contribution,  it  was  ruled,  that  the 
party  who  acquired  the  legal  estate  in  the  whole  of  the  premises  by 
means  of  the  renewals,  being  in  the  condition  of  a  trustee  for  the  other 
party,  could  not  treat  his  companion,  who  had  an  equitable  interest  in 
the  property,  as  a  trespasser,  without  a  previous  demand  of  possession. 

In  another  case,  this  doctrine  was  carried  to  such  an  extent,  as  to 
render  it  imprudent  to  proceed  by  ejectment  for  lands  in  Ireland,  with- 
out a  notice  to  quit,  or  previous  demand.  A  person  having  assigned 
his  interest  in  the  same  farm,  at  different  times,  to  two  individuals,  the 
second  assignee  claiming  under  a  registeredify  deed  against  the  prior 
assignee,  who  was  in  possession,  though  no  privity  whatever  existed 
between  the  two  assignees,  the  Exchequer  held  that  the  second  as- 
signee could  not  maintain  an  ejectment  without  proving  a  previous 
demand. 

10.  A  distinction  has  been  taken  between(2<)  licenses  to  occupy, 
and  tenancies  at  will  or  for  years.  A  license  does  not  confer  any  es- 
tate in  the  land,  and  is  not  required  by  the  Statute  of  Frauds  to  be  in 
writing;  but  when  granted  for  good  consideration,  and  after  being 
acted  on,  will  afford  a  valid(v)  defence  to  an  action  of  trespass  for 
acts  done  under  it :  such  licenses,  however,  when  they  relate  to  the 
occupation  of  land,  in  general,  may  be  countermanded  at  any  time.  A 
person  having  leased  for  years,  rendering  rent,  the  lessee  demised  to 
another  at  will,  and  the  tenant  at  will(i^)  licensed  the  first  lessor  to 


(r)  Jones  dtfiM.  Gash  v.  Cotter,  2  Huds. 
&  Br.  203 ;  Doe  dem.  Biggs  v.  White,  2 
D.  k  Ry.  716 ;  Doe  dem.  Souter  v,  Hull, 
2  D.  &  Ry.  38. 

(s)  Lessee  Winterscale  9.  Newcomeiiy 
1  Jones,  496  ;  4  Law  Rec.  100,  2nd  Se- 
lies. 

(0  Lessee  Fleming  o.  Neville,  Hayes, 
23 ;  Lessee  Fogarty  v.  Dooley,  Hayes  & 
J.,  App.  40. 

(«)  The  King  v.  Inhabitants  of  Horn- 
don,  4  M.  &  Selw.  562 ;  The  King  v. 
Inhabitants  of  Standon,  2  M.  &  Selw. 
461 ;  Harvey  o,  Reynolds,  12  Price,  724 ; 
and  see  Feltham  v.  Cartwright,  5  Bing. 


N.  C.  569 ;  7  Scott,  695,  S.  C. 

(v)  Carrington  v.  Roots,  2  Mees.  & 
W.  248-254  ;  see  posU  Book  IL  c.  2, 
No.  17. 

(w)  Dorrell  v.  Andrewes,  1  Ro.  Abr. 
938,  extinguish'.  G.  3.  11  Vin.  Abr.  G. 
pi.  3. ;  1  Brownlow,  69,  "  If  I  grant  to 
rortman  that  he  may  sow  my  land,  which 
is  done  accordingly,  yet  I  shall  have  the 
emblements,  because  he  hath  not  an 
interest."  Skarburgh  v.  Pevenet,  Year 
Book,  21  Hen.  VI,  fol.  37,  A.,  by  Pas- 
ton  i  Hargr.  note,  360,  to  Co.  Litt.  bb, 
A;  from  Hale's  MSS. ;  and  see  Book  I. 
c.  8,  No.  10,  antet  and  post,  626. 
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enter  into  part  of  the  premises,  who  occupied  such  part  by  force  of  the 
license  for  half  a  year,  during  which  a  rent-day  occurred,  yet  such  entry 
by  license  did  not  suspend  the  rent,  as  the  holding  at  will  was  not  de- 
termined, because  the  license  did  not  amount  to  a  lease  for  any  certain 
time,  but  merely  gave  a  right  to  enter,  by  virtue  of  which  the  licensee 
occupied  for  half-a-year.  It  is  observed  by  Parke,  Baron(x),  that 
although  permitting  persons  to  raise  crops  out  of  small  portions  of  lands, 
may  not  possibly  fall  within  the  words  *^  letting,  assigning,  or  demis- 
ing," yet  that  it  comes  within  the  description  of  suffering  to  occupy. 

11.  If  a  person  enter  into  possession  of  lands  with  the  owner's  con- 
sent, pending  a  treaty  for  purchase(y),  or  for  a  lease(z),  a  tenancy  at 
will  arises.  However,  where  a  person  took  possession  of  an  unoccupied 
house,  without  the  privity  of  the  owner,  and  some  negotiation  after- 
wards took  place  on  the  subject  of  a  lease,  but  the  parties  having  disa- 
greed about  the  valuation(a)  of  the  fixtures,  Lord  EUenborough  heU 
that  a  demand  of  possession  was  unnecessary. 

Upon  an  agreement  for  sale  of  a  leasehold  interest,  part  of  the  pur- 
chase-money was  paid,  and  it  was  subsequently  stipulated  that  the 
yendee(ft)  should  have  possession  until  the  24th  of  June  following,  and 
if  the  rest  of  the  purchase-money  were  not  then  satisfied,  that  the  in- 
stalments previously  paid  should  be  forfeited,  and  Lord  EUenborough 
held,  that  the  stipulation  operated  as  a  clause  of  re-entry  on  a  breach  of 
covenant,  and  that,  by  reason  of  default  in  paying  the  residue  of  the 
purchase-money,  the  vendee's  interest  terminated  on  the  24  th  of  June; 
and  that  the  receipt  of  interest  on  the  instalments  which  remained  due, 
was  no  recognition  of  tenancy. 

Where  a  party  possessed  of  land  as  a  tenant,  enters  into  a  contract 
for  the  purchase(c)  of  the  property,  after  such  contract  is  put  an  end  to, 
the  parties  are  remitted  to  their  original  rights,  and  any  tenancy  which 
previously  existed  will  be  revived  and  continued  until  duly  deter- 
mined. 

12.  The  nature  of  the  relation  subsisting  between((f)  mortgagor  in 
possession  and  mortgagee,  has  often  been  the  subject  of  discussion  in 


(z)  Greenslade  v.  Ti^soott,  4  Tjrw. 
569 ;  1  Cro.  M.  &  Rose.  59,  S.  C. 

(y)  Right  dem*  Lewis  v.  Beard,  13 
East,  210 ;  Doe  dem.  Newby  v,  Jackson, 
1  B.  &  Cress.  448;  2  D.  &  Rj.  414; 
Ball  o.  Cullimore,  5.  Tyrw.  753;  2  Cro. 
M.  &  Rose.  120  ;  Doe  dem.  Gray  r. 
Stanion,  1  Mees.  &  W.  695 ;  Tyrw.  k 
Or.  1065. 

(z)  Doe  dem.  Hollingsworth  v.  Sten- 
nett,  2  Espin.  N.  P.  C.  717 ;  but  See  He- 


gan  V.  Johnson,  2  Taunt  148. 

(a)  Doe  dem.  Knight  v.  Qnigley,  2 
Camp.  N.  P.  C.  505. 

(b)  Doe  dem.  Leeson  v.  Sajer,  3 
Campb.  N.  P.  C.  8 :  Doe  dem.  Moore  ?. 
Lawder,  I  Stark.  N.  P.  C.  308. 

(c)  Doe  dem^  Graj  v.  Stanioo,  1 
Mees.  &  W.  695;  Tyrw.  &  Gr.  1065. 

(d)  Butler's  note,  96,  to  Co.Litt20S, 
B.,  third  section ;  Watiuns,  by  Morlcy 
&  Coote,  13. 
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courts  of  law,  and  still  continues  inyolved  in  obscurity :  in  sonSe 
cases  the  mortgagor  is  called  a  tenant  at  will,  or  at  sufferance,  and  in 
others(e)  is  considered  in  the  character  of  agent  or  receiver  for  the 
mortgagee ;  but,  as  was  observed  by  Sir  Thomas  Plumer(/),  it  would 
be  productive  of  much  error,  if  it  were  to  be  concluded  that  the  resem- 
blance of  any  of  the  characters  ascribed  to  the  mortgagor,  was  in  any 
point  complete :  the  relations  of  vendor  and  purchaser,  of  principal 
sod  bailiff,  of  landlord  and  tenant,  and  of  trustee  and  cestuique  trust, 
have  been  applied  to  the  relation  of  mortgagor  and  mortgagee,  ac- 
cordii^  to  their  different  rights  and  interests  before  or  after  the  condi- 
tion forfeited,  before  or  after  foreclosure,  and  according  as  the  possession 
was  in  ihe  mortgagor  or  mortgagee :  it  is,  in  truth,  a  relation  per- 
fectly anomalous  and  sui  generis  ;  there  is  no(^)  actual  tenancy,  no 
demise  express  or  implied — the  mortgagor  has  not  even  the  rights  of  a 
tenant  at  will,  for  he  may  be  turned  out  of  possession  without  notice  to 
quit  or  demand(A)  of  possession,  and  is  not  entitled  to  emblements. 

Receipt  of  interest  on  the  mortgage  debt  up  to  a  period  subsequent 
to  the  day  of  the  demise  in  an  ejectment  by  the  mortgagee,  does  not 
amount  to  a  recognition  that  the  mortgagor(t),  or  his  tenant,  then  had 
the  rightful  possession,  and  does  not  entitle  the  mortgagor  or  his  te- 
nant, to  a  previous  demand  of  possession  :  but  if  the  mortgagee  or 
bis  agent,  require  payment  of  his  interest  from  the  mortgagor's  tenant, 
and  reoeive(7)  the  tenant's  rent  in  part  payment  of  interest,  the  mort- 
gagee, after  availing  himself  of  the  tenant's  possession,  will  not  be 
allowed  to  treat  him  as  a  trespasser,  without  previous  demand. 

Although  a  mortgagor  in  possession  does  not  hold  in  the  capacity 
of  tenant  to  a  mortgagee,  yet  in  disputes  respecting  the  premises  with 
third  persons(A),  the  mortgagee  may  be  considered  as  reversioner  for 
the  portion  of  time  during  which  the  mortgagor  is  allowed  to  remain  in 
possession. 

If  a  mortgagor  demise  for  years  after  the  grant  in  mortgage,  the 
mortgagee  may  treat(/)  such  tenant  and  all  persons  deriving  under 


(e)  Wilson,  ex  parte,  2  Ves.  &  B.  252. 

(/)  Ld.  Cholmondeley  v»  Ld.  Clin- 
ton, 2  Jac.  &  W.  182;  Hitchman  v. 
Walton,  4  Mees.  &  W.  413;  Doe  dem. 
Higginbotham  v.  Barton,  1 1  Ad.  &  Ell. 
807 ;  3  P.  &  Dav.  194,  S.  C. 

{g)  Christopher  v.  Sparke,  2  Jac.  & 
W.  234.  by  Sir  Thomas  Plumer. 

{K)  Doe  dem.  Roby  v,  Maisey,  3  Mann. 
&  Ry.  107*  and  the  note;  8  B*.  &  Cress. 
767 ;  Doe  dem,  Fisher  v.  Giles,  5  Bing. 
421 ;  2  Moo.  &  P.  749,  S.  C. 


(t)  Doe  dem*  Rogers  v,  Cadwallader, 
2  B.  &  Adol.  473 :  Evans  v.  Elliott,  9 
Ad.  &  Ell.  342  ;  1  P.  &  Dav.  256. 

(J)  Doe  dem,  Whitaker  ».  Hales,  7 
Bing.  322;  5  Moo.  &  P.  132;  and  see 
Brown  r.  Storey,  ]  Mann.  &  Gr.  117; 
Wheeler  v.  Branscombe,  7  Jurist,  1131, 
Q.  B.,  Mich.  1843. 

(k)  Partridge  o.  Bere,  5  B.  &  Aid. 
604;  1  D.  &  Ry.  272;  Hitchman  ©.Wal- 
ton, 4  Mees.  &  W.  409. 

(/)  Rogers  v.  Humphreys,  4  Ad.  8l 
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him,  as  wrong-doers,  and  may  recover  in  ejectment  without  previoos 
demand  of  possession ;  but  the  mortgagee  cannot  distrain,  nor  maintain 
any  action  for  the  rent  which  such  lessee  contracted  to  pay,  as  the  re* 
lation  of  landlord  and  tenant  does  not  subsist  between  such  parties ;  and 
though  the  mortgagee  agrees  to  accept  such  lessee  as  his  tenant,  and 
receives  rent  from  him  towards(»})  payment  of  the  mortgage  debt,  the 
interest  in  the  lease  is  not  set  up  by  such  means,  but  the  lessee  becomes 
tenant  from  year  to  year  to  the  mortgagee,  and  cannot  be  dispossessed 
without  regular  notice. 

Where  lands  were  conveyed  in  mortgage  by  indenture  dated  in 
April,  with  a  proviso,  that  if  the  mortgage  debt  were  paid  in  the  Octo- 
ber following,  then  the  deed  should  be  void,  and  if  not,  thatit(n)  should 
be  lawful  for  the  mortgagee,  on  giving  one  month's  notice,  to  enter, 
and  sell,  and  to  lease,  whether  in  or  out  of  possession ;  and  it  was 
thereby  covenanted,  that  no  sale  or  lease  should  be  made  until  after 
one  month's  notice  to  pay  the  principal  and  interest :  it  was  ruled  that 
the  mortgagee,  after  the  day  of  payment  in  October,  might  recover  in 
ejectment  without  notice,  or  demand,  as  the  time,  if  any,  during  which 
the  mortgagor  was  to  hold,  was  indeterminate  and  uncertain,  and  that 
the  covenant  not  to  sell  or  lease  without  a  month's  previous  notice, 
was  no  lease,  and  could  not  amount  to  a  re-demise. 

A  mortgagor  having  covenanted,  while  he  remained  in  possession, 
to  pay  an  annual(o)  rent  of  £50  to  the  mortgagee,  and  that  the  mort- 
gagee should  have  such  remedies  by  distress  and  sale  for  its  recovery, 
as  landlords  have  upon  common  dendses  for  recovery  of  rents,  pro* 
vided  that  such  reservation  should  not  prejudice  the  right  of  the  mort- 
gagee to  enter  into  possession,  and  evict  the  mortgagor,  and  all  other 
tenants  and  occupiers  of  the  premises,  it  was  ruled  that  a  distress  by 
the  mortgagee  for  a  year's  rent  did  not  create  the  relation  of  landlord 
and  tenant  between  the  parties,  and  that  the  mortgagee  might  main- 
tain ejectment,  without  previous  notice  to  quit. 

13.  Tenancy  by  sufferance  arises  where  a  person  who  entered  and 
obtained(p)  possession  by  title,  continues  in  possession  after  his  title 


Ell.  299-313;  5  Nev.  &M.  511 ;  Thun- 
derrfewi.  Weaver  v.  Belcher,  3  East,  449; 
Reech  d6m.Warne  v.  Hall,  1  Doug.  22 ; 
EvaDS  V.  Elliott,  9  Ad.  &  Ell.  342 ;  1 
P.  &  Dav.  256 ;  Doe  dem.  Higginbotham 
V.  Barton,  11  Ad.  &  Ell.  307;  3  P.  & 
Dav.  198 ;  and  see  the  reporter's  note  to 
Doe  dem,  Roby  v,  Maisey,  3  Mann.  & 

Ry.  107. 
(m)  Doe  dem^  Hughes  v.  Bucknall,  8 

Carr.  &  P.  566. 
(n)  Doe  dem.  Parsley  v.  Day,  2  Q. 


B.  Rep.  147 ;  2  G.  &  Dav.  757 ;  Doe 
dem.  Roylance  r.  Lightfoot,  8  Mees.  k 
W.  559 ;  Shepp.  T.  272,  overruling  Doe 
dem.  Lyster  v.  Goldwin*  2  Q.  B.  Rep. 
143;  1  G.  &  Dav.  463;  and  see  Wil- 
kinson V.  HalU  3  Ring.  N.  C.  506;  4 
Scott,  301 ;  Wheeler  v,  Montefiore,  2  Q. 
B.  Rep.  133 ;  1  Gale  &  D.  493. 

(o)  Doe  dem.  Garrod  v.  Olley,  12  Ad. 
&  Ell.  481 ;  4  P.  &  Dav.  275»  S,  C. 

ip)  Co.  Litt.  57,  B. 
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has  detennined  by  the  laches  of  the  owner.  A  tenant  at  will  retaining 
fOBsemon  after  the  death  of  his  lessor,  or  a  lessee  for  years  holding  af- 
ter the  expiration  of  his  lease,  or  a  lessee  pur  outer  vte^  keeping  posses- 
sion after  the  decease  of  the  cestuique  vie,  becomes  tenant  at  sufferance, 
if  the  owner  do  not  interfere,  and  such  holding  by  sufferance  will 
continne  until  some  new  tenancy  is  created  by  agreement,  express  or 
implied,  between  the  parties,  and  slight  evidence(9)  will  be  deemed 
sufficient  to  put  an  end  to  a  relation  so  inconvenient,  by  which  the  oc- 
cupier is  deprived  of  any  right  to  emblements. 

Tenancy  by  sufferance  can  only  arise  by  legal  construction(r),  for 
if  the  owner  assent  to  the  holding,  a  tenancy  at  will,  or  from  year  to 
year,  is  implied  according  to  circumstances,  or  if  the  owner  dissent, 
the  occupier  thenceforth  becomes  a  wrong-doer.  The  consequence  is, 
that  tenant  bv  sufferance  has  not  an  estate  which  he  can  transfer, 
transmit,  or  surrender,  nor  any  interest  capable  of  being  enlarged  by 
release ;  and  the  occupier  may  be  treated  by  the  owner(«),  at  his  elec- 
tion, either  as  tenant  or  trespasser,  and  may  be  turned  out  of  possession 
by  ejectment,  without  previous  demand. 

A  tenant  for  her  own  life  made  a  lease  for  the  same  term,  and  died  in 
1799;  the  lessee  continued  in  possession  after  her  death,  until  his  decease 
in  1805,  without  paying  rent,  when  his  son  took  possession,  and  in  1807 
leried  a  fine :  in  an  ejectment  brought  by  the  person  entitled  in  remin- 
der, the  Court  ruled,  that  the  defendant's  father  having  entered  by  law- 
M{t)  demise,  his  son,  the  defendant,  could  only  be  deemed  tenant  by 
tofferance,  having  acquired  no  better  estate  from  his  father. 

One  David  Barry  having  been  for  some  time  in  possession  of  a 
dwellmg-house,  the  owner  conveyed  the  premises  to  William  Good- 
man(tt),  when  the  occupier,  by  an  instrument  in  writing,  acknowledged 
he  held  the  premises  belonging  to  William  Goodman  upon  sufferance 
only,  and  agreed  to  give  him  possession  at  any  time  it  should  be 
required.  The  occupier  having  been  turned  out  of  possession,  brought 
sn  action  of  trespass  against  the  purchaser,  and  it  was  insisted  that  the 
written  acknowledgement  amounted  to  an  agreement  for  a  new  tenancy, 
though  on  sufferance,  and  therefore  required  a  stamp ;  but  the  Court 

{q)  Doe  dem.  Bennett  v.  Turner,  7  v.  Hull,  2  Dowl.  fr  Rj.  38 ;  Watkins,  bj 

Mees.  k  W.  326.  Morley  &  Ck>ote,  25. 

(r)  Watldns,  bj  Morley  &  Coote,  23.  (t«)  Barry  o.  Goodman,  2  Mees.  & 

(t)  Doe  dem.  Burrell  o.  Perkins,  3  W.  768  ;  Lessee  Lefroy  v.  Cox,  Crawf. 

Maole  &  S.  271 ;  Jones  dem.  Gash  v.  &  Diz,  80 ;  6  Law  Rec.  25,  N.  S.,  S. 

Cotter,  2  Hnds.  &  Br.  203.  C. ;  Jones  dem.  Ld.  Lorton  v.  Murphy, 

(Q  Doe  dem.  Burrell  v.  Perkins,  3  M.  2  Jebb  &  S.  323. 
&  Selw.  271  •  and  see  Doe  dem.  Souter 
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held  that  the  instrument  was  merely  an  admission  that  the  house  be- 
longed to  the  purchaser,  and  that  the  plaintiff  Barry  had  no  interest 
in  it. 

14.  If  a  person  occupying  premises  in  the  capacity  of  a  servant, 
steward,  or  bailiff,  refuse  to  give  up  possession  when  required  by  his 
master,  he  may  lawfully  be  turned  out  by  force.  The  occupation  of  a 
servant  may,  at  the  master's  election,  in  many  cases  be  considered  as 
the  occupation  of  the  master,  and  not  of  the  servant ;  and  yet,  as  to 
third  persons,  may  be  treated(v)  as  the  occupation  either  of  the  master 
or  of  the  servant.  Where  a  workman  in  a  colliery  was  paid  for  his  la- 
bour by  weekly  wages,  and  was  also  allowed  the  use  of  a  cottage,  in 
which  he  and  his  family  resided,  free  of  rent  and  taxes,  it  was  ruled 
that  the  cottage(tr)  might  be  described,  in  an  indictment  for  burglary, 
as  the  dwelling-house  of  the  workman. 

A  dwelling-house  was  occupied  by  a  tenant  during  two  years,  at  a 
yearly  rent  of  seven  pounds,  when  it  was  purchased  by  the  Board  of 
Ordnance,  and  the  occupier  was  allowed  by  the  Board  to  continue  hb 
residence  in  the  house  at  a  weekly  rent  of  two  shillings,  which  was  de- 
ducted from  his  wages  as  a  labourer  in  the  employment  of  the  Ord- 
nance :  Lord  Ellenborough  held,  that  this  person(a7)  occupied  the 
house  as  a  servant  only,  and  not  in  the  character  of  a  tenant ;  for  if  the 
Court  should  hold  in  this,  and  similar  cases,  that  the  relation  of  land- 
lord and  tenant  subsisted,  it  would  become  necessary  to  turn  such  per- 
sons out  of  possession  by  ejectment ;  and  every  gentleman  having 
twenty  or  thirty  cottages,  in  which  his  labourers  resided,  would  be 
compelled,  on  any  change  of  their  service,  to  have  recourse  to  such 
means,  which  would  be  productive  of  the  most  serious  inconvenience. 

So  where  a  farmer  agreed  to  give  a  labourer  twenty  pounds  a  year 
for  wages,  along  with  a  house,  garden,  potato-field,  and  other  pri?i- 
leges,  it  was  considered  that  the  occupation  of  the  house(^)  was  the  oc- 
cupation of  the  master,  and  not  of  the  servant,  who  had  been  placed 
there  by  his  master,  for  the  mutual  convenience  of  both  parties :  and 
upon  the  same  principle,  a  person  engaged  as  waiter  at  an  inn,  who 
was  allowed  the  use  of  the  tap  and  the  cellar,  as  ancillary  to  his 

(v)  Rex  V.  Collett,  1  Rubs,  k  Ry.  498,  (y)  The  Ring  v.  Inhabitanti  of  Rel- 

by  Holroyd,  J.  stem,  5  M.  &  Selw.  136;  The  King  v. 

(to)  Rex  9.  Jobling,  >  RuBs.  &  Ryan,  Inhabitants  of  Seacroft,  2  M.  &  Selw. 

525.  472 ;  The  King  9.  Inhafaitantt  of  Iken. 

(x)  The  Rinff  v.  Inhabitants  of  Ches-  3  Ad.  &  EU.  147 ;  4  N.  &  BL  17 ;  The 

hunt,  I  B.  &  Aid.  473 ;  Bertie  v.  Beau-  King  v.  Inhabitants  of  Sooth  Nevtom^ 

mont,  16  East,  33;  The  King  o.  Stock,  M.  &  Ry.  71^. 
2  Taunt  339. 
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senrioe^  was  deci4ed(2)  to  be  in  the  occupation  of  the  premises  in  the 
character  of  a  servant,  and  not  of  a  tenant.  In  like  nianner(a),  a  ser- 
?aot  occupying  a  lodge  or  dwelling-house,  and  having  less  wages  on 
account  of  the  accommodation,  may  be  turned  out  whenever  his  master 
thinks  fit,  as  no  tenancy  is  created. 

The  test  of  occupation,  being  in  the  character(&)  of  a  servant,  is, 
that  the  occupation  shall  be  necessarily  connected  with  the  service. 
Where  one  J.  S.  gave  his  brother  four  acres  of  land,  to  hold  as  long  as 
J.  S.  pleased,  and  to  be  taken  back(c)  when  J.  S.  pleased,  paying 
nothing  for  it,  the  brother  was  considered  to  be  tenant  at  will,  and  that 
be  oonld  not  be  turned  out  without  a  previous  demand. 

A  person  having  agreed  to  become  tenant  of  a  ferry,  at  a  yearly 
rent  of  fourteen  pounds,  and  finding,  after  some  time,  he  could  not 
make  the  rent,  an  agreement  was  entered  into  that  he  should  act(d)  as 
serrant,  instead  of  being  tenant  to  the  owner,  and  accordingly  the  late 
tenant  was  paid  wages  for  his  services  as  boatman,  and  accoimted  with 
the  owner  fior  the  profits  of  the  ferry,  and  it  was  decided  that  the  new 
contract  operated  as  a  surrender,  by  act  of  law,  of  the  tenant's  interest 
in  the  ferry. 

The  payment  of  rent  and  taxes(e),  by  a  master,  of  a  house  which 
is  occupied  by  his  servant,  will  not  render  the  occupation  auxiliary  to 
the  service,  where  the  house  was  taken  by  the  occupier  from  a  third 
penon  in  the  character  of  tenant.  A  pauper  rented  a  cottage  of  a 
person  keeping  a  mill  near  it,  at  which  six  of  the  pauper's  children 
were  engaged  to  work  for  three  years,  and  it  was  agreed  that  two 
shiUings  a  week(/)  were  to  be  paid  for  the  use  of  the  cottage,  and  to  be 
deducted  firom  the  wages  of  the  children :  the  pauper  was  not  servant 
to  the  owner  of  the  mill,  and  his  agreement  was  ruled  to  constitute  a 
tenancy,  by  which  he  gained  a  settiement,  though  his  occupation  was 
ancillary  to  the  service  of  his  children. 

A  person  hired  to  manage  hot-houses  and  other  concerns,  as  head- 
gsiidener,  at  £100  yearly  wages,  was  allowed  to  reside  in  the  gate* 

(2)  The  Rinff  v.  Inhabitants  of  Sea-  Inhabitants  of  South  Newton,  5  Mann, 

croft,  2  M.  &  Selw.  472;  The  King  9.  &  Ry.  715. 

Inhabitants  of  Iken,  2  Ad.  &  £11.  153 ;  (c)  The  Ring  v.  Inhabitants  of  Fil- 

4  Ner.  &  M.  17.  longloy,  1  T.  R.  458. 

(a)  Bertie  v,  Beaumont,  16  East,  33;  (d)  Peter  v.  Kendall,  6  B.  &  Cress. 

The  King  v.  Field,  5  T.  R.  587 ;  Hunt  703-710. 

c  Colaon,  3  Moo.  &  Sc.  790 ;  Lessee  (e)  The  Queen  v.  Lynn,  3  Nev.  &  P. 

Moore  9.  Doherty,  5  Irish  Law  Rep.  411 ;  8  Ad.  &  £11.  379,  S.  G. 

«9.  (/)  The  Queen  v.  Inhabitants  of  Bi- 

(6)  The  Kinff  v.  Inhabitants  of  Kel-  shopton,  I  P.  &  Dav.  598 ;  9  Ad.  &  EU. 

stern,  5  M.  &  Selw.  136;  The  King  v.  824,  S.  C. 

p2 
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house  of  his  master^s  demesne,  which  was  distant  about  two  hundred 
yards  from  his  master's  residence:  after  four  years'  service,  the 
master(g)  gare  a  month's  notice  to  quit,  and  it  was  decided,  that  the 
gardener  was  a  domestic  servant,  and  was  within  the  custom(A)  of  de- 
termining the  yearly  hiring  of  such  servants,  by  a  month's  wammg  or 
a  month's  wages. 

\yhere  the  owner  of  a  ham  entered  into  a  written  agreement  with 
one  Deny,  that  he  should  manage  the  stock  and  crop  on  the  land,  an 
the  team  of  horses,  and  do  every(t)  necessary  work  on  the  fietrm,  and 
that  Derry's  wife  should  manage  the  dairy ;  the  owner  of  the  fiirm  al- 
lowing Deny  twelve  shillings  per  week,  and  allowing  him  and  his  fii- 
mily  to  reside  in,  and  have  the  use  of  the  dwelling-house  and  fumitoie 
therein,  free  of  rent,  either  party  to  put  an  end  to  the  agreement  on 
giving  three  months'  notice,  or  paying  or  receiving  three  months' 
wages ;  it  was  ruled  that  this  instrument  was  not  a  lease,  and  was  only 
a  mode  of  remunerating  the  occupier  as  bailiff.  The  words  '*  allowing 
him  and  his  fieunily  to  reside,  and  have  the  use  of  the  dwelling-house" 
might  import  a  lease,  but  that,  taking  the  whole  instrument  together, 
they  could  only  be  considered  as  a  reward  for  services,  and  if  the  ser- 
vice was  put  an  end  to,  notice  to  quit  was  not  necessary. 

A  landed  proprietor  having  employed  a  schoolmaster,  put  him  into 
possession  of  a  school-house,  and  paid  him  a  yearly  stipend  for  his  ser- 
vices, it  was  ruled  that  the  occupation  of  the  premises  by  the  school- 
master for  upwards(y)  of  twenty  years,  did  not  defeat  the  right  of  the 
land-owner  to  recover  possession,  as  the  occupier  could  only  be  con- 
sidered in  the  character  of  a  servant  exercising  a  duty,  and  doing  work 
for  payment,  and  not  as  a  tenant  at  wiU(A),  within  the  meaning  of  the 
Statute  of  Limitations. 

16.  Tenancies  from  year  to  year,  by  express  contract,  were  not  un- 
usual during  the  reign  of  Henry  VIIL,  but  did  not  acquire  thdr  pre- 
sent importance  until  the  reign  of  George  III.,  when  the  system  was 
remodelled,  and  yearly  holdings  were  substituted,  by  leg^  construc- 
tion, for  tenancies  at  will.  A  yearly  tenancy  may  be  created  by  express 
demise  for  one  year,  and  so  from  year  to  year,  so  long  as  both  parties 
please,  at  a  yearly  rent,  which  will  be  binding(Q  for  two  years  certain, 

(g)  Nowba  V.  Ablett,  6  Tyrw.  709,  (J)  Leasee  Moore  9.  Doherty,  5  Irish 

and  the  note;  2  Cro.  M.  &  Rose,  54,  Law  Rep.  449;   and  see  Hxmtadem. 

S.  C.  Ellis  V.  Crawford,  5  Irish  Law  Rep. 

(A)  See  the  Irish  Statute,  2  Geo.  L  402 ;  Longf.  &  T.  664. 

c.  17»  s.  3,  which  requires  one  month's  (il)  3  &  4  Will.  IV.  c  27,  s.  7>  Ei^. 

notice  from  the  servant.  and  Irish. 

(t)  Doei28m.Hagheso.Derr7,9Carr.  (0  Agard  v.  King,  Cro.  EI.  776; 

ic  P.  494,  bj  Parke,  Baron.  Bellasjse  v.  Bnrbridge,  1  Lntw.  213 ;  1 
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and  may  be  put  an  end  to  by  either  party  at  the  end  of  the  second,  or 
of  any  sabsequent  year  of  the  holding,  by  giving  six  months'  previous 
notice* 

If  a  party  enter  into  possession  under  an  equitable  article,  executory 
agreement,  or  accepted  proposal  for  a  lease,  at  a  yearly  rent,  a  yearly 
holding  will,  after  receipt(m)  of  rent,  be  implied ;  and  if  a  regular  pe- 
riod be  limited  by  such  executory  contract  for  the  continuance  of  the 
fdtore  lease,  the  implication  will  cease(n)  on  the  expiration  of  the 
tenn,  and  the  premises  may  then  be  recovered  without  notice  or 
demand;  and  at  the  end  of  any  year  during  the  holding,  either  before 
or  after  such  stipulated  time,  the  tenancy  may  be  determined  by  six 
months'  previous  notice  of  quitting.  The  mere  reservation  of  a  yearly 
rent,  by  an  agreement  for  a  future  lease,  though  the  party  be  let  into 
possession,  will  not(o),  before  payment  of  rent,  create  a  yearly  holding, 
unless  the  premises  be  enjoyed  for  a  year(p)  or  more,  under  the 
contract. 

A  party  entering  into  possession  under  a  parol  agreement  for  a 
term  exceeding  three  years,  which  is  invalid  by  the  Statute  of  Frauds, 
will,  after  receipt  by  the  lessor  of  any  portion  of  the  yearly  Tent(q)y  hold 
from  year  to  year,  and  the  tenancy  is  determinable  at  the  end  of  any 
year,  by  giving  six  months'  previous  notice. 

So,  if  a  person  enter  into  possession  under  a  general  letting,  at  a 
yearly  rent,  without  any  limit  as  to  time,  after  payment  of  the  rent,  or 
if  any  portion  of  a  yearly  rent  be  received  from  a  person  in  the  occupa- 
tion(r)  of  lands  or  houses(«),  by  the  proprietor,  a  constructive  tenancy 
from  year  to  year  is  implied  from  the  acts  of  the  parties,  which  can  only 
be  put  an  end  to  by  notice  to  quit. 


Ld.  Rayin.  170 ;  Denn  dem.  Jacklin  v. 
Ctftright,  4  East,  31 ;  Doe  dem.  Chad- 
born  9.  Green,  1  P.  &  Day.  454 ;  9  Ad. 
k  EU.  658. 

(m)  Tempest  o.  Rawling,  13  East,  18; 
Mann  v.  Lovejoj,  Ry.  &  Moo.  355 ;  Doe 
doR.  Westmoreland  o.  Smith,  1  Mann,  k 
Ry.  137 1  Regnart  r.  Porter,  7  Bing. 
4&I;  Braythwayte  v.  Hitchcock,  10  Mees. 
&  W.  494. 

(a)  Doe  dem.  Tilt  o.  Stratton,  4  Bing. 
446;  1  Moo.  &  P.  183;  3  Carr.  &  P. 
164,  S.  C. ;  Doe  dem.  Bromfield  v. 
Smith,  6  East,  530 ;  2  Smith,  570. 

(o)  Hamerton  v.  Stead,  3  B.  &  Cr. 
483 ;  5  Dowl.  Be  Ry.  206,  S.  G. ;  Rich- 
vdson  V.  Gifford,  1  Ad.  &  Ell.  52  ;  3 
Nev.  &  M.  325 ;  Bicknell  v.  Hood,  5 
Mees.  &  W.  108,  by  Parke,  Baron; 
I><n<]ge  V.  Bowers,  2  Mees.  &  W.  365. 


(p)  Doe  dem.  Rogers  v.  Pnllen,  4 
Bing.  N.  C.  752,  by  Tindal,  C.  J.  ; 
Doidge  V.  Bowers,  2  Mees.  k  W.  367» 
by  Parke,  Baron ;  Knight  v.  Benett,  3 
Bing.  361;  HoUingsworth  o.  Stennett, 
2  Espin,  N.  P.  C.  717;  but  see  Brayth- 
wayte V.  Hitchcock,  10  Mees.  &  W. 
494. 

(q)  Doe  dem.  Rogers  v.  Pullen,  2 
Bing.  N.  C.  749-752;  3  Scott,  245; 
Glayton  v.  Blakey,  8  T.  K.  3 ;  Cham^ 
hers'  Landl.  &  T.  285 ;  4  Jarman's  Conv. 
457 ;  Knight  v.  Benett,  3  Bing.  361 ;  11 
Moo.  222. 

(r)  Roe  dem.  Jordan  v.  Ward,  1  H. 
Bla.  93;  Doe  dem.  Martin  v.  Watts,  7 
T.  R.  83  ;  Bishop  v.  Howard,  2  B.  & 
Cr.  100;  3  D.  &  ky.  293,  S.  C. 

(«)  Roe  dem.  Brown  v.  Wilkinson, 
Butler's  note,  228,  to  Co.  Litt.  270,  B. 


214 


YEARLY  TENANCY. 


Payment  of  rent  is  only  dne  of  many  things  which  afford  evidence 
of  a  yearly  tenancy.  Wher^  the  owner  of  a  house  delivered  the 
keys  to  a  person,  saying,  "  Now,  you  are  under  rent  from  this  time," 
and  afterwards  in  conversation  the  rent  was  ascertained,  it  was  decided(/), 
although  no  rent  had  been  paid,  that  the  party  deriving  under  the  agree- 
ment could  not  be  evicted  from  the  possession  without  notice  to  quit.  So, 
if  a  party  enter,  and  promise(tt)  to  pay  a  rent  certain,  or  if  he  settle  it 
in  account(t?),  an  agreement  may  be  presumed,  under  which  the  landlord 
will  have  a  right  to  distrain ;  but  a  demand  of  rent(tt^)  not  followed  by 
payment,  will  not  raise  any  implication  of  a  yearly  holding. 

16.  If  a  tenant  from  year  to  year  continue  to  occupy  for  several 
years,  the  occupation  of  every  year  after  the  first  year  of  the  holding, 
is  a  springing(:r)  interest,  arising  upon  the  original  contract,  and 
parcel  of  it,  and  the  holding  is  considered  a  lease  for  so  many(y) 
years  as  the  party  shall  occupy,  unless  in  the  meantime  it  shall  be  de- 
feated by  notice  on  the  one  side  or  on  the  other :  so  that  if  the  lessee 
occupy  for  ten  years  or  more,  such  period,  by  computation  from  the 
time  past,  makes  an  entire  lease  for  so  many  years,  and  either  the  land- 
lord or  the  tenant  may  declare(2:)  on  the  demise,  as  having  been  made 
for  such  a  number  of  years. 

17.  Parol  demises  for  a  period  not  exceeding  three  years  at  a  rent 
not  less  than  two-thirds(a)  of  the  improved  value  are  valid,  but  do  not 
confer  any  right  to  reoover(6)  damages  from  the  lessee  for  refusing  to 
enter  into  possession,  nor  will  the  lessor  be  answerable  in  damages  for 
refusing  to  give  possession,  as  either  party  may  disaffirm  the  con- 
tract before  it  has  been  executed  in  possession.  An  agreement  which 
cannot  be  enforced  on  either  side  is,  as  a  contract,  void(e)  altogether, 
though  it  may  have,  as  an  agreement  in  fact,  some  operation  in  com- 
municating a  license,  which  might  excuse  what  would  otherwise  be  a 
trespass. 


(0  Lessee  Smith  v.  Byrne,  Batty,  464 ; 
Doe  dem.  Ecclesiastical  Commissioners 
r.  Murphy,  Irish  Circ.  Rep.  119. 

(u)  Kegnart  v.  Porter,  7  Bing.  451, 
by  Tindal,  C.  J. 

(r)  Cox  V.  Bent,  5  Bing<  185 ;  2  Moo. 
&  P.  281,  S.  C. 

(w)  Doe  dem,  Nash  v.  Birch,  1  Mees. 
&  W.  407. 

(x)  Legg  V.  Hackett,  4  Bac.  Abr. 
Leases,  L.  3 ;  Legg  v.  Strudwick,  Ca. 
temp.  Holt,  417;  2  Salk.  414,  S.  C; 
Potkins'  case,  Year  Book,  14  Hen.  VIIL 
14  B.,  by  Brudnell,  C.  J. 

(y)  The  King  v,  Herstmonceaux,  7 


B.  &  Cr.  551 ;  1  M.  &  Ry.  426. 
.  (z)  Birch  v.  Wright,  1  T.  R.  878- 
380 ;  Cardwell  v.  Lucas,  2  Mees.  &  W. 
122;    Mackey  v.  Mackreth,   4  Doug. 
213—219. 

(o)  7  Will.  in.  c  12,8.  1,  Irish;  29 
Car.  II.  c.  3,  Eng. 

ib)  Edge  V.  StraifTord,  1  Cro.  &  J. 
391 ;  1  Tyrw.  293,  S.  C. ;  Nation  f. 
Tozer,  4  Tyrw.  561 ;  1  Cro.  M.  &  Rose. 
175;  Inman  o.  Stamp,  1  Stark.  N.P.C, 
12. 

(c)  Carrington  v.  Roots,  2  Mees.  & 
W.  257,  by  Parke,  B. 
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18.  A  parol  demise,  if  warranted  by  the  Statute  of  Frauds^  may  be 
as  special  in  its  provisions  as  a  lease  in  writing.  A  tenant  having  en- 
tered into  possession  of  a  &rm  under  a  demise  for  a  year,  subject  to 
certain  stipulations  contained  in  a  printed  paper,  not  signed  by  eith^ 
party,  it  was  ruled(c/)  that  the  printed  paper  might  be  adverted  to  for 
the  purpose  of  shewing  the  terms  of  the  holding,  though  not  to  estab- 
lish any  agreement  to  become  tenant* 

19.  If  a  tenant  for  life,  with  leasing  power  for  twenty-one  years, 
demise  for  ninety-nine  years  determinable  on  lives,  or  make  any  other 
lease  not  warranted  by  the  power,  the  person  next  in  remainder  on  the 
decease  of  the  tenant  for  life  may  evict  the  le8see(6)  without  notice  or 
demand,  but  if  the  remainder-man  accept  rent  accruing  due  after  the 
decease(/')  of  the  tenant  for  life,  he  thereby  admits  that  the  party  in 
possession  is  his  tenant,  and  he  cannot  maintain  an  ejectment  without 
nodce  to  quit :  acceptance  of  rent  by  the  person  in  remainder  on 
the  same  gale  days  as  those  specified  in  the  invalid  lease,  affords(^) 
decisive  evidence  of  the  tenant's  holding  from  the  same  period  of  the 
year  as  under  the  lease,  and  not  from  the  death  of  the  tenant  for  life. 

20.  If  a  person  continue  in  possession  after  the  expiration  of  his 
lease,  and  the  landlord  receive  rent  from  him,  which  became  due  after 
its  determination,  though  merely  for  a  single  quarter,  a  yearly  te- 
Dancy(A),  upon  the  conditions  of  the  lease,  will  be  implied,  which  can- 
not be  dissolved  without  notice  to  quit. 

If  a  landlord,  after  the  expiration  of  a  lease  or  other  determination 
of  a  lessee's  holding,  acquiesce  in  the  occupation  of  the  former  tenant, 
for  the  whole  or  the  greater  portion  of  a  year,  a  tacit  renovation  of  the 
contract  will  be  presumed.  The  rector  of  a  parish  having  suffered 
persons  who  held  the  glebeflands  of  the  parish  as  yearly  tenants  prior 
to  his  incumbency,  to  continue(t)  in  undisturbed  possession  for  eight 
months  after  his  institution,  though  he  did  not  receive  imy  rent  during 
that  time^  yet  the  Court,  after  such  lapse  of  time,  presumed  the  rec- 
tor's assent  to  the  continuance  of  the  tenancy,  and  held  that  the  tenants 


(d)  Ld.  Bolton  v.  Tomlin,  1  Nev.  & 
P.  247;  5  Ad.  &  Ell.  856;  and  see 
Tr«wbitt  V.  Lambert,  10  Ad.  &  £11. 
479 ;  3  P.  &  Dav.  676,  S.  C. 

(e)  Doe  denu  Biggs  v.  White,  2  Dowl. 
&  Ry.  717. 

(/)  Doe  dem.  Martin  v.  Watts,  7  T. 
R.  83 ;  Doe  dem.  Tucker  v»  Morse,  1 
Ad.  &  £11.  365 ;  Doe  dem.  Kirby  v. 
Carter,  Ry.  &  Moody,  237 ;  Bell  dem. 
Smyth  o.  Nangle,  2  Jebb  &  Symes,  259. 

(^)  Roe  cUm,  Jordan  v.  Ward,  1  H. 


Bla.  97 ;  Berrey  v.  Lindley,  3  Mann.  & 
Gr.  498;  4  Scott's  N.  R.  61,  S.  C. 

(A)  Bishop  0.  Howard,  2  B.  &  Cress. 
100;  3  D.  &  Ry.  223;  but  see  Freeman 
v.Jury,  1  Moo.  &  M.  19;  Woodcock  v. 
Nuth,  8  Bing.  171;  1  Moo.  &  Sc.  317. 

(t)  Doe  dem.  Gates  v,  Somerville,  6 
B.  &  Cress.  126;  9  D.  &  Ry.  100;  but 
see  Lessee  Bagwell  v.  Boland,  2  Irish 
Law  Rep.  293;  2  Jebb  &  S.  289,  S.  C. ; 
Braythwayte  v.  Hitchcock,  10  Mees.  & 
W.  494» 
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could  not  be  dispossessed  without  notice  to  quit.  So  a  landlord  having 
permitted  a  tenant  to  remain  in  possession  for  a  year  after  his  lease  had 
expired,  without  taking  any  steps(j)  for  recovery  of  the  premises,  it 
was  held  that  a  yearly  tenancy  had  been  created. 

In  an  ejectment  for  the  lands  of  Bamasallagh,  in  the  Queen's 
County,  it  appeared  that  the  premises  were  holden  under  the  Duke  of 
Buckingham  by  virtue  of  a  lease  for  lives  renewable  for  ever,  and  that 
the  surviving  cestuique  vie  in  the  last  renewal  was  George  the  Fourth, 
who  died  on  the  23rd  of  June,  1830  :  the  rent  was  paid  up  to  the 
gale-day  next  preceding  his  decease ;  but  though  rent(A)  subsequently 
becoming  due  had  been  demanded,  none  had  ever  been  paid,  nor  had 
any  renewal  of  the  lease  been  required  on  the  part  of  the  defendant 
On  the  8th  of  June,  1839)  possession  was  demanded  on  behalf  of  the 
lessor  of  the  plaintiff,  and  shortly  afterwards  the  ejectment  was  served. 
The  Chief  Justice  Bushe  on  the  trial  left  the  question  to  the  jury, 
whether  the  landlord  had  done  any  act  amounting  to  a  recognition  of 
the  defendant  as  yearly  tenant,  and  a  verdict  being  found  for  the  defen- 
dant, upon  a  motion  for  a  new  trial,  the  Common  Pleas  ruled  that  the 
unmolested  possession  under  a  covenant  for  renewal  during  eight  yean 
after  the  death  of  the  suvYiving  cestuique  vie^  afforded  sufficient  ground 
for  the  jury  to  presume  a  recognition  of  a  yearly  tenancy,  which  could 
only  be  dissolved  by  notice  to  quit,  although  the  tenant  refused  to  pay 
any  rent  during  that  time,  and  never  had  applied  for  a  renewal  of  his 
lease. 

21.  Under  a  demise  from  year  to  year(Q  made  by  tenant  for  life, 
and  not  warranted  by  his  leasing  power,  the  lessee  will  not  be  entitled 
to  the  aid  of  a  Court  of  Equity  to  sustain  his  interest  against  the  re- 
mainder-man, and  the  tenure  therefore  determining  with  the  life  of  the 
lessor,  the  tenant  may  be  evicted  by  the  person  next  in  remainder 
without  notice  or  demand,  and  the  rent  will  be  apportionable.  A  simi- 
lar principle  applies  to  a  yearly  holding  arising  by  implication  in  conse- 
quence of  the  receipt  of  rent  by  tenant  for  life  with  leasing  power,  or 
by  tenant(m)  in  tail,  as  such  a  holding  determines  on  the  death  of  the 


(j)  Doe  dem.  Thomas  v.  Field,  2 
Dowl.  Pr.  Ca.  542;  and  see  Doe  dem, 
Johnson  v.  Russell,  4  Irish  Law  Rep. 
170. 

(A)  Whyte  dem.  Duke  of  Buckingham 
V.  Garden,  C.  6.  Trin.  1840 ;  1  Smvihe, 
462 ;  hut  see  Lessee  Bagwell  v.  Boland, 
2  Irish  Law  Rep.  293;  2  Jehh  &Syme8, 
289,  S.  C. ;  Doe  dem.  Rogers  v.  Pullen, 
2  Bing.  N.  C.  749 ;  3  Scott,  271 ;  Doe 


dem,  Ecdes.  Commissioners  v,  Mnrpby, 
Irish  Circ.  Rep.  119. 

(0  Clarkson  v.  Ld.  Soarhorougb,  1 
Swa.  354,  note;  Smythe,  ex  parte,  1  Sws. 
337,  and  the  note ;  Sjmons  o.  SymonSf  6 
Madd.  207. 

(m)  Paget  v.  Gee,  1  AmbL  196;  S 
Ambl.  807,  S.  C. ;  3  Swa.  694,  S.  C. ; 
Lessee  Denis  v.  Leonard,  K.  B.  Hil. 
1837. 
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ieuor,  tenant  for  life,  or  in  tail,  without  notice  or  demand,  though 
doring  the  life  of  such  lessor,  the  tenancy  could  not  have  been  defeated 
without  notice  to  quit.  Lord  Kenyon  was  of  opinion  that  a  Court  of 
Equity  would  enforce  a  letting  from  year  to  year  made  by  tenant  for 
life  with  leasing  power  against  the  remainder-man,  as  being  abar- 
gain(ii)  for  valuable  consideration  by  a  party  who  was  enabled  to  ren- 
der it  effectual  by  a  due  execution  of  his  power,  but  the  contrary 
doctrine  has  been  satisfactorily  established. 

22.  If  a  person  enter  into  or  continue  in  possession  of  land  without 
any  contract,  and  the  landlord  receives  rent  from  the  occupier,  or  does 
any  other  act  recognizing(o)  the  party  as  his  tenant,  a  holding  from 
year  to  year  during  the  continuance  of  the  landlord's  estate  will  be 
presumed,  determinable  by  the  usual  half-year's  notice  to  quit. 

Whenever  a  yearly  tenancy  is  implied  by  construction  of  law,  it 
may  be  put  an  end  to  at  the  option  of  either  party,  by  a  regular  notice 
to  quit,  as  it  would  be  inconsistent  with  the  quality  of  such  an  estate, 
that  the  right  of  putting  an  end  to  the  holding  should  not  be  reciprocal. 
By  an  agreement  in  writing  to  let  certain  premises,  at  a  yearly  rent  of 
£40,  it  was  stipulated( p)  that  the  lessor  should  not  raise  the  rent,  nor 
torn  out  the  tenant,  so  long  as  the  rent  was  duly  paid  quarterly :  after 
a  possession  for  several  years,  an  ejectment  was  brought  by  the  lessor, 
and  it  was  contended,  that  so  long  as  the  tenant  complied  with  the  con- 
dition, he  could  not  be  evicted,  but  it  was  held  to  be  utterly  repugnant 
to  the  nature  of  a  yearly  tenancy,  that  the  option  of  putting  an  end  to 
the  holding  should  rest  solely  with  the  tenant. 

23.  If  a  party  enter  into  possession  under  a  parol  demise,  for  a  term 
not  warranted  by  the  Statute  of  Frauds,  as  to  its  duration,  the  condi- 
tion8(9)  of  ^®  holding  will  be  regulated  by  the  contract  in  all  other 
respects,  so  fiur  as  they  are  not  inconsistent  with  the  provisions  of  the 
Statute :  and  if  a  party  be  let  into  possession,  at  an  ascertained  rent, 
under  an  accepted  proposal  or  executory(r)  agreement  for  a  lease,  a 
yearly  tenancy  will,  after  payment  of  rent,  be  created  on  the  terms  of 
the  contract. 

By  a  parol  demise  for  seven  years,  it  was  agreed  that  the  tenant 
should  enter  at  Lady-day,  and  quit  at  Candlemas ;  and  though  the  de- 

(»)  Smyth,  ex  parte,  1  Swa.  337-351.  (g)  Doe  dem.  Rigge  v.  Bell,  5  T.  R. 

(o)  Doe  dem.  Tucker  v,  Morse,  1  B.  471 ;  Sauvage  o.  Dupuis,  3  Taunt.  410. 

k  Adol.  365 ;  Lessee  Daniel  v.  Tiemey,  (r)  Mann  o.  Lovejoy,  Ry.  &  jMoo. 

1  JoDes,  258.  355 ;    Tomlinson  v.  Day,  2  Brod.  &  B. 

(p)  Doe  dem,  Warner  v.  Browne,  8  680 ;  5  Moore,  556. 
East,  165. 
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mise  was  void  by  the  Statute  as  to  its  duration^  the  Coart(«)  ruled  that 
the  tenant  held  under  the  terms  of  the  contract  in  other  respects,  and 
if  the  lessor  chose  to  determine  the  holding  before  the  ezpiration  of 
seven  years,  he  could  only  put  an  end  to  it  at  Candlemas.  So  a  per- 
son having  become  tenant  of  premises,  under  a  contract  in  writing  for 
three  years  and  a  quarter,  whereby  he  stipulated  to  keep  them  in  repur 
during  his  occupation  ;  the  agreement  was  not  duly  stamped  nor  signed 
by  the  landlord,  and  it  was  decided(^),  that  the  tenant  was  bound  by 
his  engagement  to  repair,  although  the  contract  was  invalid  as  to  the 
duration  of  the  term« 

In  like  manner  a  tenant  who  altered  under  a  lease,  granted  invio- 
lation  of  a  leasing  power,  and  for  several  years  paid  the  reserved  rent, 
though  the  lease  was  void,  he  was(tf )  considered  as  holding  according 
to  the  terms  contained  in  the  instrument,  and  was  held  bound  to  keep 
the  premises  in  repair,  during  the  continuance  of  his  tenancy,  pursuant 
to  the  covenant  in  the  lease  for  that  purpose.  So  a  party  having  agreed 
by  parol  to  take  a  house  from  year  to  year,  commencing  at  Midsum- 
mer, at  a  yearly  rent  for  three  years  and  three  quarters,  being  the  re- 
sidue unexpired  of  the  lessor's  term  in  the  premises :  the  new  tenant 
quitted  at  Michaelmas,  after  occupying  the  house  for  three  years  and 
a  quarter,  and  it  was  ruled(t;)  that  he  might  have  put  an  end  to  the 
holding  at  Midsummer,  by  giving  six  months'  previous  notice ;  but 
having  continued  for  three  months  longer  than  the  period  of  three 
years,  it  was  to  be  inferred  that  he  contracted  to  hold  for  the  residue 
of  the  term,  on  the  same  conditions  under  which  he  held  from  year  to 
year. 

A  tenant  being  let  into  possession  under  an  executory  agreement 
for  a  lease,  containing  covenants  which  were  to  be  inserted  in  the 
future  lease,  with  a  right  of  re-entry  upon  breach  of  any  of  them,  it 
was  ruled(f£7),  that  the  landlord  was  entitled  to  maintain  an  ejectment 
for  a  forfeiture,  upon  proof  that  the  tenant  had  broken  any  of  the  in- 
tended covenants. 

24.  If  a  holding,  by  tacit  consent  of  landlord  and  tenant,  continue 

(«)  Doe  dem.  Rigge  v.  Bell,  5  T.  R.         (io)  Doe  dem.  Olderthaw  v.  Breadi,  6 

471.  Esp.  N.  P.  C.  106  ;  Doe  dem,  Llojd  e. 

(0  Richardson  v.  Gifford,   1  Ad.  &  Powell, 5  B.  &  Cr.  SOS;  8  D.  &  Rj.dS; 

£11.  52 ;   3  Nev.  &  M.  325 ;  Beale  v.  Doe  dem.  Bromfield  v.  Smith,  6  East, 

Sanders,  3  Bing.  N.  C.  850 ;  5  Scott,  530  j   Doe  dem.  Peacock  v.  KatBn,  6 

58.  Eapin.  N.  P.  C.  4 ;   4  Jarman's  Conr. 

(li)  Beale  v.  Sanders,  3  Bing.  N.  C.  460;  Doe  dem.  Thompson  v.Amej,^^* 

850  ;  5  Scott,  58.  &  Day.  177;  12  Ad.  &  £11.  476,  S.  C. 

(d)  Sauvage  v.  Dupuis,  3  Taunt.  410. 
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beyond  the  time  for  which  the  parties  originally  contracted,  all  the 
rights  and  incidents(a;)  belonging  to  the  original  contract  mil,  in  the 
abseDce  of  any  new  agreement,  be  continued  so  far  as  such  terms  are 
applicable  to  a  yearly  tenancy ;  and  if  a  tenant  hold  over  after  the  ex- 
piration of  a  lease  under  the  same  lessor,  by  whom  the  lease  was 
granted,  the  renewed  tenancy,  unless  varied  by  the  contract  of  the  par- 
ties, will  continue  on  the  same  terms,  and  will  be  subject  to  the  con- 
ditions and  covenants  of  the  expired  lease(y)  applicable  to  a  yearly 
holding. 

A  lessee  having  covenanted  to  keep  the  demised  premises  in  repair, 
and  to  uisure  them  against  fire  in  a  sum  of  £600,  a  parol  agreement 
was  entered  into  after  the  expiration  of  the  lease,  by  which  it  was  sti- 
pulated that  the  tenant  should  pay  an  increased  rent :  the  premises 
being  accidentally  burned  down,  after  the  lease  expired,  in  an  action  for 
not  repairing.  Lord  Ellenborough(2r)  held,  that  the  mere  advance  of 
rent  made  no  difference,  as  the  parties  must  be  supposed,  in  other  res- 
pects, to  have  had  reference  to  the  expired  lease,  and  the  tenant,  there- 
fore, was  bound  to  rebuild,  and  his  responsibility  was  not  limited  to  the 
sum  agreed  to  be  insured. 

A  lease,  which  was  holden  under  the  Court  of  Chancery  for  seven 
yeais  pending  the  cause^  expired  on  the  25th  of  March,  1835,  and  the 
tenant  having  continued  to  hold  the  premises  at  the  same  rent,  with- 
out any  new  agreement,  the  lands  were  sold  under  the  decree ;  and  on 
the  20th  of  October,  1839,  the  tenant  was  dispossessed  by  virtue  of 
an  bjuoction,  which  issued  to  put  the  purchaser  into  possession :  an 
application(a)  was  made  by  the  evicted  tenant  for  restitution,  on  the 
ground  that  a  yearly  tenancy  had  been  created  by  payment  of  a  year's 
rent  to  the  receiver,  which  became  due  after  the  lease  expired,  and  be- 
fore the  lands  were  sold ;  but  the  Master  of  the  Rolls  decided,  that  the 
lease  having  been  granted,  only  pending  the  cauae^  was  liable  to  be  put 
an  end  to  whenever  the  cause  was  determined,  and  that  the  subsequent 
tenancy  was  subject  to  the  same  conditions  as  the  prior  holding  under 
the  lease,  and  that  so  far  as  the  tenancy  under  the  Court  was  con- 


(x)  Beavan  v.  Delahay,  1  H.  Bla.  5 ; 
Doe  dem,  Castleton  v.  Samuel,  5  Espin. 
N.  P.  C.  173 ;  Doe  dem.  Collins  w.  Wei- 
ler,  7  T.  R.  478;  Boraston  v.  Green,  16 
East,  71-78 ;  Torriano  v.  Young,  6  Carr. 
&  P.  8 ;  Buckworth  v.  Simpson,  5  Tyrw. 
M4;  I  Cro.  M.  &  Rose.  834;  Ld.  Bol- 
ton V,  Tomlin,  1  Nev.  &  P.  247  ;  5  Ad. 
&  EU.  856. 

(y)  Digbj  t;.  Atkinson,  4  Campb.  N. 
*•  C.  275. 


(z)  Digbj  9.  Atkinson,  4  Campb.  N. 
P.  C.  275 ;  see  precedent  of  a  declara- 
tion on  this  subject,  2  Chitty's  Plead. 
307,  B.  5th  edition. 

(a)  Johnson  v,  Reardon,  2  Irish  £q. 
Rep.  123,  by  Sir  M.O'Loghlen;  O'Con- 
nell  o.  O'Callaghaoy  Longf.  &  Towns. 
157  ;  3  Irish  Eq.  Rep.  199  ;  Creed  v. 
Creed,  3  Ir.  Eq.  Rep.  207 ;  Garstin  v. 
Nangle,  Hayes  &  J.  542. 
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cernedi  the  cause  was  determined  by  the  conveyance  to  the  purchaser, 
and  that  the  tenant  was  not  entitled  to  notice  to  quit. 

Lord  Eldon,  in  reference  to  this  doctrine,  ob8erved(&),  that  io  the 
case  of  a  lease  determined  by  effluxion  of  time,  the  payment  of  rent  at 
the  same  period  is  evidence  of  holding,  not  only  on  the  same  terms, 
but  further  subject  to  the  same  covenants  and  agreements,  even  if  there 
was  a  course  of  husbandry  provided  by  the  lease  running  through  one 
or  two  years. 

A  tenant  holding  land  under  a  Court  of  Equity,  pending  a  cause, 
is  considered,  upon  the  termination  of  the  suit,  as  a(c)  tenant  at  witty 
and  an  injunction  will  not  be  issued  to  deprive  him  of  possession  with- 
out notice  for  that  purpose,  nor  until  it  is  ascertained  whether  he  had 
sown  any  crop  which  would  entitle  him  to  emblements ;  and  such 
tenant,  whose  holding  is  prematurely  determined,  has  a  right  to  the  be- 
nefit of  his  entire  crop,  and  if  he  be  dispossessed  in  the  interval  between 
two(d)  rent  days,  he  is  bound  to  pay  a  proportionable  rent  for  the  time 
during  which  he  occupied  the  premises,  from  the  gale  day  next  pre- 
ceding his  dispossession,  to  be  ascertained  from  the  benefit  which  he 
enjoyed  during  such  broken  period,  and  at  the  rate  of  the  reserved 

rent. 

Upon  the  expiration  of  a  holding  for  a  stipulated  period,  in  the 
absence  of  any  new  contract,  the  old  contract  continues ;  but  if  the 
facts  and(e)  circumstances  exclude  the  original  agreement  from  attach- 
ing upon  the  subsequent  holding,  the  terms  of  the  new  tenancy 
remain  open,  and  the  jury  are  to  assess  a  fair  compensation  for  the  sub- 
sequent enjoyment  of  the  premises. 

25.  If  there  be  any  change  of  interest,  after  the  expiration  of  a 
demise,  either  by  the  death  of  the  lessor,  or  of  the  lessee,  or  by  the 
transfer  of  their  estates  to  other  persons,  and  the  new  parties  observe 
the  same  terms  as  their  predecessors,  such  continuation  of  the  holding, 
notwithstanding  the  change  of  parties,  will  aflford  evidence  of  a  tenancy, 
subject(/)  to  the  condition  and  covenants  in  the  expired  lease,  con- 
fining the  remedy,  however,  to  that  party  with  whom,  and  dnring 
whose  enjoyment  of  the  premises,  any  covenant  or  agreement  was 
broken. 

(6)  Kimpton  v.  Eve,  2  Yes.  &  B.  349-  (e)  Elgar  v.  Watson,  1  Can*.  &  M. 

353.  494. 

(c)  O'Connell  c.  O'Callaghan,  Longf.  (/)  Huttoo  v.  Warren,  I  T»rw.  & 

&  Towns.  157  ;  3  Irish  Eq.  Rep.  199  ;  G.  646;  1  Mees.  &  W.466;  Backvortb 

Creed  v.  Creed,  3  Irbh  Eq.  Rep.  207-  v.  Simpson,  5  Tyrw.  344 ;  1  Cro.  M.  ^ 

{d)  Jameson  o.  Farrer,  3  Irish  Eq.  Rose.  834 ;  Doe  dem.  Tucker  9.  Mone, 

Rep.  513  ;  but  see  Creed  v.  Creed,  3  1  B.  &  AdoL  365;  Roe  dewL  Jordan  v. 

Irish  Eq.  Rep.  207.  Ward,  1  H.  Bla.  97. 
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On  the  demise  of  a  farm  for  one  year  certain,  and  then  from  year  to 
year,  so  long  as  the  parties  should  think  proper,  with  liberty  to  deter- 
mine the  holding  by  notice  to  quit;  and  by  the  agreement,  which  was 
in  writing,  the  lessee  undertook  to(ff)  keep  the  premises  in  repair. 
Upon  the  death  of  the  lessee,  his  executors  entered  and  occupied  the 
premises,  paying  rent  for  several  years ;  and  in  an  action  against  them 
for  not  keeping  the  premises  in  repair,  and  for  giving  them  up  in  bad 
condition,  it  was  decided  that  the  executors  were  personally  liable,  for 
by  continuing  the  occupation,  they  became  tenants  from  year  to  year 
to  the  landlord,  upon  the  terms  of  the  original  holding ;  and  it  was  laid 
down,  that  the  relation  of  landlord  and  tenant  was  to  be  implied  from 
the  situation  of  the  parties,  where  the  reversioner  abstains  from  giving 
notice  to  quit  to  the  tenant  in  possession  after  a  continuance  of  occu- 
padon. 

Where,  however,  a  tenant  holds  by  lease,  not  under  seal,  for  a  term 
of  years,  with  special  stipulations,  and  the  reversion  is  assigned(A) 
daring  the  continuance  of  the  lease,  the  benefit  of  the  special  contract 
is  not  transferred  to  the  assignee  by  force  of  the  Statute(t)  of  Rever* 
lions,  which  is  confined  to  leases  under  seal,  and  no  recognition  of  the 
stipulations  of  the  subsisting  demise  can  supply  evidence  of  a  new  con- 
tract, so  as  to  enable  the  new  landlord  to  maintain  an  action  of  as- 
sumpsit  for  their  breach ;  and  it  seems  that  such  an  action  can  only  be 
supported  in  the  name  of  the  original  lessor  or  his  representatives. 

By  lease  for  twenty-one  years,  the  lessees,  as  churchwardens  of  the 
parish,  covenanted  to  yield  up  the  premises  at  the  end  of  the  term,  in 
as  good  condition  as  they  were  at  its  commencement :  the  lease  ex- 
pired on  the  25th  of  December,  1828,  and  the  premises  being  then  out 
of  repair,  the  reversion(y)  subsequently  became  vested  in  a  purchaser. 
The  successive  churchwardens  continued  to  hold  at  the  same  rent, 
without  any  material  alteration  in  the  agreement  until  February,  1833, 
when  possession  was  given  up  to  the  purchaser  in  pursuance  of  notice 
of  quitting  by  the  churchwardens.  In  an  action  by  the  purchaser,  on  an 
implied  contract  for  not  keeping  the  premises  in  repair,  or  not  restoring 
them  in  their  original  condition,  it  was  decided  that  an  action  for 
breach  of  an  implied  contract,  arising  out  of  a  new  tenancy  from  year  to 
year,  would  not  lie  against  the  churchwardens,  who  were  defendants  in 

0)  Bnckworth  v.  Simpson,  5  Tyrw.  Hen.  VIII.  c.  34,  English,  and  see  post, 

3U;  1  Cro.  M.  &  Rose.  834,  S.  C.  «'  Title,"  Use,  and  Occupation,  No.  24. 

(A)  Brrdges  o.  Lewis,  2  Gale  &  Dav.  (j)  Johnson  v.  The  Churchwardens  of 

763.  St.  Peter,  Hereford,  4  Ad.  &  £11.  520 ; 

(0  10  Car.  I.  Seas.  2,  c.  4,  Irish,  32  6  Nev.  &  M.  106,  S.  C. 
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the  suit,  because  they  entered  into  possession  after  the  lease  had  ezpiied, 
and  after  the  covenant  had  been  broken,  and  could  not  be  understood 
as  accepting  a  demise,  subject  to  an  action  for  previous  dilapidations; 
and  it  was  also  ruled,  that  the  remedy  must  be  confined  to  that  party 
with  whom  the  covenant  was  broken,  and  as  the  original  lessor  might 
recover  for  breach  of  the  express  covenant  in  the  lease,  the  defendants 
could  not  be  made  liable  for  the  same  damage  by  breach  of  their  im- 
plied undertaking. 

A  renewal  of  the  tenancy  will  not  necessarily  be  inferred  from  the 
mere  continuance  of  a  party  in  possession,  after  the  expiration  of  a 
lease,  or  of  a  notice  to  quit  given  by  the  tenant,  but  will  depend  on  the 
circumstance8(A)  under  which  the  possession  is  continued,  as  whether 
possession  is  retained  under  some  supposed  right,  or  as  a  trespasser,  or 
for  the  purpose  of  removing  the  property  of  the  occupier  from  the  pre- 
mises, 

26.  The  relation  of  landlord  and  tenant  can  only  be  constituted  by 
contract  express  or  implied(/),  and  though  such  contract  is  to  be  in- 
ferred from  payment  of  rent,  yet  every  such  implication  is  liable  to  be 
rebutted,  as  the  mere  payment  of  rent,  unless  made  in  the  capacity  of 
tenant(m)  will  not  create  a  yearly  holding. 

In  an  action  by  one  Strahan,-  for  the  use  and  occupation  of  a  pic- 
ture gallery,  it  appeared  that  Tahourdin,  having  pictures  belonging 
to  Walsh  Porter  as  security  for  an  alleged  debt(ff),  deposited  them  in 
rooms  which  he  hired  from  Strahan,  at  a  yearly  rent  for  that  pur- 
pose. Upon  Walsh  Porter's  death,  administration  of  his  effects  was 
granted  to  Smith,  who  filed  his  bill  in  Chancery,  and  obtained  an 
injunction  restraining  Tahourdin  from  disposing  of  the  paintings. 
Pending  the  suit,  rent  was  paid  firom  time  to  time  for  the  use  of  the 
gallery  out  of  a  fund  in  Court,  on  the  petition  of  the  administrator, 
and  the  pictures  being  ultimately  given  up  by  order  of  the  Court  to 
the  administrator,  he  discharged  all  rent  then  due,  and  took  a  receipt 
from  Strahan  for  one  year's  rent  for  the  care  of  the  pictures.  Strahan, 
the  owner  of  the  gallery,  then  insisted  that  the  administrator  was  his 
yearly  tenant,  and  was  bound  to  give  a  regular  notice  of  quitting,  or 
to  pay  rent  up  to  the  end  of  the  current  year ;  but  it  was  decided  that 
the  relation  of  landlord  and  tenant  never  existed  between  the  adminis- 
trator and  the  owner  of  the  gallery,  the  object  of  the  administrator 

(k)  Jones  v.  Shears,  4  Ad.  &  £11. 832 ;  (m)  Strahan  v.  Smith,  4  Biiig.  91 ;  13 

6  Nev.  &  M.  428.  Moore,  289. 

(Q  Doe  dem.  Jackson  r.  Wilkinson,  (n)  Strahan  v.  Smith,  4  Bisig.  91 ;  12 

3  B.  &  Cress.  413 ;  5  Dowl.  &  Ry.  273,  Moore,  289. 
S.C. 
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being  solely  to  discharge  Tahourdin's  lien,  and  not  to  become  respon- 
sible for  the  rent* 

In  order  to  establish  a  yearly  holding  by  implication,  it  must  be 
shewn  that  rent  was  received  by  the  landlord  from  the  tenant,  or  was 
paid  by  the  tenant  to  some  other  person  with  the  landlord's  assent,  or 
there  most  be  some  evidence  of  assent  by  the  landlord  to  the  con- 
tinuance of  the  holding.  Lord  Leitrim  being  seised  in  fee,  demised  to 
one  O'Brien  for  lives,  who  underlet  to  Tiernan  for  a  term  which  ex- 
pired in  1823 :  Tiernan  had  underlet  to  several  persons,  who,  after 
the  expiration  of  his  lease,  for  several  years  applied  part  of  their  rents 
in  discharge  of  Lord  Leitrim's  head-rent,  and  paid  the  residue  to 
Tiernan ;  but  it  was  not  shewn  that  any  rent  was  paid  by  Tiernan,  after 
bis  lease  expired(o),  to  O'Brien,  who  was  his  immediate  landlord.  Upon 
an  ejectment  by  0*Brien,  it  was  decided  that  the  mere  circumstance  of 
the  occupying  tenants  paying  their  rents  to  Lord  Leitrim  and  to  Tier- 
nan, did  not  constitute  any  tenancy  between  Tiernan  and  O'Brien,  as 
the  occupiers  could  not  hold  immediately  from  both  of  them  at  the  same 
tone,  and  that  neither  notice  to  quit,  nor  demand  of  possession  by 
O'Brien  was  necessary. 

Where  a  party  was  let  into  possession  under  an  agreement  to  pur- 
chase, subject  to  the  payment  of  interest  yearly  on  the  price,  until  the 
purchase  should  be  completed,  which  was  to  be  carried  into  effect  in 
three  months :  the  sale  not  being  then  completed,  the  vendee  con- 
tinued in  possession  on  the  same  terms,  but  failing  to  pay  the  inte- 
ie6t(p)  an  ejectment  was  brought,  in  which  it  was  decided  that  the 
holding  was  strictly  at  will,  and  might  be  put  an  end  to  without  notice 
to  quit,  because  the  contract  for  payment  of  interest  was  quite  inde- 
pendent of  the  occupation  of  the  estate,  and  was  not  by  way  of  com- 
pensation for  occupation  of  the  premises.  However,  where  it  was 
stipulated,  diat  until  premises  were  assigned,  the  intended  purchaser 
should  pay  the  vendor  at  the  rate  of  £100  yearly,  by  half-yearly  pay- 
ments, from  the  time  of  taking  possession  until  the  completion  of  the 
purchase ;  it  was  ruled  that  the  relation  of  landlord  and  tenant  was 
created(f )  between  the  parties  at  a  fixed  yearly  rent,  payable  half- 
yearly,  to  commence  from  the  time  of  taking  possession. 

27.  If  a  person  enter  into  possession  under  a  contract  for  a  lease, 
^th  a  provisional  engagement  to  pay  a  fixed  rent  on  the  performance 

(o)  Jack  detn.  O'Brien  v,  Tiernan,  1      laine,  5  Mees.  &  W.  14. 
Jebb&Symes,  117-  (9)  Saunders    v.  MuBgrave,  6  B.  & 

ip)  Doe  dem.  Tomes  v.  Chamber-      Cress.  524 ;  9  D.  &  Ry.  529,  S.  C. 
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by  the(r)  landlord  of  certain  preliminary  stipulations,  or8abject(«)  tea 
condition  to  be  performed  by  the  tenant,  a  yearly  holding  will  not  be 
construed  to  arise  until  payment  of  rent,  or  performance  of  the  condi- 
tions. A  tenant  having  entered  under  an  agreement  containing  stipu- 
lations for  a  future  lease  at  a  fixed  rent,  and  an  undertaking  by  the 
landlord  to  complete  the  house  in  a  specified  manner,  the  premises 
were  not  finished,  and  no  rent  being  paid,  it  was  decided(^),  as  the 
agreement  itself  did  not  constitute  a  demise,  and  there  was  no  evi- 
dence of  an  absolute  and  unqualified  promise  to  pay  a  rent  certain,  the 
landlord  had  no  right  to  distrain.  Where  a  party  was  put  into  pos- 
session under  promise  of  a  lease,  provided  he  paid  the  landlord  a  sum 
of  money  then  due  to  him  out  of  the  premises,  it  was  ruled(tf )  that  a 
yearly  tenancy  did  not  arise,  as  the  tenant  failed  in  complying  with 
the  preliminary  stipulation  of  paying  the  money,  and  that  notice  to 
quit  was  therefore  unnecessary. 

28.  The  letting  of  lodgings  does  not  give  rise  to  so  strong  a  pre- 
sumption in  fJEivour  of  a  yearly  tenancy  as  other  holdings.  A  tenant 
having  taken  possession  of  apartments  in  a  dwelling-house  at  Michael- 
mas, subject  to  a  rent  payable  half-yearly,  and  having  pud  half-a- 
year's  rent  at  Lady-day,  quitted  the  apartments  in  June,  without  giving 
any  previous  notice,  but  afterwards  submitted  to  discharge  the  rent  for 
the  current  year  ending  at  Michaelmas :  an  action  for  use  and  occu- 
pation was  brought  for  half-a-year's  rent  claimed  to  be  due  at  the 
following  Lady-day,  but  Lord  TenteTden(t;)  held,  that  a  tenancy  for 
more  than  a  year  ought  not  to  be  inferred  firom  the  &ct8  which  were 
proved.  If  the  defendant  had  continued  to  occupy  the  apartments  after 
the  commencement  of  a  second  year,  there  might  have  been  ground  for 
inferring  a  contract  for  a  yearly  tenancy :  the  tenant  merely  consi- 
dered himself  a  tenant  for  one  year,  and  no  longer,  and  as  there  was  no 
evidence  of  any  express  contract  creating  a  tenancy  for  a  longer  period 
than  one  year,  such  a  contract,  which  is  contrary  to  the  general  usage 
in  letting  lodgings,  ought  not  to  be  inferred. 

A  taking  at  a  yearly  rent,  though  it  is  to  be  paid  weekly,  isprimd 
Jixcie  a  yearly  holding ;  and  where  a  house  was  hired  at  twenty  guineas 

(r)  R^nart  v.  Porter,  7  Bine.  451;  (t)  Regnart  v.  Porter,  7  Bing.  451; 

5  Moo.  &  P.  370 ;  Mechelen  v.  Wallace,  5  Moo.  &  P.  370. 

6  Nev.  &  M.  316;  7  Ad.  &  Ellis,  54,  (ic)  Doedem.  Rogers  v.  Pullen,  SBing. 
note,  S.  C.  N.  C.  749 ;  3  Scott,  245,  S.  C 

(t)  Doe  dem.  Bingham  v.  Cartwright,         (v)  Wilson  v.  Abbott,  3  B.  &  Oess. 
3  B.  &  Aid.  326 ;  John  9.  Jenkins,  1  Q-o.      88 ;  4  Dowl.  k  Rj.  693,  S.  C. 
&  Mee*.  227 ;  3  Tyrw.  170,  S.  C. 
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a  year,  the  rent  to  be  paid  weekly,  and  either  party  to  be  at  liberty  to 
detennine  the  tenancy  by  giving  three  months'  previous  notice(u;), 
commencing  from  any  quarter-day,  it  was  decided  that  the  proviso 
did  not  prevent  the  interest  from  being  a  yearly  holding,  defeasible  on 
the  service  of  such  a  notice.  However,  a  person  hiring  lodgings  by 
the  month,  or  by  the  week,  if  he  enter  upon  a  fresh  month,  or  a  fresh 
week,  will  become  subject  to  rent  for  such  new  period,  because  the 
bolding(x)  can  only  be  put  an  end  to,  on  the  expiration  of  the  month, 
or  of  the  week,  but  a  previous  notice  of  quitting,  in  the  absence  of 
any  usage  or  agreement  to  that  effect,  cannot  be  implied  as  part  of  the 
contract* 

29.  A  holding  from  year  to  year,  whether  express,  or  raised  by 
coDstmction  of  law,  is  a  chattel  interest,  and  upon  the  death  of  the  te- 
naDt(y)  is  transmissible  to  his  personal  representatives,  who  are  entitled 
to  the  same  notice  to  quit  as  the  original  tenant :  and  if  the  lessor  die, 
and  his  estate  continue,  the  tenancy  in  like  manner  can  only  be  dis- 
solved by  notice  to  quit.  If,  however,  a  lessor's  estate  be  only  for  his 
own  life,  a  yearly  holding  created  by  him  will  determine  on  his  decease, 
and  notice  to  quit  will  not  be  requisite  ;  but  any  recognition(2r)  of  a 
subsisting  tenancy  by  the  person  next  in  remainder,  or  by  his  agent(a) 
or  steward,  will  renew  the  tenancy,  and  render  notice  necessary.  So 
persons  deriving  by  assignment(A),  either  from  the  lessor  or  from  the 
lessee,  are  bound  to  give,  and  are  entitled  to  receive  the  same  notice 
as  the  lessor  or  lessee  would  have  been  entitled  to. 


(»)  The  King  v.  Inhabitants  of  Herst- 
monoeaox,  7  B.  &  Cress.  551 ;  1  Mann. 
k  Rj.  426,  S.  C. 

(x)  Hnffell  9.  Armitstead,  7  Carr.  & 
P.  56,  bj  Parke,  Baron ;  but  see  Doe 
dewL  Parry  v.  Hazell,  1  Espin,  N.  P.  C. 
94 ;  Doe  dem.  Peacock  v.  Raifan,  6  Esp. 
N.  P.  C.  4.  -^         i- 

(y)  Doe  dem.  Shore  r.  Porter,  3  T. 
R*  13 ;  Mackaj  v.  Mackreth,  4  Dong. 
213;  2  Chitty's  Rep.  461,  S.  C. 


(z)  Doe  dem.  Tucker  v.  Morse,  I  Ad. 
&  Ellis,  365 ;  Lessee  Daniel  v,  Tiemey, 

1  Jones,  258;    Lessee  Smith  v.  Byrne, 
Batty,  464 ;  Cox  v.  Bent,  5  Bing.  185 ; 

2  Moore  &  P.  281. 

(a)  Doe  dem.  Tucker  t».  Morse,  1  Ad. 
&  EU.  865. 

(ft)  Birch  V.  Wright,  1  T.  R.  478 ; 
Buckworth  v.  Simpson,  5  Tyrw.  344  ;  1 
Cro.  M.  &  Rose.  834,  S.  C. 
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1.  General  Occupancy;    its  Nature 

and  Origin, 

2.  Prevented  by  Alienation  of  Lessee, 

3.  No  general  Occupancy  of  incor- 

poreal  Hereditaments, 

4.  Abolition  of  general  Occupancy  by 

Statute. 

5.  Special  Occupancy. 

6.  Leaseholds  pur  auter  vie  limited  to 

Executors, 

7. without  Words  ofLu 

mitation, 

8.  Special  Occupancy  of  Rents, 

9.  Leaseholds  for  Lives  applicable  as 

Personalty  by  Executors, 

10.  Owner  of  Leasehold  for  Lives  may 

alter  the  Quality  of  the  Estate, 

11.  Leaseholds  for  Lives  limited  to 


Heirs,  if  devised  by  Lessee  wUh- 
out  Words  of  Limitation,  pass  to 
Heirs,  and  not  to  Executors  of 
Devisee. 

12.  Leaseholds  for  Lives,  if  devined 
without  Words  of  Limitation,  the 
entire  Estate  passes  to  Devv-ee. 

18.  Quasi  Entail  of  Estates  pur  auter 
vie. 

14.  How  barrdble, 

15.  By  whom  quasi  Entail    may  he 

barred, 

16.  Contingent  Remainder  in  Least' 

holds  pur  auter  vie. 
17-  Merger  of  Leaseholds  by  Reason  of 

Occupancy, 
18.  Disclaimer  by  Heir  of  Estate  par 

auter  vie. 


1.  When  lands  or  tenements  were  demised  to  a  person  pur  auter 
viCf  by  means  adequate  to  pass  the  freehold,  without  any  words  of  limi- 
tation, and  the  lessee  died  in  the  life-time  of  the  cestuique  vte,  not 
having  made  any  alienation  of  the  property,  the  first  person  who  en- 
tered(a)  into  possession  after  the  decease  of  the  lessee,  acquired,  by 
the  rules  of  the  common  law,  a  freehold  estate  in  the  demised  premises, 
as  common  or  general  occupant,  subject  to  rent  and  other  incidents  of 
tenure,  during  the  continuance  of  the  lease ;  and  if  the  cestuique  tie 
survived  the  occupant,  the  estate,  unless  previously  aliened,  was  agaio 
open  to  occupancy.  If,  however,  the  original  lessee  pur  auter  vie  had 
made  an  underlease  for  years,  or  at  will,  and  died  before  the  cestuique 
tne,  the  freehold,  by  the  common  law,  devolved  upon  the  under- 
lessee(&),  or  tenant  in  possession ;  and  if  the  lessee  pur  auter  vie  bad 
made  an  underlease  for  twenty  years,  atayearly  rent  of  twenty  pounds, 
to  J.  S.,  who  demised  to  another  for  ten  years,  at  a  yearly  rent  of 
thirty  pounds,  then  upon  the  death  of  the  original  lessee,  in  the  life- 


(a)  Co.  Litt.  41,  B.,  with  Hargr. 
notes,  from  No.  237  to  No.  241 ;  2  Bla. 
Comm.  258;  Bac.  Abr.  Estate  for  Life 
and  Occupancy,  B. ;  Cora.  Dig.  Estates 
by  Grant  (F.)  ;  2  Shepp.  Abr.  58,  Es- 
tates;    Geary  v.  Bearcroft,  Bridg.  by 


Bann.  484-^90. 

(b)  Holden  v.  Smallbrooke,  Vaogli* 
197;  Chamberlain  v.  Ewer,  2  Bolstr. 
12;  Boyer  v.  Ewer,  Palm.  42;  Skeile- 
korne  v.  Hay,  2  Ro.  Rep.  123;  Cro. 
Jac.  554. 
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time  of  the  cestuique  vicy  the  undertenant  holding  for  ten  years  being 
in  possession  became  the  general  occupant,  and  the  law  conferred  on 
him  the  freehold  in  the  nature  of  a  rev€r8ion(c)  expectant  on  the  lease 
for  twenty  years,  and  such  occupant  was  therefore  answerable  to  the 
intermediate  lessee  for  the  profit-rent,  amounting  to  ten  pounds, 
because  the  general  occupant  being  substituted  for,  and  placed  in  the 
same  situation  in  all  respects  as  the  original  lessee  pur  outer  vie,  was 
subject  to  the  8ame(d)  conditions  and  charges,  and  was  entitled  to  en- 
joy all  the  profits  incident  to  the  holding  under  the  original  lease. 
Upon  the  expiration  of  the  lease  for  ten  years,  held  by  such  a  general 
occupant,  the  intermediate  lessee  became  entitled(6)  to  the  possession 
of  the  premises  for  the  residue  of  his  term  of  twenty  years,  and  the  per- 
son who  originally  acquired  the  title  as  general  occupant  continued 
seised  of  the  freehold,  and  was  entitled  in  that  capacity  to  the  rent  re- 
served by  the  lease  for  twenty  years,  though  he  ceased  to  enjoy  the 
possession. 

The  origin  of  occupancy  has  been  attributed(/)  to  principles  of 
natural  law,  conferring  a  title  to  lands  which  were  unoccupied  and  with- 
out an  owner,  on  the  first  person  who  enters  into  possession  ;  but  such  a 
doctrine  appears  wholly  inconsistent  with  feodal(^)  notions  of  the  acqui- 
sition of  real  property.  A  freehold  pur  outer  vte,  when  not  limited  by 
the  feodal  donation  to  heirs,  in  order  to  prevent  its  abeyance,  was,  on 
the  death  of  the  grantee,  cast  on  the  first  occupant,  and  by  such  means 
a  tenant  of  the  freehold  was  provided,  to  answer(A)  the  prcecipes  of 
claimants,  and  the  services  due  to  the  lord. 

2.  The  entire  estate  in  a  lease  pur  outer  vie  being  absolutely  vested 
in  the  lessee,  it  was  in  his  power(t)  to  prevent  any  general  occupancy, 
by  an  assignment  of  the  property  to  another  person,  and  his  heirsy  for 
the  same  lives ;  and  in  like  manner  a  general  occupant,  by  a  similar 
grant,  might  have  rendered  the  leasehold  estate  transmissible  to  the 
heirs  of  the  grantee,  and  might  thereby  have  defeated  any  subsequent 
general  occupancy. 

3.  The  common  law  did  not  admit  of  general(y)  occupancy  of  a 

(e)  Chamberlain  v.  Ewer,  2  Bulstr.  Bann.  493. 

12;  16  Vin.  Abr.  Occupant,  E.  pi.  3.  {g)  See  Bracton,  lib.  2,  cap.  9,  fol. 

id)  Holden   o.  Smallbrooke,  Vaugh.  26,  B.,  27,  A. 

190.  (A)  Geary  o.  Bearcroft,  2  Keb.  149; 

(«)  Geary  v.  Bearcroft,  1  Leon.  102;  Bac.  Abr.   Estate  for  Life  and  Occu- 

1  Siderf.  346 ;   2  Keb.  148,  250,  285 ;  pancy  (B.  2). 

City  Dale's  case,  Cro.  Eliz.  182;  16  Vin.  (0  Co.  Litt.  41,  B. ;   Rawlinson  v. 

Abr.  Occupant,  F.  The  Duchess  of  Montague,  3  P.  Wms. 

(/)  Holden  v.  Smallbrooke,  Vaugh.  264,  note  D. 

187;  Geary  v,  Bearcroft,  Bridgm.  by  0)  Bearpark  v,  Hutchinson,  7  Bing. 
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rent,  or  other  incorporeal  hereditament,  because  no  entry  could  be 
made  upon,  or  corporeal  seisin  enjoyed  of  such  subjects ;  and  if  a  rent 
were  granted  pur  outer  vie,  without  words  of  limitation,  then,  upon  the 
grantee's  death  in  the  life-time  of  the  cestuique  vie,  the  rent  would  have 
determined(A)  and  become  merged  in  the  land  out  of  which  it  issued, 
although  the  grantee  might  have  prevented(/)  such  merger,  by  a 
transfer  of  the  rent  to  another  and  his  heirs,  for  the  life  of  the  cestui- 
que  vie.  However,  a  lease  pur  outer  vie,  capable  of  general  occu- 
pancy, and  comprising(m)  incorporeal  hereditaments,  did  not,  upon  the 
decease  of  the  lessee,  determine  as  to  such  hereditaments ;  and  if  a  rent 
were  granted  to  J.  S.  without  words  of  limitation,  pur  outer  vie,  and 
with  remainder  over,  it  was  held  that  upon  the  death  of  J.  S.,  in  the 
life-time  of  cestuique  me,  the  remainder(ii)  commenced  immediately  in 
possession,  being  limited  to  take  eifect  on  the  determination  of  the 
particular  estate. 

4.  The  Statute  of  Wills(o)  only  authorized  the  devise  of  estates 
holden  in  fee-simple,  and  did  not  enable  the  owners,  either  of  lands  or  of 
rents(j9)  granted  pur  auter  vie,  to  dispose  of  them  by  will,  but  the  title 
by  general  occupancy  was  abolished  by  the  Statute  of  Frauds(^),  which 
enacts,  that  any  estate  pur  auter  vie  shall  be  devisable,  and  if  not  de- 
vised, shall  be  chargeable  in  the  hands  of  the  heir,  as  assets  by  de- 
scent, where  the  estate  comes  to  him  as  special  occupant,  and  in  case 
there  be  no  special  occupant  thereof,  shall  go  to  the  executors  or  admi- 
nistrators of  the  grantee,  and  be  assets. 

By  the  Statute(r),  1  Vict.  c.  26,  so  much  of  the  Statute  of  Frauds 
as  related  to  the  devise  of  any  estate  pur  auter  vie,  or  to  any  such  es- 
tate being  assets,  is  repealed,  and  it  is  enacted,  that  it  shall  be  lawfizl 
for  every  person  to  dispose  of  by  his  will,  executed  as  directed  by  the 
Act,  all  real  estate,  and  all  personal  estate,  which  he  shall  be  entitled 
to,  either  at  law  or  in  equity,  at  the  time  qfhis  death,  and  which,  if  not 


186,  by  Tindal,  C.  J. ;  4  Moo.  &  P.  848, 
S.  C. ;  Smartle  v.  Penhallow,  1  Salk. 
189,  by  Holt,  C.  J. ;  Buller  v.  Chever- 
ton,  2  Ro.  Abr.  151,  G.  pi.  3. 

(A)  Holden  v.  Small  brooke,  Yaugb. 
199;  Crawley's  case,  Cro.  Eliz.  721 ;  2 
Anders.  130,  pi.  74,  S.  C. 

(/)  Crawlye's  case,  2  Dyer,  186,  A., 
in  marg. ;  Owen,  1 26,  S.  C. ;  Rawlinson 
v.  Tbe  Duchess  of  Montague,  3  P.Wms. 
264,  note  D. 

Cm)  Holden  v,  Smallbrooke,  Vaugh. 
202 ;  Phillpotts  dem,  Phillpotts  v,  James, 
3  Doug.  425 ;    Fitzroy  v.  Howard,  3 


Russ.  225. 

(n)  Holden  v.  Smallbrooke,  Vaogh. 
200;  Salter  v.  Boteler,  Moor.  664; 
Fearnes'  Cont.  Rem.  305. 

(o)  10  Car.  I.  aess.  2,  c.  2,  Iriih;  34 
&  35  Hen.  VIII.  c.  5,  English. 

(/>)  Gawen  v.  Raintes,  Cro.  £1.  800; 
Moore,  625 ;  Vernon  v.  Gatacre,  3  Dyer, 
253,  A.  in  marg. 

(9)  7  Will.  III.  c.  12,  s.  9,  Irish;  29 
Car.  II.  c.  3,  8.  12,  English;  Hargr. 
note,  241,  to  Co.  Litt.  41,  B. 

(r)  1  Vict.  c.  26,  83.  1  and  3,  Engli^ 
and  Irish. 
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90  disposed  of,  would  devolve  upon  the  heir,  executor,  or  administrator : 
and  that  the  power  thereby  given,  shall  extend  to  estates  pur  auter  me, 
whether  there  shall  or  shall  not  be  any  special  occupant  thereof,  and 
whether  the  same  shall  be  freehold,  or  of  any  other  tenure,  and  whether 
the  same  shall  be  a  corporeal  or  an  incorporeal  hereditament. 

5.  If  a  lease  pur  auter  vie  contained  any  designation  of  the  persons 
who  were  to  take  the  interest,  as  if  it  were  made  to  a  man(«)  and  his 
heirs,  or  to  the  heirs(^)  of  his  body,  or  with  remainder(«)  over  in  de- 
fault of  such  issue,  then  the  person  so  designated  might  have  entered 
on  the  death  of  the  grantee,  and  would  have  taken  the  land,  not  as 
heir,  but  as  special  occupant^  having  a  special  exclusive  right  by  the 
words  of  limitation.  The  law  in  this  respect  still  continues  unaltered, 
and  though  leasehold  estates  pur  auter  vie  are  often  denominated((7) 
descendible  freeholds,  yet  they  never  have  been  considered  estates  of 
ioheritance(t<;),  because  the  heir  does  not  take  by  descent,  but  succeeds 
as  special  occupant,  designated  by  a  reference  to  his  character  of  heir ; 
and  prior  to  the  Statute  of  Frauds  the  lands  were  not  liable  in  his 
hands  to  the  debts  of  his  ancestor. 

6.  If  lands  be  demised  to  a  person,  his  executors  and  administrators, 
fiur  auter  vie,  the  executors  of  the  lessee,  or,  in  case  of  intestacy,  his 
administrators,  shall  be  special  occupants(a;)  ;  for  although  the  estate 
be  freehold,  which  in  the  ordinary  course  of  law  would  not  go  to  per- 
sonal representatives,  yet  they  may  be  designated  by  the  particular 
words  of  the  grant  to  take  as  occupants,  and  such  designation  excludes 
the  occupation  of  any  other  person,  because  the  parties  themselves, 
who  originally  had  the  possession,  have  filled  it  by  their  appointment. 
Lord  Redesdale  doubted,  whether(^)  the  character  of  special  occupant 
could  properly  belong  to  an  executor,  as  his  title  must  depend  on  his 
taking  out  administration  to  the  will ;  but  it  is  now  settled  that  execu- 
tors or  administrators  may  take  a  freehold  estate(z)  pur  auter  vie,  as 
special  occupants. 


(i)  Litt.  sect.  739 ;  Co.  Litt  388 ;  2 
Ro.  Abr.  151,  Occupant;  Do  well  o. 
Diffuun,  Bat^,  711 ;  Doe  dem.  Jeff  v. 
RoMnson,  2  Maon.  &  R7. 249-256 ;  8  B. 
k  Cress.  296,  S.  C. 

(0  Norton  o.  Frecker,  West,  203 ;  1 
AtL  524 ;  Wastneys  v.  Chi^pell,  3  Bro. 
P.  C.  50 ;  Low  V.  Burron,  3  P.  Wms. 
264j2Ro.  Abr.  151,  G.  pi.  1. 

(«)  FitzroT  V.  Howard,  3  Russ.  225. 

(e)  Doe  dem,  Blake  v.  Luxton,  6  T. 
R-  2S9;  Keary  v.  Heir  and  Tertenants 
of  Crogban,  3  Law  Rec.  31. 

(w)  Dowell  r.  Difjrnaiu,  Batty,  698- 
710;  Doe  dem,  Blake  r.  Luxton,  6  T. 


R.  291 ;  but  see  Holden  o.  Smallbrooke, 
Vaogh.  187. 

(x)  Bac.  Abr.  Estate  for  Life  and 
Occupancy,  B.  3;  Duke  of  Devon  v. 
Kinton,  2  Vern.  719;  2  P.  Wms.  382; 
Select  Cases  in  Cha.  71 ;  Westfaling  o. 
Westfaling,  3  Atk.  460-466;  Ripley  v. 
Waterworth,  7  Vesey,  425-438 ;  Well- 
man  v.  Bowring,  2  Russ.  374 ;  3  Simons, 
328;  Fitzroy  v.  Howard,  3  Russ.  225. 

{y)  Campbell  v.  Sandys,  J  Sch.  &  Lef. 
289 ;  Salter  v.  Butler,  Cro.  Eliz.  901 ; 
Noy,  46 ;  Yelv.  9 ;  Moor,  664,  S.  C. ; 
1  Prest.  Conv.  44. 

(r)  Ripley   r.  Waterwortb,  7  Vesey, 
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7.  Where  lands  are  demised  to  a  person  pur  outer  vie^  without  any 
words  of  limitation,  and  the  lessee  dies  in  the  life-time  of  cestuique  m6,  or 
where  lands  are  limited  to  one  and  his  heirs,  who  dies  without  heirs  du- 
ring the  life  of  cestuique  me  and  the  interest  remains  undisposed  of  by 
the  lessee,  the  whole  estate  will,  by  operation  of  the  Statute(a),  be 
transferred  to(i),  and  vest  in  the  executors  of  the  lessee,  or,  in  case  of 
his  intestacy,  in  his  administrators,  because  the  personal  representatives 
of  the  lessee  pur  auter  vie^  are  in  such  cases  constituted  special  occu- 
pants as  effectually  as  if  they  had  been  particularly  designated  in  the 
lease,  but  they  must  take  the  freehold  as  trustees(c)  for  the  individuals 
beneficially  entitled  to  the  personal  estate. 

A  lease  pvr  auter  vie,  which  vests  in  an  executor  in  his  representa- 
tive capacity,  will  upon  his  death  without  having  disposed  of  the  inte- 
rest, go  to  his  personal((f)  representadves,  and  not  to  the  administrator 
de  bonis  non  of  the  lessee. 

It  has  been  suggested,  that  general(«)  occupancy  might  still  subsist 
during  the  interval  occurring  between  the  decease  of  tenant /mr  auter 
Vf6,  and  the  time  of  obtaining  administration  of  his  effects,  but  it  is  ap- 
prehended that  the  administrator  would  be  deemed  entitled  to  the  estate 
by  relation(/)  from  the  time  of  the  intestate's  death. 

8.  If  a  rent-charge  derived  out  of,  and  depending  upon  a  freehold 
estate(^),  be  granted  to  a  person  and  his  heirs  pur  auter  vte,  it  will,  on 
the  intestacy  of  the  grantee,  be  transmissible  to  his  heir,  for  the  life  of 
the  cestuique  vie,  as  special  occupant(A) ;  but  a  rent-charge  derived 
out  of  a  chattel  real,  though  limited  to  the  grantee  and  his  heirs,  pur 
auter  vie,  will  possess  the  quality  of  a  chattel,  because  property,  in  its 
nature  chattel,  cannot  be  made  transmissible  to  heirs. 

It  is  the  better  opinion(t),  though  not  free  from  doubt(  j  ),  that  prior 
to  the  Statute  of  Frauds,  a  rent  granted  to  a  person,  his  executors  or 
administrators,  or  without  any  words  of  limitation,  pur  auter  vie,  would 


425 ;  Fitzroy  v.  Howard,  3  Russ.  230 ; 
Bearpark  v.  Hutchiiuon,  7  Bing.  178; 
1  Sugden  on  Powers,  245,  in  the  note. 

(a)  1  Vict.  c.  26,  s.  6,  English  and 
Irish;  7  Will.  III.  c.  12,  s.  9,  Irish. 

(6)  Bradbum  f.  Rennerdale,  Carth. 
166,  by  Holt,  C.  J. 

(c)  Fitzroy  v.  Howard,  3  Rnss.  230 ; 
Oldham  o.  Pickering,  Carth.  376. 

id)  Oldham  v.  Pickering,  Carth.  376; 
Ripley  V.  Waterworth,  7  Vesey,  425. 

(c)  1  Prest.  Conv.  44. 

(/)  1  Vict.  c.  26,  8.  6,  English  and 
Irish. 

(^)  I  Prest.  Abfltr.  446. 

(A)  Co.   Litt.  388,   A. ;   Bowles   v. 


Poore,  1  Bulst  135 ;  Cro.  Jac.  282,  S. 
C. ;  Kendal  v.  Micfeild,  Barnard.  Cba. 
Ca.  46;  2  Eq.  Ca.  Abr.  615,  pi.  1 ;  1^ 
Vin.  Abr.  457,  O.  2,  S.  C. ;  Salter  r. 
Boteler,  Moor,  664 ;  Hassel  dem.  Hodg- 
son V.  Gowthwaite,  Willes,  505 ;  Bear- 
park  V.  Hutchinson,  7  Bing.  178 ;  4  Moo* 
&  P.  848 ;  Watkins,  by  M.  &  C.  69. 

(t)  Bearpark  o.  Hutchinson,  7  Bing. 
178 ;  4  Moo.  &  P.  848 ;  Bac  Abr.  Es- 
tate for  Life  and  Occupancy,  B.  3 ;  Bul- 
ler  r.  Chererton,  2  Ro.  Abr.  151,  G.  pi. 
3 ;  Savery  v.  Dyer,  Ambl.  139 ;  1  Dick. 
162,  S.  C. 

( ;)  3  Dyer,  328.  B.  pi.  10. 


OCCUPANCY.  231 

lutve  detennined  upon  the  decease  of  the  grantee  in  the  life-time  of  the 
cutuique  vie^  and  would  have  merged  in  the  estate  out  of  which 
it  issued. 

It  is  laid  down  by  Lord  Keeper  Harcourt,  ^^that  since  the  Statute  of 
Frauds,  if  a  Teiit(A)  be  granted  to  J.  S.,  pur  outer  vie^  and  the  grantee 
die,  living  the  cestuique  vie  ;  the  executors  or  administrators  of  the 
grantee  shall  have  the  rent,  for  the  Statute  was  not  only  made  for  the 
purpose  of  preventing  the  inconvenience  of  scrambling  for  estates,  and 
getting  the  first  possession  after  the  death  of  the  grantee,  but  likewise 
for  preserving  and  continuing  the  estate  during  the  life  of  thece^^i^tfe 
vie;  and  it  is  reasonable,  since  the  grantee  might  by  deed  have 
disposed  of  the  rent  during  the  life  of  the  cestuique  vie,  that  though  by 
lus  dpng  without  having  made  any  such  disposition,  in  nicety  of  law 
the  estate  would  have  determined,  yet  by  the  Statute,  that  interest 
which  passed  from  the  grantor  ought  to  be  preserved,  and  shall  go  to 
the  executors  or  administrators  of  the  grantee  during  the  life  of  the 
cestuique  vie^  and  by  such  construction  the  Statute  does  not  enlarge 
but  only  preserves  the  estate  of  the  grantee. 

It  was,  however,  contended,  that  the  provision  of  the  Statute  of 
Frauds,  which  directs,  that  in  case  there  were  no  special  occupant  of 
an  estate  pur  outer  vie^  it  should  go  to  the  executors  or  administrators 
of  the  party  who  had  the  estate  thereof  by  virtue  of  the  grant,  and 
should  be  assets  in  their  hands,  was  only  applicable  to  such  estates  as 
were  capable  of  occupancy  before  the  Statute,  and  that  a  rent-charge, 
pur  outer  vie,  which  was  not  limited  to  heirs,  being  incapable  of  occu- 
pancy at  common  law,  did  not  vest  in  the  personal  representatives  of 
the  grantee,  but  was  absolutely  determined  by  the  grantee's  death  in 
the  Ufe^time  of  the  cestuique  vie.  This  question  was  settled  in  a  case 
where  it  appeared  that  a  rent-charge  had  been  granted,  pur  auter  vie^ 
without  any  words  of  limitation(/),  and  the  grantee  having  died  in  the 
life-time  of  the  cestuique  vie,  it  was  decided  that  the  rent  did  not 
expire,  or  go  to  the  heir  of  the  grantee  as  a  descendible  freehold,  but 
vested  in  the  administrator  of  the  grantee. 

All  doubts  on  this  subject  have  been  removed  by  the  Statute(m), 
1  Vict.  c.  26,  s.  6,  which  enacts,  that  in  case  there  shall  be  no  special 
occupant  of  any  estate  pur  auter  vte,  whether  freehold  or  of  any  other 
tenure,  and  whether  a  corporeal  or  incorporeal  hereditament,  it  shall 


(ft)  Rawlinson  i;.  The  Duchess  of  Mou-      178;  4  Moo.  &  P.  846,  S.  C. 
tague,  3  P.  Wms.  264,  note  D.  (m)  1  Vict.  c.  26,  s.  6,  English  and 

(0  Bearpark  v.  Hutchinson,  7  Bing.      Irish. 
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go  to  the  executor  or  administrator  of  the  party  that  had  the  estate 
thereof  by  virtue  of  the  grant. 

In  like  manner,  a  rent-charge  limited  to  a  person,  his  executore(it) 
and  administrators,  pur  outer  vie,  upon  the  death  of  the  grantee  in  the 
lite-time  of  the  cestuique  vicy  without  having  disposed  of  the  rent,  shall 
vest  in  his  personal  representatives  as  special  occupants,  because,  even 
if  the  grant  should  be  construed  as  if  the  limitation  to  executors  and 
administrators  had  not  been  inserted,  it  comes  directly  within  the  Sta- 
tutes(o),  for  then  there  is  no  special  occupant,  and  must  devolve  on 
the  personal  representatives  of  the  g^rantee,  for  want  of  any  special 
occupant. 

Lands  or  tenements  limited  to  a  per8on(/7),  his  heirs,  executors, 
administrators,  and  assigns,  pur  outer  vie^  upon  the  death  of  the 
grantee  without  having  aliened  the  interest,  will  go  to  his  heirs  as  spe- 
cial occupants. 

9.  Leasehold  estates  pur  outer  vie  were  not(^)  devisable  before  the 
enactment  of  the  Statute  of  Frauds,  nor  were  such  estates  subject,  at 
common  law,  to  the  debts  of  a  former  owner,  in  the  hands  of  a  general 
occupant,  nor  were  they  chargeable  in  the  hands  of  the  heir,  for  the 
debts  of  his  ancestor(r),  as  assets  by  descent ;  but  an  estate  pur  outer 
vte,  expressly  limited  to  executors,  was  considered(«)  assets  for  the 
payment  of  all  creditors. 

By  the  Statute  of  Frauds(0,  every  estate  pur  outer  vie  was  made 
devisable,  and  it  was  provided,  that  such  estate  should  be  chargeable 
in  the  hands  of  the  heir,  if  it  should  come  to  him  by  reason  of  special 
occupancy,  as  assets  by  descent ;  and  in  case  of  there  being  no  special 
occupant,  that  it  should  go  to  the  executors  or  administrators  of  the 
party  that  had  the  estate  by  virtue  of  the  grant,  and  be  assets  in  thdr 
hands. 

It  was,  however,  decided  at  law,  that  an  estate  pur  outer  m>, 
granted  without  any  words  of  limitation,  and  vesting(tt)  in  personal  re- 
presentatives, in  default  of  the  designation  of  a  special  occupant,  was 
merely  assets  in  their  hands  for  the  payment  of  debts,  and  that  the  sar- 


(n)  Ripley  v.  Waterworth,  7  Vesey, 
438. 

(o)  7  Will.  in.  c.  12,  8.  9,  Irish;  29 
Car.  II.  c.  3,  s.  12,  English;  1  Vict.  c. 
2G,  8.  6,  English  and  Irish. 

Ip)  Atkinson  v.  Baker,  4  T.  R.  229. 

Iq)  Gawen  v,  Raintes,  Cro.  Eliz.  804 ; 
Moor,  625,  S.  C. ;  Apleford  v,  Spencer, 
3  Keble,  450. 

(r)  Raggett  t\  Gierke,  1  Vern.  234 ; 


2  Ventr.  364. 

(*;  Ripley  v.  Waterworth,  7  Ve8«y, 
445 ;  The  Duke  of  Devon  v.  Kinton,  2 
Vera.  719;  Westfaling  o.  Westfaling,  3 
Atk.  460^467. 

(0  7  WUl.  III.  c.  12.  8.  9,  Irish;  29 
Car.  II.  c.  3,  8.  15,  English. 

(tt)  Oldham  v.  Pickering,  2  Salk.  464; 
Carth.  476;  12  Mod.  103;  Combcrb. 
388  ;   1  Ld.  Raym.  96,  S.  C. 
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plus  was  not  distributable  amongst  the  next  of  kin  of  the  grantee. 
This  determination  occasioned  the  passing  of  a  Statute  in  England(v), 
by  which,  after  reciting  the  doubts  which  had  arisen  on  this  subject,  ii 
was  enacted^  that  estates,  pur  outer  me,  going  to  executors  or  admi- 
nistrators in  default  of  a  special  occupant,  were  to  be  applied  and  dis- 
tributed in  the  same  manner  as  personal  estate  of  the  intestate  or 
testator. 

The  English  Statute  appears  to  have  been  merely  declaratory,  and 
though  no  similar  Act  was  passed  in  Ireland,  it  was  always  held  by 
Irish  Courts  of  Equity,  that  if  lands  were  limited  to  a  person  and  his 
hdrs,  pur  auter  vte,  and  the  owner  died  without  heirs,  or  if  limited  to 
J.S.,  pur  auter  vie,  without  ulterior  designation,  or  to  him,  his 
executors,  and  administrators,  and  were  not  disposed  of  by  the  grantee, 
that  such  estate  devolved  upon  the  executors  of  the  grantee,  or  in  case 
of  intestacy,  upon  his  administrators,  and  were  general  assets  in  their 
hands  for  payment  of  debts,  and  that  the  surplus(t£;)  constituted  part 
ofthe  residue  of  such  grantee's  personal  estate,  and  was  distributable 
amongst  his  next  of  kin. 

All  doubts  about  these  matters  have  been  obviated  by  the  Statute(x) 
1  Vict.  c.  26,  s.  3,  which  enables  every  person,  by  his  will  duly  ex^ 
cuted,  to  dispose  of  any  estate  pur  auter  vie^  to  which,  at  the  time  of 
his  death,  he  shall  be  entitled,  whether  there  shall  or  shall  not  be  any 
special  occupant  thereof,  and  whether  the  same  shall  be  corporeal  or 
incorporeal ;  and  if  the  same(^)  shall  come  to  the  executor  or  adminis- 
trator of  the  party  that  had  the  estate  thereof  by  virtue  of  the  grant, 
either  by  reason  of  a  special  occupancy  or  by  virtue  of  this  Act,  it 
shall  be  assets  in  his  hands,  and  shall  go  and  be  applied  and  distributed 
in  the  same  manner  as  the  personal  estate  of  the  testator  or  intestate. 

It  b  also  to  be  observed,  that  by  the  Statute(2:)  3  &  4  Will.  IV.  c. 
104,  all  estates  of  freehold,  corporeal  or  incorporeal,  on  the  death  of  the 
owner  are  made  assets  to  be  administered  in  Equity ^  for  payment  of  his 
debts  due  by  simple  contract,  as  well  as  by  specialty.  The  mere 
assent  of  an  executor  will  not  vest  the  legal  estate(a)  in  a  leasehold 

(v)  14  Geo.  II.  c.  20,  8.  9,  English,  (x)  1  Vict.  c.  26,  8.  3,  English  and 

caUed  Fazakerley's  Act :  no  correspond-  Irish. 

ing  Act  was  passed  in  Ireland :  repealed  (y)  1  Vict.  c.  26,  s.  6>  English  and 

bj  Statute,  1  Vict.  c.  26,  s.  1,  English  Irish,  repealing  the  English  Act,  14  Geo. 

and  Irish.  II*  c.  2,  s.  9. 

(w)  Ripley  V.  Waterworth,  7  Vesey,  («)  8  &  4  Will.  IV.  c.  104,  English 

438-445 ;  The  Duke  of  Devon  v.  Kinton,  and  Irish.. 

*i  P.Wros.  382;  2Vern.  719;  Witter©.  (a)   Campbell    i\   Sandys,  1  Sch.   k 

Witter,  3  P. Wms.  99  ;  Wellman  v.  Bow-  Lef.  '290. 
riDg.  2  Russ.  380 ;  3  Simons,  328. 
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pur  outer  vte^  in  a  residuary  l^atee,  or  in  the  next  of  kin  of  a  testator, 
but  such  estate  must  be  assigned  by  some  assurance  sufficient  to  trans- 
fer a  freehold  interest,  nor  can  such  an  estate,  when  vested  in  an 
ezecutor(6)  in  his  representative  capacity,  be  sold  under  an  execution 
against  the  testator's  goods. 

10.  Where  lands  are  demised  to  a  person,  his  heirs  and  assigns,  to 
hold  pur  outer  tne,  the  lessee  may,  by  deed  or  devise,  transfer  the  in- 
terest to  another,  his  executors  and  administrators,  for  the  same  lives; 
and  upon  the  decease(c)  of  such  assignee  or  devisee,  without  having 
made  any  disposition  of  the  property,  his  executors,  or,  in  case  of  in- 
testacy, his  administrator,  will  be  entitled  as  special  occupants ;  and  in 
lil^e  manner,  if  a  lease  be  made  to  a  person,  his  executors  and  adminis- 
trators pur  outer  I7t>,  the  lessee  may  change  the  quality  of  the  estate 
by  assigning  or  devising  it  to  another,  his  heirs  and  assigns ;  and  upon 
the  death  of  the  assignee,  or  devisee,  without  disposing  of  the  property, 
his  heir  will  take  as  special  occupant. 

So  if  lands  be  granted  pur  outer  vie,  without  any  words  of  limita- 
tion, or  any  designation  of  a  special  occupant,  the  grantee,  who  is  en- 
titled to  the  whole  interest,  may  by  deed  or  will  supply  the  deficiency 
of  a  special  occupant,  by  limiting  the  estate  either  to  the  heirs,  or  to 
the  executors  of  his  assignee  or  devisee. 

11.  If  a  lease  be  made  to  a  person  and  his  heirs,  purauiervU,  and 
the  lessee  by  his  will,  duly  attested,  devise  all  his  estate  in  the  premises 
to  another,  without  uung  any  words  of  limitation,  and  the  devisee  die 
in  the  life-time  of  the  cestuique  me,  without  disposing  of  the  property, 
the  leasehold  shall  go  to  the  heirs,  and  not  to  the  personal  representa- 
tives of  the  devisee.  Thomas  James  being  seised  of  a  rectory  and 
tithes,  under  a  lease  thereof  to  him  and  his  heirs  pur  outer  tne,  by  his 
will,  duly  attested,  devised(fl()  to  his  nephew,  Meredith  James,  all  and 
singular  his  freehold  lease  of  the  rectory  and  tithes ;  on  the  testator^s 
death,  Meredith  James  entered,  and  by  his  will,  which  was  not  attested 
so  as  to  pass  real  estate,  devised  all  the  rest  of  his  estate,  real  and  per- 
sonal, to  his  wife,  and  appointed  her  his  executrix:  upon  an  eject- 
ment by  the  heir  of  Meredith  James  against  his  executrix,  for  recovery 
of  the  rectory  and  tithes.  Lord  Mansfield  held,  that  the  words  of  the 
will  of  Thomas  James,  being  general,  it  was  the  same  as  if  he  had  li- 

{V)  Bac.  Abr.  Execution,  C. 4 ;  John-  ton  on  Estates*  430,  original  edition; 

son  V.  Streete,  Comberb.  290;  Watson's  The  Duke  of  Devon  v.  Kinloii,  2  Vera. 

Sheriff,  179.  719. 

(c)  Kendal  v.  Micfeild,  Barnard.  Cha.  (d)  Philpotts  dem.  Pbilpotts  v.  James, 

Ca.  48;  2  £q.  Ca.  Abr.  615,  pi.  1 ;  15  3  Doug.  425. 
Vin.  Abr.  45T,  Mortgage  (0.  2);  Pres- 
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mited  the  rectory  and  tithes  to  the  heirs  of  his  nephew  ;  and  as  the  ne- 
phew's will  was  insufficient  to  pass  freehold  estate,  the  lessor  of  the 
plaintiff  was  entitled  to  judgement. 

Sir  William  David  Evans,  in  a  note  to  the  twelfth  section  of  the 
Statute  of  Fraiids(e),  in  his  Collection  of  the  Statutes,  mentions  that  he 
had  seen  opposite  opinions  of  Mr.  Fearne  and  of  Lord  Kenyon,  as  to 
the  right  to  premises  held  under  a  demise  to  the  lessee,  his  heirs  and 
a^ns  pur  outer  vie^  which  were  devised  by  the  lessee  in  general 
terais,  without  words  of  limitation.  The  opinion  of  Lord  Kenyon  was 
that  the  personal  representatives  of  the  devisee  were,  on  his  intestacy, 
entided,  which,  as  Sir  W.  D.  Evans  observes,  seems  evidently  correct, 
because  there  was  no  actual  designation  of  the  heir  of  the  devisee, 
wherefore,  there  being  no  special  occupant,  the  estate,  by  the  provi« 
sionsofthe  Statute,  devolved  on  the  personal  representatives  of  the 
demee ;  and  it  is  stated(y)  that  Lord  Kenyon  persisted  in  his  opinion, 
after  a  communication  of  the  opposite  sentiments  of  Mr.  Fearne  on  the 
subject. 

The  Court  of  King's  Bench  of  Ireland  acted(^)  upon  the  principle 
recogniased  by  Lord  Kenyon ;  but  the  same  question  having  been 
brought  before  the  Irish  Court  of  Exchequer  Chamber,  upon  a  writ  of 
erroT(A)  from  the  judgement  of  the  Irish  Court  of  Common  Pleas,  it 
was  decided  that  the  devise  not  affording  any  evidence  of  intention  to 
alter  the  designation  to  heirs  contained  in  the  lease,  the  interest  ought, 
in  the  absence  of  any  such  intention,  to  devolve  on  the  heirs  in  pursuance 
of  the  original  limitation ;  and  the  judgement  of  the  Common  Pleas 
was  a£Bxmed,  by  which  the  estate  was  given  to  the  heirs,  in  preference 
to  the  personal  representatives.  This  decision  was  undoubtedly  in- 
fluenced by  a  manuscript  note  of  the  case(i)  before  Lord  Mansfield, 
which  had  not  then  been  printed. 

A  tenant,  holding  lands  to  him  and  his  heirs  for  three  lives,  assigned 
his  interest  in  the  premises  to  another  and  his  heirs,  reserving  a  rent 
of  ten  pounds  yearly  to  the  assignor,  his  executors,  and  administrators, 
with  a  proviso,  that  upon  nonpayment  he  and  his  heirs  might  reenter, 
and  the  assignee  having  covenanted  to  pay  the  rent  to  the  assignor, 

(e)  Collection  of  Statutes,  by  Sir  W.  (K)  Blake    v.  Jones    dem.    Blake,    I 

D.  Evans,  note  30,  to  the  Statute  of  Huds.  &  Br.  227 ;  but  see  Doe  dem. 

fniads,  sect.  12,  in  the  first  volume,  Lewis   v.  Lewis,  9  Mees.  &  W.  662, 

'^19,  A.  Exch.  Easter,  1842,  bj  Parke,  Baron. 

(/)  Chambers's  Landlord  and  Tenant,  The  preceding  authorities  were  not  no- 

^.  ticed  in  this  case. 

{fO  Doe  dm.  Kerr  v.  Cassidy,  1  Huds.  (t)  Philpotts  dem.  Philpotts  v.  James, 

&  br.  222,  note;  Jack  dem.  Alexander  3  Doug.  125. 
r-  Jamieson,  1  Huds.  &  Br.  225. 
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his  executors  and  administrators,  it  was  determined(y)  that  the  exe- 
cutors of  the  assignor,  upon  his  decease,  were  entitled  to  the  rent,  and 
Lord  King  held  that  there  being  no  reversion,  the  rent  during  the 
three  lives  might  be  well  reserved  to  the  executors. 

12.  The  introduction  of  the  word  <*  heirs"  into  a  lease,  pur  a«/^ 
viey  has  merely  the  effect  of  appointing  a  special  occupant  to  take  on 
the  death  of  the  grantee,  in  case  he  shall  not  have  otherwise  disposed 
of  the  estate ;  and  Lord  Hardwicke  is  reported(A)  to  have  said,  he  had 
no  doubt,  that  under  a  lease  to  a  person  and  his  executors,  pur  auUr 
viCy  an  assignment  by  the  lessee  of  all  his  estate  and  interest  to  hold  to 
the  assignee,  without  any  words  of  limitation,  would  have  transferred 
the  whole  interest  in  the  lease  to  the  assignee.  It  was,  however,  sub- 
sequently decided,  that  if  a  person(/)  seised  of  a  leasehold  interest  to 
him  and  his  heirs,  pur  outer  vt6,  devise  the  premises  to  J.  S.,  in  ge- 
neral terms,  without  using  words  of  limitation,  or  expressions  sufficient 
to  pass  a  fee  simple  in  estates  of  inheritance,  that  the  devisee  only 
takes  an  estate  in  the  premises  for  the  joint  lives  of  himself  and  of  the 
cestuique  vie,  and  that  on  the  decease  of  the  devisee,  in  the  life-time  of 
the  cestuique  vie^  the  heir  of  the  devisor  will  take  as  special  occupant 

The  preceding  decision  was  generally(m)  considered  inconsistent 
not  only  with  the  Statute  law  relating  to  estates  pur  outer  vte,  but 
with  the  principles  of  the  common  law  on  the  subject,  as  words  of  limi- 
tation are  not  deemed  essential  to  the  creation  of  any  estate  less  than 
an  estate  of  inheritance. 

However  by  the  Statute  1  Vict.  c.  26,  s.  28(n),  it  is  enacted^  that 
where  any  real  estate  shall  be  devised  to  any  person  without  any  words 
of  limitation,  such  devise  shall  be  construed  to  pass  the  fee  simple,  or 
other  the  whole  estate  or  interest  which  the  testator  had  power  to  dis- 
pose of  by  will  in  such  real  estate,  unless  a  contrary  intention  shall  ap- 
pear by  the  will. 

A  lease  to  a  person,  his  executors(o),  administrators,  and  assigns, 
pur  outer  vie^  creates  a  freehold  estate,  which  will  pass  by  a  devise 


(J)  Jenison  o.  Ld.  Lexington,  1  P. 
Wms.  555 ;  2  Eq.  Ca.  Abr.  430,  pi.  10. 

(A)  Williams  r.  Jekyll,  2  Ves.  Sen. 
681-684  ;  Doe  dem,  Ker  v.  Cassidy,  1 
Huds.  &  Bro.  222 ;  and  see  the  repor- 
ter's note  to  Doe  dem.  JefF  v.  Robinson, 
2  M.  &  Ry.  263. 

(/)  Doe  dem,  Jeff  v.  Robinson,  8  Barn. 
&  Cr.  296 ;  2  Mann.  &  Ry.  249,  S.  C. ; 
Allen  p.  Allen,  4  Irish  Eq.  Rep.  483,  by 
Sir  Edward  Sugden  ;  2  Dru.  &  Warr. 
307-327. 


(nt)  1  Hayes'  Conv.  352,  396;  azid  see 
Doe  dem,  Evans  o.  Evans,  1  Perry  & 
Dav.  472  ;  9  Ad.  &  Ell.  719,  S.  C. ;  see 
the  reporter's  note  to  Doe  dem,  Jeff  r. 
Robinson,  2  Mann.  &  Ry.  263;  Allen  r. 
Allen,  4  Irish  Eq.  Rep.  483 ;  2  Dru.  & 
Warr.  307-327. 

(»)  I  Vict.  c.  26,  ».  28,  English  ^ 
Irish ;  H.  Sugden  on  Wills,  94. 

(o)  Fitzroy  t?.  Howard,  3  Russ.  225; 
1  Vict.  c.  26,  s.  I,  and  27. 
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under  the  general  description  of  lands  and  hereditaments,  or  of  real 
estate* 

13.  Leases,  pur  cotter  vicy  may  be  limited  as  strictly  as  estates  of  in- 
heritance, but  they  are  not  entailable  within  the  Statute(/))  de  donis^ 
nor  are  they  subject  to  dower  or  curtesy.  If  a  lease  for  lives  be  limited 
to  a  person  and  the  heirs  of  his  body,  or  in  such  manner  as  would  con* 
fer  an  estate  tail  in  lands  of  inheritance,  such  limitation  is  valid  as  a 
designation(9)  of  the  persons  intended  to  take  by  special  occupancy, 
and  is  in  nature  of  an  estate  tail,  and  unless  alienated  by  the  quaM  te- 
nant in  tail,  the  interest  in  the  lease  will  devolve  on  the  heirs  of  the 
body,  according  to  the  form  of  the  grant(r) ;  and,  in  like  manner,  a 
remainder  limited  on  fedlure  of  such  heirs,  will  take  effect,  and  if  there 
be  no  limitation  over,  a  reversion(«),  or  interest  in  nature  of  a  rever- 
sion will  remain  in,  or  be  retained  by  the  settlor ;  but  any  person  en** 
titled  to  a  vested  estate  in  possession  under  the  limitation  quasi  in  tail, 
may  dispose  of  the  whole  interest  and  bar  the  remainders  over(^), 
as  well  as  his  own  issue ;  and  by  the  Irish  Statute(tt)  3  &  4  Vict. 
€.  105,  the  judgement  debts  oi  quasi  tenant  in  tail  in  possession  become 
a  charge  on  the  lands  binding  the  issue  in  tail,  or  persons  in  remainder 
or  reversion. 

14.  A  quasi  entail  in  freehold  estates  pur  outer  vie,  is  considered 
analogous(f;)  to  a  fee  simple  conditional  at  common  law,  and  may  be 
barred  by  deeds  of  lease  and  release,  or  by  any  conveyance  proper  for 
transferring  an  estate  of  freehold,  or  a  tenant  in  tail(tt7)  in  remainder, 
with  the  concurrence  of  the  tenant  for  life,  may  bar  the  entail  and  all 
remamders  over  by  equitable  articles(a;),  or  by  any  assurance  sufficient 
to  pass  a  freehold  interest*  So  a  tenant  in  possession,  holding  quasi 
in  tail,  may,  by  a  renewal  or  acceptance(y)  of  a  new  lease,  even  with- 


er) 13  Edw.  I.  St.  1,  c.  1,  Stat,  de 
dam;  Grey  «•  Mannock,  2  Eden's  Rep. 
339. 

(q)  Low  V.  Burron,  3  P.  Wma.  262 ; 
Fearne'ft  Executory  DeviseSy  by  Butler, 
496;  1  Preat.  Abst.  487. 

(r)  WaateneTs  v.  Chappell,  3  Bro. 
Pari  Ca.  50 ;  Fitzroy  v.  Howard,  3  Russ. 
225;  Saltern  v.  Saltern,  3  Atk.  376. 

(s)  Doe  denu  Jeff  v.  Robinson,  8  B.  & 
Cress.  296;  2  M.  &  Ry.  249;  1  Prest. 
Ab3t441. 

(0  Duke  of  Grafton  v,  Hanmer,  3  P. 
Wms.  266,  in  the  note. 

(u)  3  &  4  Vict.  c.  105,  8.  22,  Irish ;  I 
&  2  Vict  c  113,  s.  13,  English. 

(v)  2  Prest.  on  Estates,  307;  Camp- 


bell V,  Sandys,  1  Sch.  k  Lef.  294. 

(w)  Osbrey  o.  Bury,  1  Ball  &  B.  53 ; 
Forster  v.  Forster,  2  Atk.  259. 

(x)  Norton  o.  Frecker,  1  Atk.  525; 
West's  Rep.  203.  S.  C. 

(y)  Blake  v,  Blake,  1  Cox,  266 ;  3  P. 
Wms.  10,  note  1 ;  Campbell  v.  Sandys, 

1  Sch.  &  Lef.  295  ;  Doe  dem.  Blake  v. 
Luxton,  6  T.  R.  289 ;  Blake  v.  Luzton, 
Coop.  Cha.  Ca.  178 ;  Grey  v.  Mannock, 

2  Eden,  389 ;  Baker  v.  Bayley,  2  Vern. 
225 ;  Mason  v.  Day,  Gilb.  Eq.  Ca.  77 ; 
Prec.  in  Chan.  319,  S.  C. ;  and  see  the 
opinion  of  Mr.  Booth  in  2  Cases  and 
Opinions,  18;  and  Allen  o.  Allen,  4  Irish 
Ec^Rep.  484,  by  Sir  E.  Sugden,  2  Dru, 
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out  the  concurrence  of  trustees,  acquire  the  absolute  ownership  of  the 
property,  discharged  of  any  ulterior  limitation,  legal  or  equitable. 

The  Bishop  of  Hereford  having  demised  premises  to  a  person,  his 
executors,  administrators,  and  assigns,  for  three  lives,  the  lessee  devised 
all  his  lands,  tenements,  and  hereditaments  to  his  daughter  and  the 
heirs  of  her  body,  and,  in  default  of  such  issue,  to  Charles  Fitzroy,  his 
heirs  and  assigns :  the  testator's  daughter,  in  her  father's  life-time, 
married  the  Duke  of  Norfolk,  and  was  in  a  state  of  mental  derange- 
ment at  the  time  of  her  father's  decease,  and  so  continued  until  her  own 
death.  The  Duke  administered  to  the  testator's  will,  and  as  his  per- 
sonal representative,  procured  several  renewals  of  the  interest,  and  in 
his  wife's  life-time  executed  a  conveyance  of  the  estate  for  the  ex* 
press  purpose  of  barring  any  estate  tail  in  the  premises,  and  of  ac- 
quiring  the  absolute  interest.  The  Duchess  having  survived  her  hus- 
band, and  dying  without  issue,  it  was  detennined(2:)  that  the  renewals 
were  to  be  considered  as  taken  for  the  benefit  of  all  persons  deriving 
under  the  testator's  will,  and  that  Charles  Fitzroy,  to  whom  the  re- 
mainder was  limited,  was  entitled  to  the  benefit  of  the  renewed 
leases. 

A  tenant  qwisi  in  tail  in  possession  of  a  lease  pur  auter  vie,  which 
he  took,  subject  to  a  mortgage,  having  joined  with  the  mortgagee  in 
an  assignment  of  the  mortgage  by  lease  and  release  to  a  third  person, 
who  paid  off  the  first  mortgage(a),  and  the  assignment  was  expressed 
to  be  made,  subject  to  the  old  equity  of  redemption  then  subsisting 
under  the  first  mortgage.  Mr.  Feame  being  professionally  consulted, 
whether  the  assignment  of  the  mortgage  was  such  a  disposition 
as  would  bar  the  entail,  admitted  that  a  question  might  have  been 
made,  whether  the  concurrence  of  the  tenant  in  tail  in  such  aa  assign- 
ment, barely  to  pay  off  the  mortgage- money,  would  have  amounted  to 
such  a  disposition  as  would  bar  the  entail,  but  he  was  clearly  of  opi- 
nion, that  if  the  consideration  for  the  assignment  included  arrears  of 
interest  due  on  the  original  mortgage  debt,  and  did  not  consist  exclu- 
sively of  principal  money  due  upon  the  old  mortgage,  that  the  conversion 
of  the  interest  into  principal,  thereby  increasing  the  sum  chaig«d  upon 
the  lands,  was,  in  fact,  the  creation  of  a  new  equity  of  redemption,  and 
consequently  amounted  to  a  disposition,  or  act  of  absolute  ownership 
exercised  over  the  whole  estate,  which  effectually  barred  the  entail. 

(z)  Fitzroy  v.  Howard,  3  Russ.  225 ;  Powell,  822,  in    a   note    taken  firom 

and  see  Williams  v.  Jekyll,  2  Vez.  Sen.  Fearne's  Manuscripts ;  and  see  Allen  r. 

681.  Allen,  4  Irish  Eq.  Rep,  485. 

(fl)  Fearne*s  Executory  Devises,  by 
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Lord  NoTthingtoD(6)  and  Lord  Kenyon(c)  were  of  opinion,  that  a 
deyise,  being  a  Btatutable(£0  conveyance,  was  sufficient  to  bar  a  quasi 
entail  in  freeholds  pur  outer  vie^  and  the  remainders  over ;  but  it  is  now 
settled  that  the  quasi  tenant  in  tail(e)  cannot  by  his  will  defeat  the 
right  of  the  issue  in  tail,  or  of  persons  entitled  in  remainder,  because, 
as  observed  by  Lord  Rede8dale(/),  a  will  cannot  deprive  a  person  of 
a  right,  who  does  nor  claim  by  devolution  of  law,  but  by  virtue  of  a 
preceding  gifit  or  instrument,  and  upon  the  same  principle  it  was  esta- 
blished that  a  joint-tenant  could  not,  by  his  will,  sever  the  joint- 
tenancy. 

The  Real  Property  Commissioners,  by  their  report,  recommended 
that  tenants  quasi  in  tail  should  still  be  required  to  bar  the  entail,  for 
the  purpose  of  enabling  them  to  devise  their  estates ;  and  by  the  third 
section  of  the  recent  Statute  of  Wills(^),  every  person  is  enabled  to 
devise  all  real  estate  which  he  shall  be  entitled  to,  either  at  law  or  in 
equity,  at  the  time  of  his  death,  and  which,  if  not  so  devised,  would 
devolve  upon  the  heir  at  law  qfhim^  or  if  he  became  entitled  by  de- 
scent, o/his  ancestor,  or  upon  his  executor  or  administrator. 

A  tenant  quasi  in  tail  cannot,  by  force  of  this  Act(A),  bar  the  en- 
tul  by  his  will,  for  the  entailed  estates  would  not,  in  case  of  intestacy, 
devolve  upon  the  heirs  general^  or  the  personal  representatives  of  the 
owner,  but  would  go  to  his  issue  as  special  heirs. 

If  an  estate  pur  outer  vie  be  limited  to  executors  by  the  original 
grant,  and  then  be  made  the  subject  of  strict  settlement  to  J.  S.  for 
life,  with  remainder  to  his  first  son  in  tail-male,  a  doubt  has  been  sug- 
gested(t),  whether  such  quasi  entail  might  not  be  barred  by  the  will  of 
the  tenant  in  tail,  when  in  possession :  but  it  is  apprehended  that  the 
quality  of  the  estate,  pur  outer  vie,  would  be  altered  by  the  limitation 
to  the  first  son,  and  the  heirs  male  of  his  body,  and  that  the  subject(7) 
must  be  governed  by  the  same  rules  as  if  the  lands  had  been  originally 
granted  pur  outer  vie  to  the  heirs  of  the  lessee,  instead  of  his  executors. 

15.  It  has  been  contended  that  a  tenant  quasi  in  tail,  in  remain- 
der expectant(A)  on  the  decease  of  a  prior  tenant  for  life,  can,  without 

{h)  Grej  V.  Mannock,  2  Eden,  339.  (g)  1  Vict  c.  26,  s.  3,  English  and 

\c)  Doe  dem.  Blake  o.  Luzton,  6  T.  Irish. 

R.  292.  (A)  H.  SugcL  on  Wills,  80 ;  1  Jarmaa 

{d)  Hogan  r.  Jackson,  1  Cowp.  305.  on  Wills,  b5. 

(e)  Lessee  Hopkins  v.  Ramage,  Batty,  (t)  1  Powell  on  Devises,  by  Jarman, 

365;  Blake  v,  Lazton,  Coop.  Cha.  Ca.  41,  note,  5. 

178 :  DiUon  v.  Dillon,  1  Ball  &  B.  77-95.  (J)  Kendal  v.  Micfeild,  Barnard.  Cha. 

(/)  Campbell  v.  Sandys,   1  Sch.  &  Rep.  48. 

LeL  295 ;  and  see  the  article  on  this  sub-  (k)  1  Prest  Abstr.  449;  Grey  v,  Man- 

ject,  1  Law  Magazine,  289.  nock,  2  Eden,  339. 
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the  concurrence  of  the  tenant  for  life  in  possession,  bar  the  remainders 
over :  but  it  is  now  clearly  settled,  that  a  tenant  quasi  in  tail,  though  he 
may  dispose  of  the  whole  estate  when  in  possession,  yet  he  can  only  do 
so  when  his  time  of  possession  arriyes(/),  and  he  cannot  defeat  the  ul- 
terior limitations  without  the  concurrence  of  the  prior  tenant  for  life« 
So  a  person  having  an  interest  in  an  estate  pur  ixuter  vtCj  which  would 
create  an  estate  tail,  if  applied  to  lands(iii)  of  inheritance,  may,  when 
in  possession,  bar  the  entail  by  deed,  and  make  an  absolute  disposition 
of  the  whole  estate* 

However,  the  alienation  of  tenant  quasi  in  tail  in  remainderfn), 
without  the  concurrence  of  the  tenant  for  life,  will  be  sufficient  to  bar 
his  own  issue,  for  otherwise  a  greater  restriction  would  be  imposed  on 
a  tenant  quasi  in  tail,  than  exists  in  fee  simple  estates,  and  without 
any  corresponding  advantage  :  but  it  has  not  been  decided,  whether 
a  contract  for  valuable  consideration(o),  entered  into  by  a  tenant 
quasi  in  tail  in  remainder,  which  would  be  sufficient  to  bar  his  issue, 
will  have  the  effect  of  barring  remainders  over,  if  such  tenant  quasi  in 
tail  survive  the  tenant  for  life,  so  as  to  render  him  absolute  owner  of 
the  estate. 

16.  Mr.  Preston  intimates  an  opinion  that  contingent  remainders, 
limited  by  the  settlement  of  a  legal  estate  in  a  lease(p)  pur  auter  9t>, 
are  liable  to  be  defeated  in  the  same  manner  as  contingent  remainders 
in  fee  simple  estates. 

A  contingent  remainder  in  an  absolute  estate  of  inheritance  may  be 
defeated  by  the  destruction  of  the  particular  estate  on  which  it  de- 
pends, because  the  remainder,  according  to  a  strict  rule  of  tenure,  must 
vest  in  possession  immediately  on  the  determination  of  the  particular 
estate,  or  it  will  be  utterly  destroyed ;  but  where  premises,  so  limited, 
consist  merely  of  leaseholds  for  lives,  or  of  equitable  interests,  as  no 
fee  exists  which  can  be  placed  in  abeyance,  there  is  no  contingent  re- 
mainder capable  of  being  destroyed*  This  point  was  settled  in  a  case 
which  came  before  Sir  Dudley  Ryder,  afterwards  Chief  Justice,  Mr. 
Filmer  and  Mr.  Booth,  and  they  all  agreed(j'),  that  in  freeholds  de- 
scendible, holden  pur  auter  vte,  all  the  limitations  amounted  to  designa- 

(l)  Allen  V.  Allen,  4  Irish  Eq.  Rep.  337 ;  4  Lriah  Eq.  Rep.  489. 
472 ;  2  Dru.  &  W.  307 ;  Slade  v.  PatU-         (o)  Allen  v.  Allen,  2  Dru.  &  Wvr. 

son,  14  Law  Journal,  51.  337;  4  Irish  Eq.  Rep.  490. 

(ill)  Sterne,  ex  parte,  6  Vesey,  156;  (p)  }  Prest.  Abstr.  442. 

Forster  v.  Forster,  2  Atk.  259 :  1  Prest  (q)  2  Cases  and  Opinions,  34,  F^ee- 

Abstr.  441.  love's  case. 

(n)  Allen  v.  Allen,  2  Dru.  &  Warr. 
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tioDS  of  spedal  occapancy,  and  that  then  there  could  be  no  contingent 
remainder  whatsoever. 

The  doctrine  which  enables  a  party  deriving  under  a  marriage  set- 
tlement to  defeat  its  provisions,  by  destroying  the  contingent  remain- 
ders, where  trustees  have  not  been  interposed,  has  never  been  received 
with  much  fiivour,  as  regards  estates  of  inheritance,  and  is  not  likely  to 
be  extended  to  estates  held  pur  outer  vie^  where  the  technical  reasoning 
is  wholly  inapplicable. 

17.  Prior  to  the  Statute  of  Frauds,  if  a  lessee  j^r  auter  vie  made 
an  under-lease  for  years,  or  at  will,  the  freehold,  upon  the  death  of  the 
original  lessee,  in  the  life-time  oicestuique  ri6,  was  cast  upon  the  occu- 
pying tenant  in  the  actual  possession  of  the  lands,  nolens  volens{r),  and 
according  to  the  opinion  of  Sir  Orlando  Bridgman,  the  interest  of  such 
occupier,  whether  for  years,  or  at  will,  was  merged  in  the  freehold. 
Where  a  person  made  a  long  lease  for  years,  and  afterwards  for  the 
purpose  of  avoiding  it(«),  granted  a  lease  of  the  reversion  to  an  old 
man  pur  auter  vie^  to  the  intent  that  the  lessee  for  years  should  be- 
come an  occupant  of  the  premises  when  the  old  man  died,  and  so  merge 
the  tenn  for  years :  the  old  man  having  died  soon  afterwaids,  it  was 
Tesolved  that  the  leasee  for  years  should  not  become  an  occupant,  inas- 
much as  there  was  no  vacant  possession.  Lord  Coke,  after  referring 
to  Adams's  case(^),  is  reported  to  have  observed,  that  if  lessee  pur  auter 
vie  demise  for  years  and  die,  that  the  lessee  for  years  shall  not  (against 
iiis  will)  become  an  occupant ;  but  if  lessee  pur  auter  vie  make  a  lease 
at  will  and  die,  then  the  tenant  at  will  shall  be  an  occupant,  because 
the  lease  at  will  is  determined.  Bridgman,  C.  J.,  appears  to  have 
tkought(«)  that  Brownlow's  report  of  Lord  Coke's  observations  was 
incorrect,  and  expressed  his  own  opinion(t;),  that  a  lessee  for  years 
being  in  actual  possession,  whether  his  lease  was  derived  paramount  to, 
or  under  tl^  tenant  pur  auter  tne,  became  absolutely  merged  by  the 
aocesfdon  o^he  freehold  on  the  death  of  tenant  pur  auter  vie^  in  the 
fife-time  of  cestuique  vie,  and  that  in  Adams's  case  the  lease  was  merely 
saved  from  merger  by  reason  of  the  covin  of  the  lessor. 

It  seems,  however,  to  be  correctly  laid  down  by  Gilbert,  C.  B.(ii'), 

(r)  Geary  o.  Bearcroft,  Bridgm.  bj  v.  Bearcroft,  Bridgm.  by  Bann.  492. 

fiaim.  491  ;    Chamberlain  o.  Ewer,  2  (Q  Rowles  o.  Mason,  2   Brownlow, 

Bnlst  12 ;  Skellekome  o.  Hay,  Cro.  Jac.  202. 

^ ;  2  Ro.  Rep.  124,  S.  C. ;  Preston  on  (u)  Geary  o.  Bearcroft,  Bridgm.  by 

Merger,  221.  Bann.  491,  note  (g), 

U)  Adams's  case,  cited  by  Lord  Coke  (o)  Geary  v.  Bearcroft,  Bridgm.   by 

in  Howies  v.  Mason,  2  Brownlow,  202;  Bann.  491,  492. 

ttme  case  cited  in  2  Ro.  Rep.  124;  same  (lo)  Bac  Abr.  Estate  for  Life  and 

esse  dted  by  Bridgman,  C.  J.,  in  Geary  Occupancy,  B.  2 ;  Rawlin's  case,  Hargr. 
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that  a  lessee  for  years,  holding  lands  by  title  superior  to  the  lease  pur 
auter  vie^  should  not  be  a  general  occupant  against  his  will,  as  he  did 
not,  in  the  first  instance,  purchase  under  the  contingency  of  merger  by 
occupancy,  and  the  law  will  not  suffer  the  lessor  by  his  own  act  to  de- 
stroy a  title  created  by  himself,  for  ^^  actus  legis  neminijucit  injuriam,*' 
General  occupancy  being  totally  abolished  by  the  Statute  of  Frauds, 
the  subject  can  only  be  usiefully  applied  in  illustration  of  the  principles 
regulating  special  occupancy. 

18.  A  lease  having  been  made  to  one  Philip  Dignan,  his  heirs  and 
assigns,  pur  auter  viej  at  the  yearly  rent  of  one  hundred  g^uineas,  the 
lessee  entered  and  died  in  the  life-time  of  cestuigue  me,  leaving  John, 
his  next  brother  and  heir,  and  Bernard,  his  younger  brother:  the 
elder  brother  never  entered,  nor  accepted  the  interest,  but  the  younger 
brother  having  occupied  the  premises,  it  was  contended(a;)  that  the  in- 
terest in  the  lease  vested  in  the  elder  brother  as  special  occupant,  and 
that  he  could  not  divest  himself  of  the  estate  and  liability  for  the  rent ; 
but  the  King's  Bench  ruled,  that  the  elder  brother  never  having  ac- 
cepted the  estate,  though  he  had  not  expressly  disclaimed,  was  not 
chargeable  for  the  rent  as  special  occupant. 

Upon  the  refusal  of  the  heir  to  accept  an  estate  as  special  occupant, 
it  is  apprehended  that  the  interest  vests  in  the  personal  representatives 
of  the  lessee  under  the  Statute(y),  because  by  reason  of  the  refusal  or 
disclaimer  of  the  heir,  there  is  in  fact  no  special  occupant ;  and  such 
personal  representative8(z)  cannot  renounce  or  disclaim  the  estate,  bat 
must  hold  in  the  same  manner,  and  subject  to  the  same  responsibilities, 
as  if  the  property  consisted  of  a  term  for  years. 

note  to  Co.  Litt  237,  fo.  41,  B.,  from  Law  Rep.  268,  C.  B. 

the  MSB.  of  Lord  Hale.  (y)  1  Vict.  c.  26,  8.  6,  English  and 

(x)  Dowell  V,  Dignan,  Batty,  6d8  ;  Irish, 
and  see  Johnson  p.  Streete,  Comb.  290 ;  (z)  1  Williams  on  Exeoaton^  467 ; 

Doe  denu  Rutledge  v»  Jennings,  3  Irish  Billinghurst  v.  Spearman,  1  Salk.  297> 
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RENEWABLE  LEASES. 


1.  Introduction  of  Leases  for  Lwes 

renewable  for  ever, 

2.  Nature  of  renewable  Leases. 

3.  Agreement  to  grant  a  new  Lease, 

with  ail  the  Cooenants  in  the  ori- 
ginal Lease. 

4.  Covenant  for  Renewal  not  to  he 

construed  from  the  Acts  of  the 
Parties. 

5.  Extent  of  Authority  to  demise  for 

Lives  or  Vears  consistently  with 
Lessor's  Estate* 

6.  Meaning  of  Cooenants  of  Renewal 

to  be  collected  from  the  ContexL 
7'  Doubtful  Covenants  of  Renewal 
which  have  been  construed  in  Far 
vour  of  Lessee. 


8.  JVhen  construed  to  be  limited  Cove- 

nants. 

9.  Limited  Covenant  not  enlarged  by 

Covenant  of  Renewal  for  ever  in 
subsequent  Leases. 

10.  Covenant  of  Renewal,  not  warrant- 
ed by  leasing  Power,  is  not  con- 
firmed by  subsequent  Renewals. 

\\,  JLessee  seldom  bound  to  accept  a 
Renewal. 

12.  EquitableReliefwhengivenagainst 

Laches. 

13.  Tenantry  Act. 

14.  Renewable  Leases  more  beneficial 

to  Landlords  than  Grants  in  Fee- 
Farm. 


1.  The  time  ivhen  leases  renewable  for  ever  were  first  introduced 
into  IrelaDd(a),  and  the  object  of  their  introduction,  have  been  often 
discussed,  but  have  not  been  satisfactorily  ascertained.  The  second 
Duke  of  Ormond  procured  an  Act(b)  of  the  English  Parliament, 
enabling  him  to  grant  leases(c)  for  lives  renewable  for  ever  of  his  set- 
tled estates  in  Ireland,  and  to  take  fines  to  be  applied  for  payment  of 
bis  debts,  and  for  encouraging  English  plantation  in  Ireland.  Leases 
for  lires  renewable  for  ever  soon  after  became  a  very  common  tenure, 
as  they  afforded  great  encouragement(d)  to  tenants  to  settle  upon  and 
improve  the  land,  and  the  necessity  of  renewals  ensured  to  the  land- 
lord a  frequent  recognition  of  his  title,  and  provided  an  easy  mode  for 
lecovery  of  his  rent  and  renewal  fines.  In  consequence  of  the  dis- 
turbed state  of  the  country,  and  of  the  unsettled  condition  of  landed 


(a)  See  Ljne  on  Leases,  261,  Appen- 
dii,  No.  1. 

(i)  8  &  9  Will.  III.  c.  5,  English, 
pririte  Act,  A.  D.  1697,  entitled,  "An 
Act  for  enabling  James  Duke  of  Or- 
B^<^  to  raise  money  by  sale  of  woods, 
ud  nuking  leases  for  liyes  renewable 
for  ever,  fw  payment  of  debts,  and  for 
cQcooraging  Ev^Uah  plantation  in  Ire* 
Ittd;  and  for  Charles   Lord  Weston, 


Earl  of  Arran,  in  the  kingdom  of  Ire- 
land, to  make  leases  of  his  estate  in  the 
said  kingdom." 

(c)  Sweet  0.  Anderson,  2  Bro.  Pari. 
Ca.256. 

(d)  Boyle  v.  Lysaght,  1  Ridgw.  Pari. 
Ca.  384-402  ;  Yern.  &  Scr.  135-142  ; 
Att- General  v,  Hongerford,  8  Bligh's 
Pari.  Ca.  467. 
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property,  arising  from  the  numerous  forfeitures  of  estates,  a  frequent 
acknowledgement  of  tenure  became  peculiarly  important  to  the  land- 
lord, for  it  often  happened,  in  the  course  of  years,  that  no  rent  was 
paid ;  and  if  the  land  had  been  gpranted  in  fee-farm(e),  the  landlord 
would  have  encountered  difficulties  in  establishing  his  right.  In  many 
instances  it  was  deemed  prudent  to  insert  a  clause  in  leases,  suspend- 
ing payment  of  rent,  in  case  the  demised  premises  should  be  wasted, 
destroyed,  or  become  decayed  by  means  of  any  war  or  rebellion,  so 
that  the  tenant  should  be  forced  to  abandon  the  lands,  a  circum- 
stance(y^  shewing  the  opinion  then  entertained  of  the  insecurity  of 
landed  property. 

2.  Leases  for  lives,  with  covenants  of  renewal  for  ever,  confer  a 
legal  estate  for  the  lives  of  the  persons  named  as  cestuique  vies,  and  of 
the  survivor  of  them,  accompanied  by  an  equitable  agreement  binding 
the  reversioner,  on  the  performance  of  certain  stipulations,  to  grant 
new  leases  from  time  to  time  for  ever,  on  the  decease  of  the  original 
and  substituted  cestuique  vies  respectively.  If  all  the  cestuique  vies 
die,  and  no  renewal  be  executed,  the  le8see(^)  becomes  at  law  merely 
tenant  at  will,  or  after  payment  of  rent  subsequently  accruing,  or  other 
recognition  of  a  yearly  holding,  a  tenancy  from  year  to  year  is  raised 
by  implication.  In  the  contemplation  of  a  Court  of  Equity,  however, 
the  person  entitled  to  the  benefit  of  renewal  is  considered  to  have  a  per- 
manent interest  in,  and  to  be  the  owner(A)  of  the  premises  to  all  intents 
and  purposes,  even  after  all  the  cestuique  tries  have  died ;  and  he 
may  sell,  or  encumber,  or  devise  the  property,  and  in  case  of  no 
disposition,  the  lands  may  descend  to  his  heirs.  The  benefit  of  the 
covenant  for  renewal  runs  with  the  land(t),  and  entitles  the  lessee,  or 
his  assignee,  to  recover  damages  for  its  breach  by  the  reversioner,  on 
proving  that  the  tenant's  part  of  the  contract  had  been  strictly  ful- 
filled. 

A  large  proportion  of  the  landed  property  of  Ireland  is  holden 
under  leases  for  lives  renewable  for  ever;  such  leases  are  usually 
granted  for  the  lives  of  three  persons,  with  a  covenant  binding  the 
landlord  to  renew  from  time  to  time  for  ever ;  and  upon  the  death  of 


(tf)  Barrett  o.  Burke,  5  Dow's  Pari. 
C&.22. 

if)  Lord  Induqain  o.  Bumell,  3  Ridg. 
P.  C.  376-877  ;  Browne  v.  Ti^he,  1 
Hayes,  158 ;  8  Bligh's  Pari.  Ca.  272> 
275. 

ig)  Lessee  Walker  v,  Byrne,  3  Law 
Rec.  68,  2nd  Ser. ;  but  see  Lessee  Pil- 
king^n  «.  Talbot,  5  Law  Rec.  IL 


{h)  Paine  o.  Mellor,  6  Vesey,  853. 

(0  Isteed  V.  Stoneley,  1  Anderson, 
182 ;  Skeme*8  case.  Moor.  27 ;  Ro«ie*' 
Bamford  o.  Hayley,  I2£ast,469;  Adod. 
Moor.  159,  pi.  300  ;  Kean  v.  Strong,  5 
Irish  Law  Rep.  540 ;  but  see  Haig  ^ 
Homan,  4  Bli^h's  P.  C.  380,  N.  S.  ssto 
a  covenant  totut  qvufties. 
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every  original,  as  well  as  every  substituted  cestuique  vtCy  to  add  or  in- 
sert such  life  as  shall  be  nominated  within  a  limited  period  by  the  te- 
nant, upon  payment  of  a  certain  stipulated  sum  of  money  as  a  renewal 
fine,  and  of  all  arrears  of  the  reserved  rent.  Lands  are  also  sometimes 
demised  for  a  term  of  years,  with  a  covenant  that  the  reversioner  shall 
from  time  to  time  for  ever,  upon  demand  before  or  within  a  limited  period 
after,  the  expiration  of  the  original  lease,  or  of  any  renewed  term,  exe- 
cute a  renewal  for  the  same  number  of  years,  upon  payment  of  a  spe- 
cified renewal  fine,  and  of  all  arrears  of  rent.  Leases  are  also  occa- 
sionally made  for  three  lives,  with  covenants  for  limited  renewals  upon 
the  decease  of  one  or  more  of  the  original  cestuique  tnes,  or  with  cove- 
nants for  renewal  on  the  £edl  of  every  life,  either  original  or  substituted, 
during  a  period  of  sixty-one  years,  or  some  other  limited  time. 

3.  It  is  often  doubtful  whether  a  covenant  to  renew  was  intended 
to  operate  as  a  covenant  of  renewal  for  ever,  or  merely  to  confer  a 
restricted  right  of  renewal  for  one  life  or  for  several  lives,  or  during  a 
limited  period.  The  construction  of  covenants  is  the  same  in  equity(y ) 
as  at  law,  and  courts  of  justice  are  not  inclined  to  yield  to  a  construc- 
tive inference(A),  by  means  of  which  the  inheritance  is  to  be  bound  by 
a  covenant  conferring  a  perpetual  interest,  unless  the  lease  or  agree- 
ment contain  clear  and  distinct  expressions,  shewing  that  a  perpetual 
interest  was  intended  to  be  granted. 

A  covenant  to  execute  a  new  lease  with  all,  or  the  like  covenants 
and  agreements,  contained  in  the  original  lease,  does  not  amount  to, 
or  imply  a  covenant  for  renewal  for  ever,  and  will  be  satisfied  by  the 
grant  of  a  new  lease,  with  all  such  provisions  incidental(/)  to  the  en- 
joyment of  the  new  lease,  as  are  contained  in  the  original  demise, 
excluding  the  covenant  for  renewal :  under  a  lease  of  premises  at  a 
stipulated  rent  for  twenty-one  years,  containing  a  covenant  that  the 
lessor,  his  heirs,  and  asssigns,  at  the  end  of  eighteen  years  of  the  term 
oftwenty-one  years,  or  before,  should  make  a  new  lease  of  the  premises 
to  the  lessee,  on  payment  of  a  stipulated  fine,  for  the  like  term  of 
tweniy^one  years,  at  the  like  rent,  with  all  the  covenants^  qrantSf  and 
(Sticks  in  said  indenture  contained,  it  was  decided(x»)  that  the  covenant 


( j)  Eaton  V.  Lyon,  8  Vesej,  692 ;  Ig- 
golden  9.  May,  9  Vese;,  320 ;  7  East, 
241 ;  MaxweU  v.  Ward,  M'Clell.  464  ; 
13  Price,  674,  S.  C, 

{k)  Harnett  v.  Yielding,  2  Sch.  &  Le£ 
^7 ;  Bajnham  v,  Guy's  Hospital,  3  Ves. 
296 ;  DowUng  v.  1^01,  1  Madd.  Rep. 
^ ;  Browne  v.  Tighe.  8  Bligh's  P.  C. 
299 ;  2  CI.  &  Finn.  396,  S.  C. 


(0  Hyde  r.  Skinner,  2  P.  Wms.  196 ; 
Tritton  r.  Foote,  2  Bro.  Cha.  Ca.  636 ; 
2  Cox,  174,  S.  C. ;  Russell  v.  Darwin,  2 
Bro.  Cha.  Ca.  639 ;  Lord  Inchiquin 
V.  Bumell,  8  Ridg.  P.  C.  370 ;  3  Harg. 
Jurisc.  Exercit.  179  ;  Moore  0.  Foley,  6 
Vesey,  232 ;  Kenny  v.  Forde,  Batty,  534. 

(m)  Iggulden  v.  May,  9  Vesey,  325 ; 
7  Bust,  237 ;  2  New  Rep.  449 ;  3  Smith's 
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would  be  satisfied  by  a  new  lease,  containing  all  the  covenants  in  the 
original  demise,  except  the  covenant  for  future  renewal* 

So  a  lease  for  twenty-one  years,  containing  a  covenant  for  a  limited 
renewal,  having  been  surrendered,  the  lessor,  by  indorsement  on  the 
surrendered  lease,  agreed  to  perfect  a  fresh  lease  to  the  original  lessee 
at  five  pounds  yearly  less  than  the  original  rent:  Lord  Redesdale 
held(n),  that  the  indorsement  amounted  merely  to  a  contract  for  a  new 
lease,  for  the  like  term  as  was  specified  in  the  original  instrument,  but 
did  not  extend  to  the  covenant  for  renewal,  nor  bind  the  lessor  to  give 
a  future  as  weU  as  a  fresh  lease. 

In  like  manner,  a  lease  having  been  made  by  tenant  for  life  for  the 
term  of  ninety-nine  years,  detenninable  upon  three  lives,  with  a  cove- 
nant binding  the  lessor,  his  heirs,  and  assigns,  on  the  death  of  either 
of  the  cestuigue  vieSj  and  on  payment  of  a  fine  of  £20,  within  three 
months  next  after  the  death  of  any  one  such  life,  to  grant  a  new  lease 
of  the  premises  for  another  term  of  ninety-nine  years,  determinable 
upon  the  life  of  another  cestuigue  vie^  to  be  named  by  the  lessee  under 
the  same  yearly  rent,  covenants,  and  agreements,  thereinbefore  men- 
tioned ;  a  memorandum  was  indorsed  on  the  lease,  by  which  the  per- 
son next  in  remainder  consented  to  the  grant  of  such  lease  Jbr  the  term 
therein  mentioned :  after  the  decease  of  tenant  for  life,  upon  a  bill  for 
specific  performance  of  the  covenant  for  renewal,  and  that  such  renewed 
lease  should  contain  a  covenant  of  renewal  for  an  additional  life,  it  was 
determined(o)  that  the  indorsement  only  amounted  to  an  expression  of 
consent  by  the  remainder-man  to  the  grant  of  the  term  mentioned  in 
the  lease,  which  was  for  ninety^nine  years  determinable  on  three  lives, 
and  did  not  constitute  an  agreement  to  grant  a  similar  lease,  with  simi- 
lar covenants,  when  the  term  was  ended. 

4.  It  was  formerly  ruled(p),  that  a  covenant  binding  a  landlord  to 
renew  the  lease  of  demised  premises,  under  the  same  rents  and  cove- 
nants, had  received  a  construction  from  the  acts  of  the  parties,  by  rea- 
son of  several  successive  renewals  of  the  lease  having  been  made,  each 
including  the  clause  for  a  future  renewal,  and  that  a  similar  covenant 
should  be  inserted  in  every  subsequent  renewal.  However,  it  is  now 
settled  that  neither  prior  nor  subsequent  acts  of  parties  should  be  suf- 
fered to  govern(9)  the  construction  ofa  legal  instrument,  and  that  such 

Rep.   259;    3  Harffr.  Jurisc.    Exerdt.  (o)  Dowling  t;.  Mill,  1  Madd.  Rep.  541. 

222  ;  Swan  v,  Colclough,  1  Hayes  &  J.  \p)  Cooke  v.  Booth,  Cowper,  819. 

807.  (q)  Eaton  ».  Lyon,  3  Vesey,  690;  Ig- 

(a)  Harnett  v.  Yielding,  2  Sch.  &  Lef.  gidden  v.  May,  9  Vesey,  329. 
549-556. 
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acts  were  not  admissible  in  evidence  for  the  purpose,  and  that  every 
deed  must  be  construed  as  at  the  moment  of  its  ezecution(r).  If  the 
original  lessor(«)  had  declared  it  was  his  intention  to  bind  himself  to 
grant  a  perpetual  renewal,  his  declaration  could  not  be  allowed  to 
alter  the  construction  of  the  deed,  and  the  subsequent  renewals  of  the 
lease  do  not  afford  evidence  so  unequivocal  as  the  lessor's  declaration 
OD  the  subject. 

Under  a  lease  containing  a  covenant  for  renewal,  and  which  was 
expressed  to  be  granted  in  consideration  of  the  surrender  of  a  former 
lease,  the  King's  Bench  ruled(^),  that  such  surrendered  lease  could  not 
be  resorted  to  for  the  purpose  of  giving  a  construction  to  the  covenant 
for  renewal  inserted  in  the  new  lease. 

5.  Where  a  lease  for  lives  renewable  for  ever  is  limited  in  strict 
settlement,  reserving  power  to  the  tenant  for  life  to  make  leases  for 
any  term  consistent  with  his  interest  in  the  premises,  at  the  best  rent, 
and  without  fine,  it  has  been  questioned(tf)  whether  the  tenant  for  life 
is  enabled  to  grant  a  lease  for  any  period  exceeding  the  UgcU  estate 
subsisting  in  the  premises  at  the  time  of  making  the  demise ;  or  whether 
the  tenant  for  life  is  not  empowered  to  bind  the  equitable  interest  by 
gnmting  a  lease  for  lives,  with  covenant  of  renewal  forever.  The  inte- 
rest in  a  lease  for  lives  renewable  for  ever,  was  limited  in  strict  settlement 
to  the  use  of  R.  Hobart  for  his  life,  with  remainders  over,  and  power 
was  given  to  the  tenant  for  life  to  demise  or  lease  for  any  term  of 
yeaiB  consistent  with  the  estate  or  term  for  which  the  premises  shall  be 
then  held,  in  possession  and  not  in  reversion,  at  the  best  rent  and 
without  fine :  by  lease  dated  the  23rd  of  March,  1785,  R.  Hobart 
demised  the  premises  to  one  Buchanan,  his  heirs,  &c.,  for  three  speci- 
fied lives,  with  covenant  for  renewal  for  ever,  in  as  ample  a  manner  as 
the  said  R.  Hobart  is  entitled  to  set  the  same,  at  the  yearly  rent  of 
£22  18«.,  with  a  renewal  fine  of  five  pounds  upon  the  fall  of  every 
cestuique  vie^  during  the  first  six  years  of  the  term,  and  of  eleven 
pounds  upon  the  &11  of  each  life  afterwards :  all  the  cestuique  vies{v) 
named  in  the  original  lease,  which  were  subsisting  in  1785,  having 
died,  and  the  remainder-man  under  the  settlement  having  procured  a 
renewal  of  the  original  lease,  brought  his  ejectment  against  the  under- 
lessee,  although  two  of  the  cestuique  vies  named  in  the  underlease  of 

(r)  Balfour  ©. Welland,  16  Vesey,  156;  (fcm.Wyndhamt7.HaIcombe,  7  T.  R.  713. 

Iggulden  V.  May,  9  Vesey,  329.  (a)  O'Brien  v.  Grierson,  2  Ball  &  B. 

(«)  Iggulden  V,  May, 2  New  Rep.  451 ;  323  ;  and  see  Skernes  case.  Moor,  27, 

«Qd  see  Reony  v.  Forde,  Batty,  534  ;  pi.  88  ;  Moor,  159,  pi.  300 ;  6  Vin.  Abr. 

Browne  v.  Tighe,  2  CI.  &  Finn.  409.  391,  Covenant,  I.  pi.  2. 

(0  Kenny  v.  Forde,  Batty,  534 ;  Doe  {v)  Hackett  v.  Hobart,  1  Jones,  288. 
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1785  were  then  in  being,  and  hanng  obtained  judgement  at  law,  the 
undertenant  exhibited  his  bill  in  the  Exchequer  for  an  injunction,  and 
the  Court  ruled  that  the  tenant  for  life  was  authorized  by  the  power  to 
demise  the  premises  for  three  lives  other  than  those  which  were  nomi- 
nated in  the  original  lease,  and  that  such  underlease  was  valid  pro  ianto^ 
and  was  not  vitiated  by  the  insertion  of  the  covenant  for  renewal,  and 
awarded  an  injunction  during  the  existence  of  the  then  surviving  ce^/ttt- 
que  vies  in  the  lease  of  1785,  but  they  declined  expressing  any  opinion 
with  respect  to  the  validity  of  such  covenant  for  renewal. 

Several  denominations  of  land,  of  which  some  were  holden  in  fee,  and 
some  for  terms  of  years,  and  the  lands  of  Tubrid  by  lease  for  lives  re- 
newable for  ever,  were  limited  in  strict  settlement  to  the  use  of  Thomas 
Palmer,  for  his  life,  with  remainders  over,  and  a  power  was  reserved  ena- 
bling the  tenant  for  life,  and  every  other  person  to  whom  any  estate  was 
g^nted,  when  in  possession,  to  demise  the  premises  or  any  part  thereof 
by  indenture,  for  any{w)  term  or  number  of  lives  or  years  cansisient 
with  their  respective  interests  therein^  to  commence  in  possession  and 
not  in  reversion,  at  the  best  yearly  rent  and  without  fine.  By  indenture 
dated  the  10th  of  November,  1783,  Thomas  Palmer,  the  tenant  for  life, 
demised  the  lands  of  Tubrid  for  three  other  lives  than  those  which 
were  contained  in  the  original  lease  thereof,  with  covenant  for  renewal 
for  ever,  on  payment  of  a  renewal-fine  of  five  pounds  on  the  fall  of 
every  cestuique  vie.  A  case  was  sent  by  Lord  Plunket  for  the  opinion 
of  the  Common  Pleas,  whether  the  lease  of  November,  1783,  and  the 
covenant  of  renewal  for  ever  which  it  contained,  were  warranted  by 
the  leasing  power,  and  a  certificate  was  returned  that  the  lease  and 
covenant  for  renewal  for  ever  were  warranted  by  the  leasing  power  in 
the  settlement.  Upon  appeal  to  the  House  of  Lords(jB),  the  decree 
founded  upon  this  certificate  was  reversed,  and  Lord  Cottenham  ob- 
served it  was  a  well-known  rule,  that  a  lease(y)  under  a  power  to  lease 
for  lives,  must  be  confined  to  subsisting  lives,  and  that  the  attempt  to 
extend  the  estate  of  the  lessee  to  future  lives  to  be  named,  could  not 
be  sustained :  that  a  power  prohibiting  reversionary  leases,  and  the 
taking  of  fines,  did  not  authorize  a  lease  for  lives  with  a  covenant  of 
renewal,  because  such  a  covenant,  professing  to  bind  the  persons  in 
remainder,  was  in  fact  a  stipulation  to  grant  leases  in  reversion,  on  the 
fall  of  the  cestuiqne  vies  ;  though  it  was  impossible  to  anticipate  that 

(w)  Smith  V.  Clarke,  Smjthe,  367 ;  2  (y)  Doe  ciem.  Wyndham  v»  Halcombe, 

Irish  Law  Rep.  79-205.  7  T.  R.  713 ;  Fairclatm  dem.  Harte  v. 

(x)  Clarke   v.  Smith,    upon  appeal,  Wilson,  K.  fi.  Trin.  1836,  ante,  54. 
August,  1842,  6  Jurist,  697. 
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the  rent  oiigiBally  reserved  should  always  continue  the  best  rent  which 
could  be  procured  for  the  premises. 

A  letter  of  attorney  being  granted  by  owners  of  the  inheritance  in 
laodsi  authorizing  their  nominee  and  agent,  so  £»*  as  their  respeo- 
tiTe  interests  extended(z),  to  receive  the  rents  of  the  property,  and 
to  set  the  same  for  such  terms  of  lives  or  years  as  should  be  agreed 
OB  by  such  agent,  provided  such  leases  were  made  at  the  best  rents 
without  fines,  the  owners  undertaking  to  ratify  every  lawful  act  of  their 
agent,  as  if  they  were  present  and  executing  parties  thereto ;  the  agent, 
acting  under  the  letter  of  attorney,  executed  a  lease  in  the  names  of 
his  principals,  of  a  building  lot  of  ground,  in  a  village  on  the  property, 
for  the  lives  of  three  spedfied  persons,  at  a  yearly  rent,  with  a  cove- 
nant for  renewal  for  ever  on  payment  of  twenty  shillings  as  a  renewal 
fine :  upon  a  bill  for  specific  execution  of  the  covenant,  the  Court  of 
Exchequer  held  that  the  agent  being  authorized  to  manage  the  estate, 
according  to  the  extent  of  the  interests  of  the  owners,  an  intention  was 
to  be  inferred  to  give  the  agent  the  same  control  over  the  estate 
which  the  principals  possessed ;  that  in  ordinary  cases  a  power  ena- 
blmg  a  tenant  for  life  to  make  leases  pur  outer  me^  would  not  warrant 
the  grant(a)  of  a  lease  for  successive  lives ;  but  where  the  power  was 
to  be  exercised  over  building  lots  in  a  town,  so  as  to  induce  improve- 
ments, the  mode  of  leasing  by  covenant  for  renewal  was  not  inequitable, 
and  a  decree  for  specific  performance  was  pronounced. 

6.  If  a  person  entitled  to  an  estate  of  inheritance  agree  to  make  a 
lease  for  lives,  or  for  years,  with  a  coyenant(ft)  of  renewal  for  ever,  and 
eren  though  it  is  not  stipulated  in  express  terms  that  a  renewal  for 
erer  shall  be  g^ranted,  where  it  manifestly  appears  from  the  whole  con- 
text(c)  of  the  instrument  that  a  perpetual  renewal  must  have  been 
contemplated  by  the  parties,  and  that  their  intention  would  be  defeated 
by  any  limited  covenant  of  renewal,  a  Court  of  Equity  will  enforce 
specific  performance  of  the  agreement. 

Where  a  lease  was  made  in  consideration  of  the  lessee's  under- 
taking, at  his  own  charges,  to  repair  all  the  defects  of  reparation  in 
the  mills,  for  twenty-one  years  at  the  yearly  rent  of  £4 1 ,  and  it  was  cove- 
nanted that  if  the  lessee,  his  executors,  &c.,  should  at  any  time  there- 
after, before  the  expiration  of  the  term,  be  minded  to  renew,  and  take  a 

(2)  Boybnd  v.  Warner,   1  Hayes  &  No.  16,  foL  62,  in  the  Appendix;  Shep- 

JoQa,  79.  pard    v.  Doolan,  3  Dru.  &  W.  1 ;  5 

(a)  See  Doe  dem.  Wyndham  v.  Hal-  iruh  £q.  Rep.  6,  varying  the  order  at 

combe,  7  T.  R.  713.  the  RoUb  ;  Flan.  &  K.  596;  4  Irish  Eq. 

{h)  Willan  V.  WiUan,  16  Vesey,  84.  Rep.  654. 

(c)  Taylor  o.Pol]ar(CLyne  on  Leases, 
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further  lease  of  the  premises,  then,  upon  application  at  any  time  before 
the  last  six  months  of  the  term,  the  lessor  or  his  assigns,  should  grant 
such  further  lease  as  should  by  the  lessee,  his  executors,  &c.  be  desired, 
without  any  fine,  and  under  the  same  rent  and  covenants  anfysB  in  the 
old  lease :  upon  a  bill  for  specific  performance(d)  of  the  covenant  of 
renewal,  a  decree  was  pronounced  for  anew  lease  for  twenty-one  yeais, 
subject  to  the  same  rents  and  covenants  as  in  the  original  lease,  inclu- 
ding the  covenant  for  renewal,  which  was  afterwards  confirmed  on 
appeal.  Lord  Ellenborough(e),  observing  on  this  case,  remarked, 
that  as  the  covenant  left  it  to  the  lessee  himself  to  say  what  interest 
he  would  require,  it  was  not  unfiedr  to  infer  from  thence,  that  he  who 
might  have  asked  a  lease  for  any  number  of  years,  did  not  exceed  what 
was  intended,  by  requiring  a  lease  with  a  covenant  to  renew. 

7.  A  lease  for  lives  with  an  express  covenant  for  a  single  renewal, 
may,  by  subsequent  expressions  in  the  same  instrument,  be  enlarged 
into  an  agreement  for  a  renewal  for  ever,  which  will  be  specifically 
enforced. 

Where  premises  were  demised  in  consideration  of  the  surrender  of 
a  lease  then  subsisting,  and  of  a  fine  of  £136,  at  the  yearly  rent  of 
Jbrty^hree  shillings  and  eightpence,  for  three  lives,  and  the  lessee  co- 
venanted at  the  death  of  any  of  the  cesiuique  vies,  which  ^ould  first 
happen,  to  pay  a  sum  of  sixty^-eight  pounds,  in  the  name  of  a  fine,  for 
every  life  added  or  renewed{f)Jrom  time  to  time^  and  in  eonsideiation 
of  such  fine,  to  be  paid  at  Crewe  Hall,  or  at  the  place  where  the  said 
Hall  then  stood,  for  adding  one  life  to  the  remaining  lives  therein-be- 
fore  mentioned,  the  lessor  covenanted  that  he,  his  heirs,  executors,  and 
assigns,  should  execute  one  or  more  lease  or  leases,  under  the  same 
rents  and  covenants  as  were  expressed  in  the  original  lease,  and  so  to 
continue  the  renewing  such  lease  or  leases  to  the  lessee,  or  his  assigns* 
paying  the  sum  oi  sixty-eight  pounds  for  every  life  so  added  or  renewed 
from  time  to  time,  according  to  the  true  intent  and  meaning  of  the  in- 
denture :  upon  a  bill  for  specific  performance.  Lord  Hardwicke  decreed 
the  plaintiff  entitled  to  a  new  lease,  with  covenant  for  renewal  for  ever, 
and  Lord  EUenborough,  on  referring  to  this  case(^),  observed,  that  the 
words  *^  so  to  continue  renewing  such  lease  or  leases"  plainly  imported 
a  repetition  of  renewal. 

{d)  Bridges  v,  Hitchcock,  5  Bro.  Pari.  Brougham's  Observations  on  this  case  is 

Ca.  6 ;  3  Hargr.  Jurisc.  Exerc.  188.  Browne  v.  Tigbe,  8  Bli.  P.  Ca.  291 ;  2 

(e)  Iggulden  V.  May,  7  East,  245.  Ch.  &  Finn,  417,  S.  a 

(/)  Furnival  v.  Crew,  3  Atk.  83 ;  3  {g)  Iggulden  v.  May,  7  EMt,  245. 
Hargr.  Jurisc.  Exerc.  202 ;  and  see  Ld. 
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Under  a  lease  for  nineij^nine  years  determinable  on  three  lives, 
ooDtaining  a  covenant  that  the  lessees,  their  heirs,  executors,  &c. 
should  have  liberty(A),  at  the  death  of  any  of  the  cestuique  vieSf  to  re- 
new the  same,  on  payment  of  a  specified  renewal  fine,  within  six  months 
after  the  expiration  of  such  life ;  and  in  case  of  neglecting  to  pay  such 
renewal  fine  within  six  months  after  the  death  of  any  of  the  original 
eeshtique  vies,  or  any  other  succeeding  li/iy  above  all  arrears  of  rent 
tlien  due,  as  a  fine  for  inserting  such  other  person's  life  in  the  lease, 
that  then  the  benefit  of  renewal  should  be  utterly  lost,  it  was  de« 
creed  by  Lord  Redesdale,  that  the  lessees  were  entitled  to  renewals  of 
the  lease  from  time  to  time  for  ever. 

A  lease  was  made  in  the  year  1695  for  three  lives,  with  a  covenant 
bbding  the  lessee  his  heirs  and  assigns,  to  payjifteen  pounds  upon  the 
death  of  any  cestuique  fl»e,  who  should  ^r^^  happen  to  die,  and  that,  in 
consideration  thereof,  the  lessor,  his  heirs  and  assigns,  should  perfect  a 
new  lea8e(t)  of  the  premises  for  three  lives,  under  the  yearly  reservations 
and  coyenants  aforesaid,  whereof  two  of  the  lives  were  to  be  part  of 
sodi  three  lives,  and  tipofi  the  same  terms  at  all  times  thereafter^  upon 
the  death  of  any  life,  the  renewing  of  a  life  or  the  changring  of  a  life ; 
the  lease  to  be  perfected  at  the  costs  and  charges  of  the  lessee,  his 
hein  and  assigns  :  the  Irish  Court  of  King's  Bench,  on  a  case  from 
Chancery,  certified  that  the  covenant  was  for  perpetual  renewal,  and 
a  decree  was  pronounced  accordingly. 

Where  a  lease  was  made  for  the  life  of  the  lessee,  and  of  two  other 
persons,  and  a  covenant  was  afterwards  entered  into  by  the  rever- 
^oner(;')y  binding  him,  his  heirs  and  assigns,  to  renew  the  lease  upon 
the  fitU  of  any  of  the  original  cestuique  viesy  and  instead  of  such  life,  to 
insert  such  other  life  as  should  be  nominated  by  the  lessee,  and  should 
do  8o(A)  as  often  as  any  of  the  lives  mentioned  in  the  original  lease,  or 
thereafter  to  be  nominated,  should  happen  to  die :  Lord  Clare,  in  de- 
livering the  judgement  of  the  Irish  House  of  Lords,  said,  it  was  clear 
that  the  tenant's  right  of  renewal  was  not  confined  to  the  life  of  the  cove- 
nantor, because  the  covenant  extended  to  his  heirs ;  nor  was  it  Jimited  to 
the  life  of  the  lessee,  as  he  was  one  of  the  cestuique  vies  in  the  original 
lease ;  nor  could  it  be  limited  to  a  single  renewal  upon  the  ftdl  of  each 
of  the  original  cestuique  viesj  for  the  covenant  was  express  to  renew  not 

(A)  Austen  v.  CavendiBh,    Lyne    on  saght,  1  Ridg.  Pari.  Ca.  384 ;  Vem.  & 

L««c«,  118.  in  the  note.  Scr.  135,  S.  C. 

(0  Ld.  Clermont  v.  Ld.  Downahire,  (J)  Palmer  v.  Hamilton,  2  Ridg.  Pari. 

^1 541,  in  the  note.     The  same  case  Ca.  535^50. 

nu>re  folly  stated  in  Lyne  on  Leases,  (A)  See  Doe  dem.  Hardwicke  r.  Hard- 

App.  52,  case  14 ;  and  see  Boyle  v.  Ly-  wicke,  10  East,  549l554. 
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only  upon  the  fall  of  the  original  cestuique  vies^  but  upon  the  fell  of 
any  life  thereafter  to  be  inserted  in  the  lease,  in  the  place  of  the 
original  lives. 

An  article  was  executed  by  Robert  Miller,  in  the  following  words: 
Memorandum :  <*  that  I  promise  to  perfect  unto  Thomas  Lewinalease 
of  the  lands  of  Ultanagh,  in  the  county  of  Mayo,  now  held  by  him  for 
three  lives  renewable^  with  the  same  clauses  and  covenants,  and  after 
the  same  form  of  Thomas  Lindsey's  lease  of  the  lands  of  Turin  from 
me,  to  commence  from  the  1st  day  of  May  last,  to  the  said  Thomas 
Lewin,  his  heirs,  executors,  administrators  and  assigns,  at  the  clear 
yearly  rent  of  £45 ;  and  further  covenant  to  take  a  surrender  of  the 
said  lands  of  Ultanagh,  every  seventh  year  of  said  lease,  giving  me 
twelve  months'  notice  in  writing.  In  witness  whereof,  both  parties 
have  hereunto  put  our  hands  and  seals,  this  seventh  day  of  May,  1743. 
This  instrument  was  signed  by  both  parties,  and  the  lease  to  which  it 
referred  appeared  to  be  an  indenture  dated  the  30th  of  October,  1734," 
whereby  Robert  Miller  demised  the  lands  of  Turin,  in  the  county  of 
Mayo,  to  Thomas  Lindsey,  his  heirs  and  assigns,  fer  ever^  for  three 
specified  lives,  paying  thereout  during  the  continuance  of  the  demise, 
and  every  renewal(/)  thereof,  the  yearly  rent  of  £104  I5s.;  and  it  was 
covenanted  that  the  lessor,  his  heirs  and  assigns,  from  time  to  time, 
within  the  space  of  twelve  months  next  after  the  death  of  any  of  the 
cestuique  vies  therein  mentioned,  or  after  the  death  of  any  future  Ufi 
or  lives  to  be  added  thereto,  or  to  be  named  or  inserted  in  any  other  lease 
to  be  thereafter  made  of  the  premises,  to  the  said  lessee,  his  heirs  or 
assigns,  upon  receipt  or  tender  of  the  sum  of  twenty^three  shillings,  by 
way  of  fine  on  every  such  new  life  or  lives,  would  make  a  new  and  fur* 
ther  lease  of  the  premises,  at  the  like  rent  of  £104  I5s. ;  in  which  new 
lease,  together  with  the  other  two  lives  then  in  being,  should  be  in- 
serted such  and  the  like  clauses,  covenants,  and  reservations,  as  were 
contained  in  the  original  lease.  Thomas  Lewin  entered,  and  paid  the 
rent  reserved  by  the  article,  but  no  lives  were  ever  nominated,  and  no- 
tice to  quit  having  been  duly  served,  an  ejectment  was  brought  to 
evict  the  interest  of  the  persons  holding  the  lands  of  Ultanagh  under 
Thomas  Lewin.  A  bill  was  exhibited  on  the  27th  of  February,  ISlTi 
for  an  injunction,  and  to  have  the  agreement  specifically  executed  by 
the  grant  of  a  lease  for  three  lives,  with  covenant  of  renewal  fi>r  eTer, 
after  the  form  of  the  lease  to  Thomas  Lindsey :  the  cause  was  heard 
on  the  9th  of  November,  1819,  when  Lord  Manners  expressed  his 

(0  Lewin  v.  Miller,  in  Chancery,  9th  Nov.  1619,  MSS. 


RENEWABLE  LEASES.  253 

opinioii  that  the  article  was  a  contract  for  a  lease,  with  a  coyenant  of 
renewal  fir  ever^  in  conformity  with  the  lease  to  Thomas  Lindsey ; 
but  as  the  lessor's  right  to  make  any  lease  of  the  premises  was  dis- 
puted, a  decretal  order  was  pronounced  directing  an  ejectment  to  be 
brought  by  the  defendant  in  equity,  for  recovery  of  the  lands  com- 
prised in  the  instrument  of  1743,  and  that,  on  the  trial,  the  article  was 
to  be  taken  as  a  legal  demise  for  ninety-nine  years,  and  the  question  to 
be  tried  was,  whether  such  a  lease  was  binding  on  the  inheritance.  A 
rerdict  having  been  found  in  favour  of  the  tenant,  a  decree  was  made, 
dec]aring(m)  that  the  tenant  was  entitled  to  have  the  agreement  of  the 
7th  of  May,  1743,  specifically  executed  after  the  same  fonn  of  the 
lease  of  the  lands  of  Turin,  made  by  Robert  Miller  to  Thomas  Lind- 
sey, to  be  executed  pursuant  to  said  agpreement,  with  similar  covenants 
of  renewal  ,/&r  ever^  as  contained  in  the  said  lease ;  and  an  account  was 
directed  of  what  was  due  to  the  landlord  Croasdaile  Bowen  Miller,  for 
rentand  arrears  of  rent  out  of  the  premises,  under  the  agreement,  and  also 
forrenewal  fines,  septennial  fines,  and  interest  for  the  same  respectively, 
according  to  the  course  of  the  Court ;  the  account  as  to  renewal  and 
septennial  fines  to  be  taken  on  the  same  lives,  and  according  to  the 
lease  of  Turin,  and  the  renewals  thereof,  as  £Eir  as  the  same  were 
capable  of  bdng  ascertained ;  and  it  was  referred  to  the  Master  to  set- 
tle the  lease,  which  all  necessary  parties  were  ordered  to  execute,  on 
payment  of  such  sum  as  should  be  found  due. 

Under  a  lease  for  three  lives,  containing  a  covenant  that  the  lessee, 
bis  executors,  &c«  should  and  might  from  time  to  time,  and  at  all 
ttma  after  the  death  of  any  of  the  cesluique  vies,  renew  his  lease,  by 
putting  in  any  other  life  in  place  of  the  deceased,  paying  one  pepper- 
corn for  such  renewal :  one  of  the  cestuigue  vies  having  died,  the 
lessor  by  deed,  tn  pursuance  and  execution  of  the  covenant,  granted  a 
renewal  by  substituting  a  new  life  in  place  of  the  life  which  had  fisdlen, 
and  it  was  thereby  covenanted,  that  in  case  the  lessee,  his  executors, 
&c.  should  be  minded,  by  virtue  of  the  covenant  in  the  original  lease, 
to  have  another  life(A)  inserted  in  lieu  of  the  life  that  should  happen  to 
&11,  and  so  to  make  them  up  three  lives  again  ;  then  that  the  lessor, 
bis  heizs  and  assigns,  should,  from  time  to  time,  insert  such  life  as  the 
lessee,  her  executors,  &c.  should  name,  so  as  to  make  them  up  three 
tives  again,  pursuant  to  the  clause  or  covenant  for  renewal  in  the  ori- 
ginal lease  mentioned :  a  decree  for  specific  performance  of  the  cove- 
Cm)  Lewm  V.  liiller,  lOth  August,  Pari.  Ca.  449;  Vera.  &  Scriv.  157, 
1821,  Book  of  UeariDffs.  S.  C. 

(a)  Atkinson  v,  Pusworth,   1  Ridg. 
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nant  of  renewal  was  affirmed  by  appeal  to  the  Irish  House  of  Lords; 
and  Lord  Avonmore,  in  delivering  the  opinion  of  the  Judges  upon  the 
subject,  stated  it  was  an  established  rule,  that  when  two  or  more  deeds 
or  instruments  act  upon  one  and  the  same  subject  matter,  they  should 
be  construed  as  one  and  the  same  instrument,  and  each  was  to  be  made 
auxiliary  to  the  other,  in  order  to  come  to  the  true  sense  and  meaniDg 
of  the  whole ;  and  further,  that  one  of  the  best  ways  of  explaining  an 
ambiguous  instrument  was  by  referring  to  the  acts  of  the  parties  on 
the  subject ;  and  relying  chiefly  on  the  words  ^'  at  all  times,"  the  jost 
and  obvious  force  of  which  he  said  was  to  convey  the  idea  of  a  perpe- 
tuity, as  explained  by  the  expression,  ^*  so  to  make  them  up  three  liva 
again"  contained  in  the  covenant  for  renewal  in  the  second  lease,  he 
concluded  that  the  covenant  in  the  first  lease  was  to  be  construed  a 
covenant  for  perpetual  renewal. 

8.  Henry  Russell,  being  possessed  of  the  lands  of  Forthill,  in  the 
town  of  Gal  way,  containing  eleven  acres,  for  a  term  of  300  years,  by 
indenture  dated  the  2nd  of  October,  1713,  demised  the  same  to  Ed- 
ward Eyre,  his  executors,  &c«  for  a  term  of  forty  years,  commenciog 
from  the  1st  of  May  then  last,  at  the  rent  of  £12  for  the  first  nine 
years  of  the  term,  and  at  the  rent  of  £12  10«.  during  the  remainder  of 
the  term  :  the  lessee  covenanted  to  pay  the  rent,  and  to  yield  up  the 
premises  at  the  end  or  sooner  determination  of  the  demise,  and  the 
lessor  covenanted  to  pay  all  quit-rent,  or  allow  it  out  of  the  rent,  and 
that  he  would  ^om  time  to  time^  and  at  all  times  he  should  thereto  be 
required  by  the  said  Edward  Eyre,  his  executors,  &c.,  perfect  and  renew 
a  lease  of  the  premises  for  thirty-one  years,  at  the  same  reserved  rent(o), 
and  with  the  same  conditions  and  covenants  therein-before  set  forth. 
Four  successive  renewals  of  the  lease,  each  for  the  term  of  thirty-one 
years,  were  executed  by  the  original  lessor,  Henry  Russell,  whoi  his 
estate  in  the  premises  became  vested  in  Thomas  Henry  Royse,  and  the 
lessee's  interest  in  the  lease  came  to  Robert  Hedges  Eyre*  The  last 
renewal  bore  date  in  June,  1761,  and  in  April,  1818,  a  bill  for  renewal 
was  filed  by  Robert  Hedges  Eyre  :  the  defendant  by  his  answer 
insisted  that  the  covenant  only  conferred  a  right  to  a  renewal  during 
the  continuance  of  the  original  term  of  thirty-one  years,  or  at  most  to 
a  renewal  during  the  life  of  Henry  Russell,  the  original  lessor,  and  did 
not  amount  to  a  covenant  of  renewal  Jbr  ever{p) ;  and  Lord  Manners 
being  of  opinion  that  the  covenant  extended  only  to  a  renewal  for  a 

(o)  Robert  Hedges  Eyre  v.  Thomas     July,  1821,  MSS. ;  Sheppard  v«  DooUd» 
Henry  Royse,  Trin.  1821,  in  Chancery.      4  Irish  £q.  Rep.  654 ;  3  Urn.  &  Wan.  h 
{p)  Eyre  v.  Royse,  in  Chancery,  Slst 
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tenn  of  thirty-one  yean,  in  addition  to  the  original  tenn,  the  bill  was 
dismissed.  The  authority  of  Atkinson  v.  Pilsworth(7)  was  strongly 
relied  on,  but  Lord  Manners  considered  the  decision  in  that  case  to 
have  been  governed  by  Cooke  v.  Booth(r),  and  that  the  several 
renewals  of  the  lease  by  Henry  Russell  could  not  be  used  for  the  pur- 
pose of  giving  a  construction  to  the  covenant  in  the  original  lease,  and 
that  the  words  *'  from  time  to  time,  and  at  all  times j*'  referred  only  to 
the  term  originally  demised. 

So  where  a  lease  was  made  to  three  persons  for  their  own  lives,  and 
the  life  of  the  survivor,  containing  a  covenant  by  the  lessor,  at  the 
death  of  any  of  the  said  three  lives,  their,  or  any  or  either  of  their  heirs, 
executors,  administrators,  and  assigns(«),''a/  all  times  thereafter,  upon 
payment  of  one  year's  rent  to  the  lessor,  his  heirs  or  assigns,  that  it 
should  be  lawful  for  any  and  every  of  the  surviving  lessees,  their  or  any 
or  either  of  their  heirs,  executors,  administrators,  or  assigns,  to  put  in 
any  new  life  as  he  or  they  should  nominate,  and  the  demised  premises  to 
be  enjoyed  during  such  life,  at  the  rents,  covenants,  and  reservations 
before  expressed :  the  King's  Bench,  upon  a  case  from  Chancery,  cer- 
tified  that  this  covenant  was  not  a  covenant  for  perpetual  renewal. 

By  lease  made  in  the  year  1663,  for  a  term  of  ninety-eight  years, 
the  lessor  covenanted  that  he,  his  heirs  and  assigns,  should  upon 
request  to  him  or  them  by  the  lessee,  his  executors,  &c.,  Jrom  time  to 
time  renew  the  lease,  and  perfect  such  other  further  assurances(^)  as  the 
kssee,  his  executors,  &c.  should  reasonably  with  their  counsel  advise, 
devise,  or  require,  for  the  better  strengthening,  confirming,  and  sure^ 
making  of  the  demised  premises,  unto  the  lessee,  his  executors,  &c.,  at 
such  rents,  and  under  such  covenants  and  conditions  as  were  contained 
in  the  lease :  the  Court  of  Exchequer  held  that  the  covenant  was,  in 
reality,  nothing  more  than  a  covenant  for  further  assurance,  and  did 
sot  confer  any  r^ht  to  a  renewal  for  ever,  and  their  dismissal  of  the 
bill  for  renewal  was  affirmed  on  appeal. 

9.  Where  an  original  lease  only  covenants  for  a  limited  renewal, 
and  the  reversioner,  acting  under  a  supposition  that  the  tenant  is  enti- 
tled to  a  renewal/ar  ever^  without  farther  consideration  than  payment 
of  the  stipulated  renewal  fine,  grants  a  lease  for  lives  renewable  for 
erer,  purporting  to  be  made  in  execution  of  the  covenant  contained  in 


(o)  Atldiison  V*  Pilsworth,   1  Ridg. 
P»L  Ca.  449 ;  Vem.  &  Scr.  167.  S.  C. 


Eq.  Rep.  341. 
(0  Browne  v.  Tighe,  1  Hayes,  158  ; 
(r)  Cooke  v.  Booth,  2  Cowper,  819.        4  Law  Rec.  26, 123;  same  case  on  ap- 
{*)  Kenny  o.  Forde,  Batty,  534 ;  and     pea]«  8  Bligh's  Pari.  Ca.  272 ;  2  CI.  & 
Ke  the  observations  of  Lord  Plunket  on      Finn,  396. 
this  case  in  Hamilton  v.  Patten,  1  Irish 
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the  original  lease,  although  the  reversioneTS  were  sdsed  in  fee,  the 
covenant  for  renewal  for  ever  being  inserted  through  mistake,  will  not 
be  enforced  in  equity. 

By  lease  made  in  the  year  1692  for  three  lives,  the  lessor  covenanted 
from  time  to  time  to  renew  the  same  to  the  lessee,  his  heirs  and  assigpas, 
in  place  of  any  of  the  three  original  cestuique  vies^  on  a  fine  of  one 
whole  year's  value  of  the  premises,  to  be  paid  for  such  renewal :  the 
lease  was  renewed  several  times,  and  in  the  year  1740  a  further 
renewal  was  executed  by  the  then  tenant  for  life  of  the  reversion,  by 
grant  of  the  premises,  **  at,  under,  and  subject  to  the  same  clauses  in 
the  original  lease,  including  the  covenant  of  renewal  for  ever."  Ano- 
ther renewal  was  ezecuted(«)  in  the  year  1768,  and  upon  a  bill  by  the 
tenant  in  March,  1790,  for  a  renewal,  it  was  contended,  that  the  rever- 
sioner, and  those  deriving  under  him,  were  bound  by  the  acknowledge- 
ment or  covenant  contained  in  the  renewal  of  1740 ;  but  it  was 
decided  by  Lord  Clare,  that  though  an  intermediate  renewal(t;)  may 
have  been  executed  by  a  tenant  in  fee  simple^  in  pursuance  of  a  tup- 
posed  covenant  of  renewal  for  ever,  yet  that  the  heir  of  the  person 
granting  such  renewal  under  a  mistaken  supposition,  is  not  bound,  and 
the  bill  was  dismissed,  which  decree,  upon  rehearing(t<7)  before  Lord 
Manners,  was  affirmed. 

A  clause  contained  in  a  lease  made  in  the  year  1672,  by  which  it 
was  agreed  between  the  parties,  <*  that  upon  the  renewing  or  inserting 
of  any  life  or  lives,  there  should  be  paid  by  the  lessee,  his  heirs  or 
assigns,  the  sum  of  £16  6«.  Ad.  unto  the  lessor,  his  heirs  or  assigns,** 
was  decided  by  the  Queen's  Bench  not  to  amount  to  a  covenant(x) 
for  perpetual  renewal,  and  upon  a  bill  in  Equity  to  have  this  instru- 
ment, which  was  lost,  declared  a  lease  for  lives  renewable  for  ever,  it 
was  admitted  that  the  clause  in  question  did  not  create  a  covenant  of 
renewal  for  ever ;  but  it  was  contended(y),  that  after  such  a  lapse  of 
time,  and  the  grant  of  seven  successive  renewals,  there  was  groond 
to  presume  that  the  lease  contained  a  covenant  of  renewal  for  ever, 
and  that  the  clause  as  to  fines  referred  to  such  a  covenant :  and  farther, 
that  there  was  evidence  to  warrant  the  presumption  of  a  parol  agree- 

(tt)  Duckett  V,  Ld.  Waterford,  Lyne  on  Leases,  Appendix,  No.  11,  foL  44. 

on  Leases,  Appendix,  No.  11,  fol.  44 ;  (x)  Bell  dem,  Smyth  o.  Nangle,  iJebb 

and  see  Higgins  v.  Lord  Rosse,  3  Bligh's  &  Symes,  199;  6  Law  Reo.  385 ;  andsee 

ParL  Ca.  112-132,  first  series.  Nangle  o.  Smith,  Lyne  on  Leases,  foL 

(v)  Duckett  9.  Ld.  Waterford,  cited  8,  case  1. 

by  Pennefadier,   Baron,  in  Browne  v.  (y)  Nangle  v.  Smith,  1  Irish  £q.  Rep* 

Tighe,  Hayes,  166.  119 ;  Bell  deau  Smyth  o.  Nangle,  SMb 

(to)  Duckett  V.  Ld.  Waterford,  Lyne  &  S.  629. 
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ment  to  renew  for  ever,  independently  of  and  prior  to  the  lease  of  1672, 
and  that  such  contract  being  prior  to  the  enactment  of  Statate  of  Frauds, 
was  not  required  to  be  in  writing  :  and  that  although  the  subsequent 
renewals  could  not  be  allowed  to  give  a  construction  to  the  covenant, 
yet  the  acts  of  the  parties,  whether  tenants  for  life  or  in  fee,  might  be 
received  as  evidence  of  the  existence  of  such  a  covenant  of  renewal  for 
ever.  Issues  were  directed  by  Lord  Plunket,  to  try  whether  at  or  be- 
fore the  execution  of  the  original  lease,  an  agreement  was  entered  into 
by  the  parties  for  the  grant  of  a  lease  for  lives  renewable  for  ever ;  and 
also,  whether  the  original  lease  contained  any  agreement  relative  to  the 
renewal  of  such  lease  to  the  lessee,  independently  of  the  stipulation  as 
to  the  amount  of  renewal  fines.  On  an  appeal,  however(2;),  to  the 
House  of  Lords,  the  decretal  order  was  reversed,  and  the  bill  was 
ordered  to  be  dismissed. 

10.  A  covenant  of  renewal  for  ever,  which  the  original  lessor  was 
not  competent  to  grant,  will  not  be  confirmed  or  established  either  by 
\ength(a)  of  time,  or  by  successive(6)  renewals,  nor  will  any  new(c) 
grant  or  confirmation  be  presumed  in  favour  of  the  party  seeking  to 
enforce  performance  of  the  covenant. 

It  was  laid  down  by  Sir  John  Leach,  that  every  presumption  was 
to  be  made  in  support  of  a  right  of  renewal  where,  from  the  year  1682, 
leases  for  twenty-one  years(e/),  at  an  inadequate  rent  and  a  fine  certain, 
bad  been  regularly  granted  of  the  tithes  of  a  parish  by  the  successive 
bishops  of  Ely,  who  were  impropriate  rectors  of  the  parish,  to  the  vicars 
of  the  parish  for  the  time  being,  although  none  of  the  leases  contained 
any  stipulation  for  renewal. 

11.  Leases  renewable  for  ever,  especially  those  of  old  dates,  which 
are  technically  framed,  seldom  contain  any  express  covenant  binding  the 
lessee  to  accept  a  renewal,  and  the  ordinary  covenant  by  the  lessor(e)  to 
grant  renewals,  does  not  raise  any  implied  covenant  on  the  part  of  the 
lessee  to  do  so.     Lord  Hardwicke(y*),  however,  expressed  his  opinion 

(c)  Smyth    p.  Nangle,  1  West's  Ap-  (d)  The  Attorney. General  o.The  Bi- 

peal  CtLsen,  184 ;  7  Cla.  &  Finn.  405.  shop  of  Ely,  4  Rass.  102. 

(a)  Higgins  v.  Lord  Rosse,  3  Bligh*8  (e)  Bayly  v.  Corporation  of  Leoxnins- 

Ptfl.  Ca.  1 12-132.  ter,  1  Ves.  Jan.  476 ;  3  Bro.  Cha.  Ca. 

(6)  Hayes  v.  Ld.  Waterford,  Lyne  on  529,  S.  C. ;  Kane  v.  Hamilton,  1  Ridg. 

Ltates,  App.  fol.  44,  ca«e  1 1.  Pari.  Ca.  186  ;  Iggulden  o.  May,  9  Ves. 

(e)  Nangle  v.  Smith,  1  Irish  Eq.  Rep.  328,  Arg. 

119;  but  see  Ball  v.  Ld.  Downshire,  (/)  Fumival  ».  Crew,  3  Atk.  87 ;  and 

Ljoe  on  Leases,  App.  foi.  15.     The  bill  see  Ld.  Frankfort  v.  Thorpe,  2  Ball  & 

vss  ultimately  dismissed  with  costs;  1  B.  380;    Curry  v,  Stanley,   Hayes  &  J. 

Insh  Eq.  Rep.  132.  487. 


258  NATURE  OF  LEASEHOLD  INTERESTS. 

that  a  covenant  by  the  lessor  "  to  execute  one  or  more  lease  or  leaf^es, 
upon  payment  of  a  certain  fine  at  the  death  of  each  cestuique  me,  and 
so  to  continue  the  renewing  such  lease  or  leases/'  would  entitle  either 
of  the  parties  to  the  lease  to  maintain  an  action  for  breach  of  covenant, 
on  refusal  by  the  other  to  renew  the  lease. 

A  covenant  for  renewal  of  a  lease  for  years,  at  the  request  of  the 
lessee  within  the  term,  will  be  specifically  enforced(^)  in  favour  of  the 
personal  representatives  of  the  lessee,  although  the  lessee  died  without 
having  made  any  request. 

12.  Leases  for  lives  renewable  for  ever,  soon  after  their  introduc- 
tion, became  favourite  tenures  in  Ireland,  and  were  treated  as  perpetual 
interests,  and  made  the  subject  of  family  settlements,  mortgages,  and 
other  securities  for  money.  In  all  such  leases  it  was  required  as  a 
condition  precedent,  that  the  renewal  fine,  unless  merely  nominal, 
should  be  paid  within  a  limited  period  after  the  fall  of  every  cestuique 
vie,  and  a  negative  clause  was  frequently  inserted  in  the  lease,  dis- 
charging the  landlord  from  any  liability  to  renew,  in  case  the  renewal 
fine  and  all  arrears  of  rent  should  not  be  paid,  and  a  renewal  of  the 
lease  should  not  be  demanded  within  the  time  specified. 

In  order  to  recover  damages  in  a  court  of  law,  for  breach  of  a  cove- 
nant for  renewal,  the  tenant  is  obliged  to  prove  that  his  part  of  the 
contract  has  been  strictly  fulfilled ;  but  it  often  happened,  from  the 
negligence  or  ignorance  of  tenants,  or  in  consequence  of  the  interest 
having  devolved  upon  infants,  or  having  passed  to  creditors  or  trustees, 
that  the  renewal  fines  were  not  tendered,  nor  any  renewal  demanded 
within  due  time:  the  landlords  brought  ejectments  for  recovery  of 
the  possession,  and  the  tenauts  were  under  the  necessity  of  resorting  to 
a  Court  of  Equity  for  relief  against  the  strict  observance  of  the  covenant 
which  was  required  at  law,  and  to  be  decreed  entitled  to  a  renewal  of 
the  lease  upon  making  adequate  compensation. 

It  has  been  said(A)  that  the  Courts  of  Equity  of  England  were 
strongly  inclined  to  discourage  covenants  for  perpetual  renewal,  and 
doubts  have  been  expressed,  whether  such  covenants  should  be  speci- 
fically enforced.  Lord  Eldon,  however,  disavowed(i)  any  such  doctrine, 
and  stated  it  had  been  so  long  held  that  covenants  of  renewal  for  ever 
ought  to  be  carried  into  execution,  and  that  this  principle  was  so  covered 
and  sanctioned  by  decision,  whether  the  judgement  was  originally  right 

(g)  Hvde  V,  Skinner,  2  P.Wms.  196.      cited  9  Vesey,  332. 
(A)  Maxwell  v.  Ward,  11  Price.  13,  by  (i)  Willaii  u.  Willan,  16  Vesey,  84. 

Riebardh,  C.  B. ;    Uees  r.  Lord  Dacre, 
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or  wrong,  it  would  be  infinitely  too  dangerous  to  interpose  any  new 
rule  on  the  subject. 

The  object  of  fixing  a  time  for  the  renewal,  was  to  obtain  a  recog- 
nition of  the  tenure,  and  to  enable  the  landlord  to  enforce  payment  of 
the  rent  and  renewal  fines :  the  time,  therefore,  not  being  of  the  essence 
of  the  contract,  Courts  of  Equity  (j)  extended  the  principle  of  granting 
relief  against  mere  laches  to  covenants  of  renewal  for  ever,  where  there 
was  no  fraud  or  unfair  dealing  on  the  part  of  the  tenant :  in  cases  of 
great  delay,  and  where  the  tenant  suffered  many  years  to  elapse  without 
applying  for  a  renewal,  considerable  difficulties  were  experienced  in 
awarding  adequate  compensation  to  the  landlord.  Lord  Chief  Baron 
Gilbert,  while  he  presided  in  the  Irish  Court  of  Exchequer,  decreed(A) 
that  an  additional  renewal  fine  should  be  paid  on  the  expiration  of  every 
seven  years  after  the  fall  of  any  cestuique  vicy  with  interest  upon  each 
renewal  and  septennial  fine;  adopting  the  period  of  seven  years  as  the 
probable  duration  of  human  life,  in  analogy  to  the  provisions  of  the 
Irish  Statute(/)  7  Will.  III.  c.  8,  by  which  it  was  enacted,  that  in  case 
of  leases  granted  for  a  life  or  lives,  and  such  person  for  whose  life  the 
lands  were  holden,  remained  absent  from  the  realm  for  seven  years  to- 
gether, he  should  be  presumed  dead,  unless  sufficient  proof  of  his  exis- 
tence were  given. 

This  rule  was  received  with  general  satisfaction  in  Ireland,  as  giving 
reasonable  compensation  to  the  landlord  for  the  laches  of  his  tenant, 
and  was  established  in  the  case  of  Sweet  v.  Anderson(»n),  upon  appeal 
to  the  English  House  of  Lords.  The  same  mode  of  compensation  was 
applied  to  cases  where  the  lease  contained(n)  a  negative  clause,  stipu- 
lating .that  upon  failure  of  renewal  by  the  tenant  within  a  limited 
time,  the  covenant  for  renewal  should  be  void,  and  the  reversioner, 
upon  the  decease  of  any  cestuique  vie  then  in  being,  should  hold  the 
premises  freed  from  any  liability  to  renew. 

At  first.  Courts  of  Equity  showed  great  reluctance  in  relieving  the 
tenant,  after  all  the  cestuique  vies  had  fallen  before  any  tender  of 
renewal  fines,  or  any  demand  of  renewal  had  been  made,  there  being, 
as  observed  by  Lord  Lifford(o),  no  legal  estate  for  the  equity  to  attach 

{j)  Seton  V.  Slade,  7  Vesey,  265.  Redesdale  in  Ld.  Mountnorris  v.  White, 

{k)  Anderson  v.  Sweet,  in  the  Exche-  2  Dow's  Pari.  Ca.  463 ;   Boyle  v.  Ly- 

*iuer,  A.  D.  1720,  2  Bro.  Pari.  Ca.  236.  saght,  1  Ridg.  P.  C.  384-404. 

(0  7  Will.  III.  c.  8,  Iriah;   19  Car.  (o)  Ryan   v.  Ld.   Clonmore,  cited  1 

n.  c.  6,  Engli.sh.  Ridg.  P.  C.  492;  Vern.  &  Scr.  180,  S. 

(«i)  Sweet  t;.  Anderson,  2  Bro.  Pari.  C. ;    Kane  v.  Hamilton,  I  Ridg.  P.  C. 

^^  256.  180,  in  the  note ;  Hamilton  o.  Kane,  Wal- 

W  O'Neil  p.  Jones,  1  Ridg^w.  Pari.  lis's  Rep.  172. 
Ca.  171 ;  and  see  the  observations  of  Ld. 
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upon.  This  distinction,  however,  was  soon  disregarded,  and  relief 
against  a  forfeiture(p)  of  the  tenant's  interest  was  given,  wherever  a 
lapse  of  time  had  been  suffered  to  incur,  through  mere  negligence  and 
without  misconduct  on  the  part  of  the  lessee,  the  uniform  practice  of 
Irish  Courts  of  Equity  being  to  compel  specific  performance  of  the 
covenant  for  renewal  in  all  cases^  unless  there  was  a  dereliction  of 
the  interest(9)  on  the  tenant's  part,  by  neglecting  or  refusing  to 
renew  after  demand,  or  unless  it  appeared  that  he  had  been  guilty  of 
fraud. 

In  a  cause  before  the  House  of  Lords(r),  upon  an  appeal  from  a 
decree  of  the  Irish  Exchequer  for  a  renewal,  Lord  Eldon  is  reported 
to  have  said — *^  If  instead  of  adding  one  life  to  two  lives,  or  in  certain 
cases  two  lives  to  a  third,  all  the  lives(^)  are  suffered  to  expire,  can  it 
be  called  ^  mere  neglect^*  when  the  landlord  is  required  to  grant  an  en- 
tire new  lease  for  three  lives  all  at  the  same  time  ?  There  is  one  very 
material  thing  to  be  attended  to  when  we  talk  of  adding  a  life;  the 
obvious  intent  and  meaning  of  the  language  is,  tliat  we  are  to  add  a 
life  to  a  lifiy  that  is,  with  reference  to  some  estate  which  has  existence 
at  the  time,  and  not  to  a  lease  which  had  expired.  During  the  whole 
three  lives,  the  estate  had  been  enjoyed,  and  the  persons  who  now  assert 
their  right,  do  so  without  any  title  whatever."  The  reversal  of  the  de- 
cree in  this  case  proceeded  on  grounds  quite  independent  of  Lord  Eldon's 
observations,  and  Irish  Courts  of  £quity(/)  have  persevered  in  their 
uniform  practice,  sanctioned  by  numerous  decisions,  of  granting  relief 
to  the  tenant  in  all  cases  where  the  negligence  has  been  merely  passive, 
and  no  demand  has  been  made  under  the  Tenantry  Act. 

13.  It  was  supposed  to  have  been  determined  by  the  British  House 
of  Peers,  upon  appeal  from  a  decree  of  the  Irish  Court  of  Chancery, 
that  there  was  no  foundation(tt)  for  what  was  called  '*  the  old  equity  of 
the  country,"  and  that  if  the  tenant  neglected  to  demand  a  renewal 
within  the  time  prescribed  by  the  covenant  for  that  purpose,  relief 
ought  only  to  be  granted,  where  equitable  interference  was  warranted 
by  special  circumstances.  The  opinions  expressed  by  Lord  Man8field(r) 


(p)  G'Neil  V.  Jones.  1  Ridg.  P.  C. 
170 ;  Monsell  v.  Lord  Blessington,  cited 
1  Ridg.  Pari.  Ca.  500 ;  Lennon  v.  Nap- 
per,  2  Sch.  &  Lef.  686. 

(q)  Pendred  v.  GriflSth,  1  Bro.  Pari. 
Ca.  314;  Boyle  v.  Lysaght,  1  Ridg.  Pari. 
Ca.405. 

(r)  Fitzsimon  v.  Burton,  Finlay  on 
Renewals,  284. 

(*)  Finlay  on  Renewals,  317. 


(0  Lord  Palmerston  u.  The  Corpo- 
ration of  Dublin,  Lyne  on  Leases,  Ap- 
pendix, case  20,  fol.  74  ;  Shenton  v.  Cot- 
bally,  1  Hogan,  433 ;  Lennon  v.  Nspper, 
2  Sch.  k  Lef.  686. 

(tt)  Lennon  o.  Napper,  2  ScL  &  L^< 
682. 

Co)  Kane  v.  Hamilton,  1  Ridg.  Pari. 
Ca.  180;  Hamilton  v.  Kane,  Wall.  Rep. 
172. 
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in  Kane  r.  Hamilton,  and  by  Lord  Thurlow(tr)  in  Bateman  v.  Mur- 
ray, caused  great  alarm  to  persons  holding  under  renewable  leases,  but 
it  has  been  observed  by  Lord  Rede$dale(:r)y  that  the  ultimate  decisions 
in  those  causes  were  perfectly  correct,  being  founded  on  the  fraudulent 
conduct  of  the  tenants,  and  were  by  no  means  inconsistent  with  the 
principle  of  affording  relief  against  mere  neglect. 

The  reversal  of  the  decree  in  Murray  v,  Bateman,  occasioned  the 
passing  of  the  Tenantry  Act,  whereby(y),  after  reciting  that  great 
parts  of  the  lands  in  Ireland  were  held  under  leases  Jbr  lives^  with 
covenants  for  perpetual  renewals,  upon  payment  of  certain  fines 
at  the  times  therein  respectively  mentioned  for  each  renewal:  and 
that  from  various  accidents  and  causes  such  tenants,  and  those  de- 
riving under  them,  have  frequently  neglected  to  pay  or  tender  such 
fines  within  the  times  prescribed  by  such  covenants,  after  the  fall  of 
such  lives  respectively  ;  and  that  many  such  leases  were  settled  to  make 
provision  for  £imilies  and  creditors,  most  of  whom  must  be  utterly 
ruined  if  advantage  should  be  taken  of  such  neglects,  which  would 
occasion  much  confusion  and  distress  in  the  kingdom;  and  that  it 
had  been  for  a  lotig  time  a  received  opinion  in  this  kingdom^  to  which 
iome  decisions  in  Courts  of  Equity y  and  declarations  of  Judges  had 
given  countenance^  that  Courts  of  Equity  would,  in  such  cases,  relieve 
against  the  lapse  of  time,  upon  giving  an  adequate  compensation  to 
the  persons  to  whom  such  fines  were  payable,  or  their  representatives  : 
and  to  the  end  that  such  interests  might  not  be  defeated  by  a  mere  ne- 
glect, where  no  fraud  appeared  to  have  been  intended,  upon  making 
fiill  satisfaction  to  the  lessors,  or  those  deriving  under  them,  it  was  de- 
clared and  enacted^  that  Courts  of  Equity,  upon  an  adequate  compen^ 
sation  being  made,  should  relieve  such  tenants  and  their  assigns 
against  such  lapse  of  time,  if  no  circumstance  of  fraud  were  proved 
against  such  tenants  or  their  assigns :  unless  it  should  be  proved  to  the 
fiatisfiaction  of  such  Courts,  that  the  landlords  or  lessors,  or  persons  en- 
titled to  receive  such  fines,  had  demanded  such  fines  from  such  tenants 
or  their  assigns,  and  that  the  same  had  been  refused  or  neglected  to  be 
paid  within  a  reasonable  time  after  such  demand. 

The  object  of  the  legislature  was  to  declare  and  enforce  what  had 
been  the  old  equity  of  Ireland,  before  the  passing  of  the  Act :  and 
although  cautiously  framed,  so  as  to  avoid  giving  offence(z)  to  Lord 

(tr)  Bateman  o.Murrav,  1  Ridg.  ParL  (y)  19  &  20  Geo.  III.  c.  30,  Irish. 

Ca.  187 ;    Murray  v.  Batenuua,  Wall.  (z)  Magrath  v.  Ld.  Muskerrvy  1  RidK 

Hep.  181.  Pari.  Ca.  505,  by  Lord  Pery. 

(x)  Leimonv.Napper,2  Sch.&Lef.662. 
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Thurlow,  who  pronounced  the  judgement  of  the  House  of  Lords  in 
Bateman  v,  Murray  (a),  yet  it  has  always  been  considered  as  merely 
declaratory (&)  of  the  old  equity  of  this  kingdom,  and  not  as  introduc- 
tory of  any  new  law  on  the  subject.  The  Statute  does  not  take  away 
any  right  which  a  tenant  had  prior  to  its  enactment,  for  it  is  clear  that 
if  a  demand  of  renewal  fines  had  been  made  before  the  Act  passed,  and 
was  not  complied  with,  the  tenant  would  have  been  deprived  of  relief. 
Hence,  though  the  Statute  only  refers  to  leases  for  lives,  it  has  been 
determined(c),  that  all  leases  with  covenants  of  renewal  y&r  ever^  whe- 
ther granted  for  years  determinable  upon  lives,  or  for  a  term  of  years 
absolutely,  renewable  for  successive  terms  of  years  for  ever,  were 
within  the  operation  of  the  old  equity,  and  are  now  entitled  to  the  pro- 
tection of  the  Statute. 

14.  Leases  for  lives  renewable  for  ever  still  continue  to  be  fre- 
quently granted  in  Ireland,  and  are  preferable  to  grants  in  fee-farm, 
because  the  lessor  retains  a  reversion,  and  payment  of  the  reserved 
rent  may  be  enforced,  or  the  interest  may  be  evicted  by  ejectment, 
grounded  on  the  statutes  for  non-payment  of  rent :  besides,  a  renewal 
of  the  lease,  with  an  express  covenant  for  payment  of  rent,  affords 
facilities  for  its  recovery,  where  great  difficulties  might  be  found  in 
maintaining  an  action  for  breach  of  the  corresponding  covenant,  either 
in  the  original  lease,  or  in  a  fee-farm  grant. 

The  meaning  of  the  parties  in  these  contracts  is  to  secure((/)  a 
continuance  of  the  tenure  and  rent,  as  well  as  payment  of  the  fines,  aud 
to  prevent  a  conversion  of  the  tenure,  by  enjoyment  without  renewal, 
into  a  fee-farm ;  for  notwithstanding  the  payment  of  rent,  if  there  were 
to  be  no  renewal  from  time  to  time,  the  presumption  of  a  fee-fisurm 
would  arise. 

(a)  Bateman  r.  Murray,  I  Ridg.  Pari.  Ca.  384,  415;  Vern.  &  Scr.  135,  133; 
Ca.  187.  Freeman  v,  Boyle,  2  Ridg.  P.  Ca.  69- 

(b)  Barrett  o.  Burke,  5  Dow's  Pari.  77;  Austenv.Caveodish,  LyneonLeises, 
Ca.  15,    hy    Lord    Redesdale;    Lennon  1 18,  in  the  note. 

r.  Napper,  2  Sch.  &  Lef.  682 ;  and  see  (rf)  Lennon  v,  Nnpper,  2  Sch.  &  Lef. 

Butler  V,  Lord  Portarlington,  1  Dru.  &  685  ;    Doe   dem,  Whit  tick    o.  Johnsoo, 

Warr.  51  ;  4  Irish  Eq.  Rep.  18.  Gow's  N.  P.  C.  173. 

(c)  Bo)'lc  V,  Lysaght,  1  Ridg.   Pari. 
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NATURE  AND  EXTENT  OF  LEASEHOLD  INTERESTS- 
RENEWABLE  LEASES. 


15.  FrautU  which  disentitle  a  Tenant 

to  Renewal, 

16.  Disobedience  of  Tenant  to  interlo- 

cutory Orders  for  Payment  of 
Money. 
J  7.  Breaches  of  express  Covenants,  no 
Forfeiture  of  Right  of  Renewed, 

18.  Nor  Janeroachmenis  by  Tenant  on 

the  adjoining  Estate  of  Lessor, 

19.  Whether  Forfeiture  avoided  by  Ten- 

der of  Fines,  without  paying  Ar- 
rear  of  Rent, 


20.  Forfeiture  of  Right  of  Renewal  by 

Tenant's  Dereliction, 

21 .  Nature  of  Demand  required  by  Te- 

nantry Act, 

22.  From  whom  the  Fines  are  to  be 

demanded, 

23.  Peppercorn  Renewal  Fine, 

24.  Reasonable  Time  for  Payment  of 

Fines  after  Demand, 

25.  Delay  excused  when  occasioned  by 

Lessor's  Misconduct, 


15.  Where  a  lease  with  covenant  of  renewal  for  ever  has  been 
fairly  obtained  from  a  person  competent  to  grant  such  an  interest,  a 
renewal  will  be  specifically  enforced  against  the  reversioner,  unless 
some  circumstance  of  fraud  shall  be  established,  or  unless  the  acts  or 
defaults  of  the  tenant  shall  amount  to  dereliction,  but  the  mere  passive 
negligence(a)  of  both  parties,  however  protracted,  will  not  defeat  the 
tenant's  right  of  renewal. 

The  description  of  fraud  contemplated  by  the  Tenantry  Act,  must 
either  consist  in  a  fraudulent  suppression,  or  concealment  of  the  fall  of 
the  cestuique  vieSy  or  in  a  violation  of,  or  infringement  on,  the  duties  of  a 
tenant  to  his  landlord.  In  Pendred  v,  Griffith(6),  which  was  decided 
prior  to  the  Tenantry  Act,  a  renewal  was  refused,  because  the  tenant 
had  fraudulently  suppr^sed  from  his  landlord  the  fall  of  the  cestuique 
vies  named  in  the  lease,  and  had  actually  procured  renewal  fines,  and 
executed  renewals  to  his  own  undertenants  upon  the  fall  of  the  cestuique 
vies  whose  deaths  had  been  concealed  from  the  landlord.  So  a  lessee 
for  lives  renewable  for  ever,  having  made  a  similar  lease  renewable  on 
payment  of  the  same  fine  to  an  undertenant.  Lord  Redesdale(c)  held,  that 
the  receipt  of  renewal  fines  by  the  mesne  landlord  from  his  own  underte- 
nant, without  paying  them  over  to  the  head  landlord,  was  such  a  fraud 
as  should  disentitle  the  intermediate  lessor  to  a  renewal  at  his  own  suit. 

(a)  Jackson  o.  Saunders,  2  Dow's  Pari.  (b)  Pendred  v,  Griffith,  1  Bro.  ParL 

Ca.444;  Shenton  v,  Corbally,  1  Hogan,  Ca.  314. 

420;  McDonnell  v,  Burnett,  4  Irbh  Eq.  (c)  Barrett  v,  Burke,  5  Dow  a  ParL 

Rep.  216-228.  Ca.  U18. 
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16.  A  tenant  seeking  the  aid  of  a  Court  of  Equity  to  obtain  speci- 
fic performance  of  a  covenant  for  renewal,  and  to  restrain  the  lessor  or 
reversioner  from  recovering  at  law  possession  of  the  demised  premises, 
must  be  prepared  to  comply  with  such  interlocutory  orders(d)  as  shall 
be  made  for  the  attainment  of  justice  between  the  parties  ;  and  there- 
fore if  the  tenant  has  suffered  an  arrear  of  rent  to  become  due  prior  to 
the  institution  of  the  suit,  and  neglects  complying  with  an  order  of  the 
Court,  either  to  pay  or  to  secure  the  amount,  together  with  the  accru- 
ing rent,  such  conduct(e)  will  be  deemed  fraudulent,  and  will  disentitle 
the  party  to  relief. 

If  a  tenant  holding  lands  for  lives  renewable  for  ever,  suffer  a 
large  arrear  of  rent  to  accrue  due,  and  after  all  the  cestuique  vies  have 
fallen,  and  after  being  called  upon  to  renew,  defend  an  ejectment 
brought  against  him  for  recovery  of  the  possession (/),  such  litigious 
resistance  will  be  deemed  fraudulent,  because  the  reversioner,  in  conse- 
quence of  the  tenant's  default(^)  in  renewing,  is  deprived  of  any  remedy 
for  his  rent  by  action  of  covenant,  and  no  more  than  six  years'  rent  can 
be  recovered  in  an  action  for  use  and  occupation. 

A  mortgagor  in  possession  having  granted  a  lease  of  the  mortgaged 
premises  for  lives  renewable  for  ever,  the  mortgagee  purchased  the 
equity  of  redemption,  under  a  decree  in  a  foreclosure  suit,  in  the  name 
of  his  trustee :  a  large  arrear  of  rent  being  due,  and  two  of  the  cestui' 
que  vies  in  the  tenant's  lease  having  died,  the  landlord(A),  availing 
himself  of  the  legal  estate  outstanding  in  his  trustee,  brought  his 
ejectment  on  the  title,  which  was  defeated  by  the  tenant  in  conse- 
quence of  an  informality  in  the  notice  to  quit.  The  landlord  having 
served  another  notice  to  quit,  the  tenant  exhibited  his  bill  in  the  Ex- 
chequer for  an  injunction  and  renewal,  and  the  Court  being  of  opinion 
that  the  landlord  had,  by  his  acts,  confirmed  the  lease,  although  the 
tenant  had  not  complied  with  his  undertaking  to  bring  the  arrear  oi 
rent  into  Court,  and  had  defeated  his  landlord  in  the  ejectment,  a  de- 
cree was  pronounced  for  a  renewal.  It  is,  however,  to  be  observed, 
that  the  renewal  fine  in  this  case  was  only  a  peppercorn,  and  the  land- 
lord insisted  that  the  lease  under  which  the  tenant  derived  was  invalid. 


id)  Shenton   v.  Corbiilly,    1    Hogan,  Renewals,  284,  314,  322;   McDonnell  r. 

403-423 ;  Magrath  r.  Ld.  Muskerrv,  1  Burnett,  4  Irish  Eq.  Rep.  228. 

Ridg.  P.  C.  469-486;  but  see  Lysaght  {g)  Shenton  v.  Corbafly,  2  Moll.  547; 

r.  Callanan,  Hayes,    141  ;    4  Law  Rec.  1  Hogan,  403-430. 

.140,  S.  C.  (A)  Lysaght  o.  Callanan,  Hayes,  141; 

(e)  Watkins  o.  Lloyd,  Hayes  &  Jones,  4  Law  Rec.  140,  S.  C. ;  and  see  Lord 

832.  Doneraile   v,  Chartres,   1   Ri^  Par). 

(/)  Fitzsimon  v.  Burton,  Finlay  on  Ca.  129. 
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So  a  lessee  for  lives  renewable  fer  ever,  after  the  decease  of  all  the  ceS" 
tuiqne  vies^  having  disputed  his  landlord's  title  in  the  trial  of  an  eject- 
ment, it  was  decided  in  a  9uit  for  specific  performance,  that  though  . 
such  coiiduct(t)  was  wrong,  yet  as  the  tenant  had  not  been  required  by 
notice  to  renew,  he  did  not  by  such  means  forfeit  his  right  of  renewal. 

17.  The  right  to  a  renewal  is  often  resisted  on  the  ground  that  the 
tenant  has  acted  fraudulently  by  encroaching  upon  bogs  or  commons, 
part  of  the  lessor's  estate,  which  were  not  included  in  the  demise,  or  by 
committing  waste,  or  by  violating  some  express  covenant  sounding  in 
damages.  If  a  lease  contain  a  condition  of  re-entry(y)  for  breach  of 
covenant  in  not  repairing,  or  insuring,  or  for  not  preserving  the  boun- 
daries, or  for  committing  waste,  and  the  landlord  re*enter  for  the  breach 
of  such  covenant,  a  Court  of  Equity  will  not  relieve  against  the  for- 
feiture. The  clause  of  re-entry  in  renewable  leases  is  usually  restricted 
to  non-payment  of  rent ;  but  as  the  covenant  for  renewal  sometimes 
requires  the  previous  observance  of  all  the  covenants,  it  has  been  con- 
tended, if  the  tenant  violate,  or  disable  himself  from  performing  any 
such  covenant,  that  a  Court  of  Equity  should  not  dispense  with,  or 
vary  the  contract  of  the  parties,  by  decreeing  a  renewal. 

An  executory  agreement  for  a  lease  will  not  be  specifically  executed, 
ifit  be  shewn  that  the  tenant  has  violated  any  express(A)  stipulation 
in  the  contract :  under  a  lease  for  twenty-one  years,  with  covenant 
of  renewal  for  fourteen  years,  at  the  end  of  the  original  term,  if  not 
sooner  determined  by  the  acts  or  default  of  the  lessee,  and  with  a 
clause  of  re-entry  for  the  non-observance  of  any  of  the  covenants: 
npoo  the  expiration  of  the  original  term,  the  lessor(/)  brought  an 
ejectment  for  a  forfeiture  incurred  during  the  continuance  of  the  term  ; 
aod  a  bill  for  renewal  was  dismissed  with  costs,  though  it  did  not  seek 
any  relief  against  the  forfeiture,  but  merely  a  specific  performance  of 
the  covenant  for  renewal. 

Neither  the  commission  of  waste,  nor  the  violation  of  any  express 
covenant  sounding  in  damages,  is  treated  by  Courts  of  Equity  in  Ire- 
land as  affording  suflScient  grounds  for  refusing  to  compel  specific  per- 
formance of  a  covenant  for  renewal  for  ever.  By  lease  made  the  1st  of 
June,  1748y  Lord  Arran  demised  premises  containing  867  acres,  at  the 
yearly  rent  of  £100,  with  covenant  of  renewal  for  ever,  on  payment  of 

(0  Wallace    p.  Patten,  1  Irish   Eq.  (A)  Boardman  v.  Mostyn,    6  Vesey, 

lUp.  3S8.  467 ;    Buckland  o.  Hall,  8  Vesey,  92 ; 

(;)  Hill  o.  Barclay,  16  Yes.  402;  18  Gourlay  v.  The  Duke  of  Somerset,  1 

Ves.  56;  Lovat  v.  Ld.  Raoelagh,  3  Ves.  Yes.  &  B.  68-73 ;  Lovat  v.  Lord  Rane- 

&  B.  24 ;    White  v.  Warner,  2  Meriv.  lagh,  3  Ves.  &  B.  24-29. 

4^;  Green  v.  Bridges,  4  Simons,  96.  (0  Thompsons.  Guy  on,  5  Simons,  65. 
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a  fine  of  £36:  the  plaintiff  Flood(m),  in  the  year  ITTQ,  purchased 
the  tenant's  interest  in  the  lease  for  a  sum  of  £10,000,  under  a  de- 
cree of  the  Exchequer,  and  the  timber-trees,  growing  on  the  lands 
sold,  were  granted  by  the  conveyance  to  the  purchaser,  but  without  any 
right  to  fell  them.  Denis  George  having  purchased  the  reversion  in 
fee,  the  plaintiff  made  an  underlease  of  the  house  and  demesne  of  Sla- 
ney  Lodge,  part  of  the  demised  premises,  containing  eighty  acres,  to- 
gether with  the  trees  growing  thereon,  and  the  right  of  cutting  them,  to 
William  Harvey,  for  three  lives,  renewable  for  ever  at  a  peppercorn  fine. 
The  plaintiff  derived  a  profit-rent  of  £900  out  of  the  entire  premises, 
and  one  of  the  cestuique  vies  having  died,  he  applied  for  a  renewal, 
which  was  refused  because  Harvey,  the  undertenant,  had  cut  down 
and  sold  full-grown  hedge-rows  and  ornamental  timber  on  the  pre- 
mises demised  to  him ;  though  it  appeared  he  bad  built  a  new  house 
and  made  extensive  plantations  on  his  lands :  a  bill  for  renewal  of  the 
original  lease  was  filed,  and  the  defendant  by  his  answer  insisted  on  a 
forfeiture,  in  consequence  of  the  waste  committed  by  Harvey,  with  the 
privity  of  the  plaintiff,  his  lesson  A  decree  was  pronounced,  declaring 
the  plaintiff  entitled  to  a  renewal,  on  payment  of  all  rent  and  renewal 
fines ;  and  an  inquiry  was  directed  whether  the  defendant  had  any  and 
what  interest  in  the  trees  which  were  felled  by  Harvey,  and  their 
value.  A  report  having  been  made  that  the  defendant,  as  owner  of 
the  fee,  was  entitled  to  the  trees,  and  that  the  value  of  those  felled  was 
£270,  it  was  decreed  that,  on  payment  of  such  sum,  a  renewal  should 
be  executed  on  the  qsual  terms. 

18.  Where  a  tenant  holding  under  a  lease  for  lives  renewable  for 
ever,  encroaches  upon,  or  encloses  bogs  or  waste  lands,  part  of  his 
landlord's  estate,  either  excepted  out  of,  or  not  included  in  the  demise, 
a  renewal  will  not  be  enforced,  until  such  part  of  the  landlord's  property 
as  the  tenant  has  improperly  taken  possession  of,  under  colour  of  his 
lease,  shall  have  been  restored.  A  tenant  holding  by  lease  for  lives 
renewable  for  ever,  having  exhibited  his  bill  for  renewal,  the  landlord, 
Lord  Mountcashel,  insisted  by  his  answer  that  the  persons  deriving 
under  the  lease  had  defiiced  the  boundaries,  and  bad  encroached  on  and 
enclosed  the  adjoining  bog,  which  was  his  property,  and  was  not 
included  in  the  demise,  and  offered  to  renew,  provided  the  encroach- 
ments were  restored ;  and  it  was  ordered(n)  that  the  defendant  should  be 

Cm)  Flood  V.  George,  Lyne  on  Leases,  2  Molloy,  14,  S.  C. 
App.  No.  28,  fol.  110;  Kennan  o.  White,  (n)  Gordon  v.  Ld.  Mountcashel,  31st 

Lyne  on  Leases,  App.  No.  29,  fol.  119 ;  January,  18(K)»  before  Lord  Clare, 
and  see  Swanton  t;.  feiggs,  Beatty,  170 ; 
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at  liberty  to  bring  an  ejectment  for  recovery  of  possession  of  the  land, 
which  he  claimed  as  not  being  comprised  in  the  original  lease.  The 
landlord  having  obtained  a  verdict  in  the  ejectment,  Lord  Rede8dale(o) 
thereupon  declared  that  the  tenant  was  entitled  to  a  renewal  on  payment 
of  all  rent  and  arrears  of  rent,  renewal  and  septennial  fines,  and  interest 
to  the  day  of  the  execution  of  the  renewal,  together  with  the  landlord's 
costs  both  at  law  and  in  equity,  of  which  an  account  was  directed  to  be 
taken,  and  a  renewal,  with  a  map  annexed,  was  ordered  to  be  settled 
by  the  Master,  pursuant  to  the  verdict ;  and  unless  the  sum  so  to  be 
ascertained  by  the  Master,  should  be  paid  within  a  month  after  confir- 
mation of  the  Report,  the  bill  to  stand  dismissed,  with  costs. 

So  William  ConoUy,  by  indenture  dated  the  4th  of  April,  1700, 
demised  to  James  Wilson,  his  heirs  and  assigns,  the  lands  of  Mag- 
herimore,  excepting  thereout  all  bogs  and  turfniosses,  with  liberty 
to  raise  turfmoss  thereon  to  be  employed  on  the  demised  premises, 
for  three  lives  with  covenant  of  renewal  for  ever ;  and  two  of  the 
eestwque  vies  having  died,  Thomas  ConoUy,  the  inheritor  by  inden- 
ture, dated  the  8th  of  September,  1787,  renewed  to  John  Sterling, 
subject  to  the  rents,  duties,  and  covenants  in  the  original  lease.  Ro« 
bert  Ogilby  purchased  the  reversion,  and  two  of  the  cestuigue  vies 
baring  fiiUen,  the  renewal  fines  were  tendered  and  refused,  and  by  his 
answer  to  a  bill  for  renewal,  it  was  insisted  that  the  plaintiff  and 
those  under  whom  he  derived  had  encroached  on  the  bogs  and  turf-, 
mosses,  which  were  excepted  out  of  the  demise,  and  had  reclaimed 
part  thereof(p).  Upon  the  hearing  of  the  cause,  it  appeared  that  the 
defendant,  Robert  Ogilby,  had  been  defeated  in  an  ejectment  brought 
for  recovery  of  the  possession  of  the  parts  of  the  bogs  and  turfinosses 
which  had  been  enclosed  by  the  tenants,  and  it  was  contended  on 
behalf  of  the  landlord,  that  a  commissionC^)  should  be  issued  to  ascer- 
tain the  boundaries  of  the  demised  premises,  instead  of  directing  an 
ejectment  or  issue  for  that  purpose.  Lord  Manners,  by  his  decree, 
dedaied  that  the  plaintiff  was  entitled  to  a  renewal,  and  directed  an 
inquiry  before  the  Master,  whether  any  and  what  part  of  the  bogs  and 
turfinosses,  not  comprised  in  the  original  lease  of  1700,  were  at  any 
time  converted  into  arable  and  pasture  land  or  otherwise  reclaimed(r)y 

(o)  Gordon  o.  Ld.  Mountcaabel,  19th  Mas&y,  3  Irish  Law  Rep.  239. 

Not.  1802,  by  Lord  Redesdale,  MSS.  (^)  Rous  t;.  Barker,  4  Bro.  Pari.  Ca. 

(p)  Sterling  v.  OgUby,  in  Chancery,  660 ;    The  Attorney- General  r.  Fuller- 

I8th  July,  1814 ;  and  see  Irons  t;.  Doug-  ton,  2  Ves.  &  B.  263. 

lift,  3  Imh  Ea.  Rep.  601 ;  Boyle  v.  01-  (r)  The  passage  in  italics  was  inserted 

pfaerto,  Longr.  &  T.  320 ;  4  Irish  £q.  on  the  rehearing  before  Lord  Manners, 

Rep.  241,   S.   C. ;    Lessee  Gubbins  v.  16th  February,  1816. 
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and  under  what  circumstances^  and  at  what  expense  subsequently  to 
the  execution  of  the  renewed  lease  of  September^  1787,  it  appearing  that 
no  renewal  had  been  executed  subsequent  thereto,  and  in  case  any 
difficulty  should  arise  touching  the  boundaries,  that  either  party  should 
be  at  liberty  to  apply  for  a  commission  of  perambulation. 

In  a  subsequent  case  it  appeared  that  Stephen  Rice  being  seised  in 
fee  of  certain  premises,  with  an  extensive  bog  adjoining,  by  indenture 
dated  the  7th  of  January,  1748,  demised  the  lands  of  Ballynahow,  with 
the  appurtenances,  to  Samuel  Hughes  for  three  lives,  at  the  yearly 
rent  of  £150,  and  it  was  covenanted  that  the  lessee,  his  heirs  or  as- 
signs should  not  commit,  or  wilfully  suffer  to  be  committed  any  waste 
on  the  premises,  and  should  cut  his  or  their  turf  in  the  manner  therein 
specified,  and  for  every  perch  of  bog  which  should  be  cut  otherwise  to 
pay  one  pound  yearly,  to  be  recovered  as  additional  rent.     Dominick 
Trant,  having  acquired  the  reversion  of  the  demised  premises,  alon^ 
with  the  bog  adjoining,  by  deed  agreed  with  the  lessee  to  renew  his 
lease  for  ever  on  payment  of  a  renewal  fine  often  pounds  on  the  fall  of 
every  life.     Cooper  Crawford,  having  acquired  the  tenant's  interest  in 
the  lease,  granted  it  in  mortgage(«)  to  John  Dwyer,  to  secure  a  sum 
of  £3000,  with  interest,  and  made  an  underlease  of  the  premises  to 
John  O'Meara  for  three  lives  renewable  for  ever.     Id  the  year  1808 
disputes  arose  between  the  parties  respecting  the  bog,  the  landlord 
alleging  that  no  part  of  it  had  been  demised,  and  that  the  covenant  in 
the  lease  had  been  violated  by  cutting  turf  for  sale,  and  large  penalties 
had  been  incurred :  two  of  the  cestuique  vies  having  died,  the  tenant 
and  the  mortgagee,  on  the  1st  of  March,  1814,  exhibited  their  bill  for 
a  renewal,  insisting  that  the  parts  of  the  bog  which  had  been  reclaimed 
and  enclosed  belonged  to  the  lands  of  Ballynahow.    Upon  the  hearing 
of  the  cause,  the  Exchequer  directed  that  the  landlord  should  be  at 
liberty  to  bring  an  ejectment  for  such  part  of  the  premises  as  he  should 
think  fit,  and  also  any  action  for  breach  of  covenant,  and  that  the 
question  to  be  tried  in  the  ejectment  should  be,  whether  Cooper  Craw- 
ford and  his  undertenants  were  in  possession  of  any  and  what  quantity 
of  land  or  bog  not  demised  in  the  original  lease.     Upon  the  trial  of 
the  ejectment,  it  was  found  that  Cooper  Crawford  and  his  tmderte- 
nants  were  in  possession  of  234  acres  of  land  and  bog  more  than  were 
demised,  and  a  writ  of  possession  was  executed  accordingly.    On  the 
final  hearing,  John  Dwyer,  as  mortgagee  of  the  tenant's  interest,  was 

(«)  Trant  v.  Dwyer,  2  Bligh's  Pari.      254;  and  see  Fitzgerald  v.  Carew,  I  Iriih 
Ca.  11,  N.  S. ;  1  Dow.  &  Clarke,  125,      £q.  Rep.  346. 
S.  C. ;   Douglas  v,  M'Causland,  Hayes, 
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decreed  entitled  to  a  renewal  upon  payment  of  all  rent  and  renewal 
fines,  and  of  all  costs  at  law  and  in  Equity,  and  that  a  renewal  should 
be  settled  so  as  not  to  include  any  part  of  the  lands  recovered  in  eject- 
ment Upon  appeal  by  the  landlord  to  the  House  of  Lords,  it  was 
contended  that  the  tenant,  by  violating  the  covenants  in  his  lease,  and 
by  converting  the  possession  with  which  he  was  intrusted  into  the 
means  of  encroaching  on  his  landlord's  adjoining  estate,  and  by  claim- 
ing to  retain  such  encroachments  as  his  own  property,  had  forfeited  all 
right  to  any  renewal;  but  Lord  Lyndhurst,  who  pronounced  the 
judgement  of  the  Lords,  affirmed  the  decree,  and  intimated  his  opi- 
nion, that  the  encroachments  on  the  bog  and  the  violation  of  the  co- 
Tenant(0  respecting  it,  did  not  aiFord  any  ground  for  refusing  a  renewal, 
as  the  landlord  should  have  offered  to  renew  without  prejudice  to  the 
question. 

According  to  a  rule  of  law  long  settled,  and  which  ought  not  to  be 
mhinged(u)^  an  obligation  results  from  the  relation  between  landlord 
and  tenant,  that  the  tenant  shall  preserve  and  keep  distinct  from  his 
own  property  the  boundaries  of  the  demised  premises,  and  if  defaced 
by  his  negligence  or  misconduct  it  is  reasonable(t7)  that  the  landlord 
shall  have  a  commission  of  inquiry  to  ascertain  the  limits  of  the  pre- 
mises, instead  of  being  obliged  to  resort  to  an  ejectment,  in  which  the 
tenant's  possession  gives  him  a  manifest  advantage. 

If  a  lease  for  lives  renewable  for  ever  contains  a  condition  of  re- 
entry, extending  to  a  breach  of  any  of  the  covenants,  and  the  tenant 
wilfully  violate  a  covenant  affecting  the  demised  premises,  and  not  ad- 
mittbg  of  pecuniary  compensation,  such  as  to  keep  in  repair,  to 
insure,  to  preserve  boundaries,  &c.  the  right  of  renewal  would(2c;)  pro- 
bably be  made  to  depend  on  the  result  of  an  ejectment  for  a  forfeiture, 
grounded  on  the  clause  of  re-entry  :  and  where  the  observance  of  the 
several  covenants  in  the  lease  is  expressly  made  a  preliminary  stipula- 
tion to  the  grant  of  a  renewal,  specific  performance  will  only  be  en- 
fofi-ed  on  payment(a:)  of  such  damages  as  shall  be  awarded  by  a  jury 
for  breaches  of  the  covenants ;  but  even  if  the  landlord  has  just  demands 
against  his  tenant,  which  are  unconnected  with(y),  or  collateral  to  the 

(0  Trant  v.  Dwyer,  2  Bli.  Pari.  Ca.  B.  263. 

1|,  N.  S.;    I  Dow.  &  CI.   125,  S.  C;  (w)  Thompson  v.  Guyon,  5  Simons, 

Fitzgerald  v.  Carew,   1  Iribh  £q.  Rep.  65. 

^6.  (x)  Flood    V.  George,    Appendix  to 

(u)  Attorney- Gen.  o.  Fullerton,  2  Yes.  Lyneon  Leases,  2  MoU.  16. 

&  B.  263.  (y)  Fitzgerald  v.  Carew,  1  Irish  Eq. 

(v)  Rons  V,  Barker,  4  Bro.  P.  C.  660 ;  Rep.  346. 
Attorney.  General  v.  FuUerton,  2  Yes.  & 
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claim  of  renewal,  he  has  no  right  to  withhold  the  renewal  until  thc^e 
demands  shall  be  satisfied. 

19.  Where  a  lessor  is  bound  by  covenant  to  renew  on  payment  of 
certain  fines,  and  of  all  rent  in  arrear,  a  question  has  been  raised  wbe- 
ther,  after(;s)  demand  made,  as  well  of  the  rent  due  as  of  the  fines,  it 
is  necessary  to  tender  the  rent  along  with  the  fines,  in  reasonable  time, 
in  order  to  preserve  the  right  of  renewal.  Lord  Manners  stated  that 
the  impression  on  the  minds  of  some  of  the  Barons  of  the  Exchequer 
whom  he  had  consulted  was,  that  the  landlord  had  a  right  to  demand 
payment  both  of  the  rent  and  of  the  renewal  fines,  and  to  insist  upon 
a  forfeiture  of  the  benefit  of  renewal,  unless  the  whole  amount  was  dis- 
charged in  reasonable  time ;  but  that  being  unable  to  obtain  any  satis- 
factory opinion  on  the  subject,  he  continued  to  entertain  doubts(a) 
whether  the  Tenantry  Act  was  applicable  to  enforce  payment  of  rent, 
as  its  express  object  was  only  to  compel  payment  of  renewal  fines,  and 
no  mention  of  rent  was  to  be  found  in  any  part  of  the  Statute.  It  has 
been  distinctly  laid  down,  that  a  demand(6)  of  rent,  along  with  the 
renewal  fines,  does  not  vitiate  a  notice  under  the  Tenantry  Act,  and 
the  prevailing  opinion  seems  to  be,  that  though  rent  and  fines  be 
demanded,  a  tender  of  the  fines  in  due  time,  without  the  rent,  saves 
the  forfeiture ;  but  that  a  renewal(c)  will  only  be  decreed  on  payment 
of  all  fines,  and  of  all  rent  in  a  limited  time  after  the  confirmation  of 
the  officer's  report  ascertaining  the  amount,  and  in  case  of  default  that 
the  bill  shall  stand  dismissed  with  costs. 

20.  The  right  of  renewal  may  be  forfeited  by  dereliction,  or  aban- 
donment, and  either  refusal  to  pay  the  renewal  fines,  or  neglect  of  pay- 
ment within  a  reasonable  time  after  demand  made  by  the  landlord,  or 
by  his  agent,  are  rendered  by  the  Tenantry  Act  evidence  of  such  de- 
reliction ;  but  the  laches,  or  mere  passive(rf)  negligence  of  a  tenant  in 
omitting  to  renew,  where  both  parties  have  been  alike  inattentive,  will 
not  constitute  dereliction,  and  specific  execution  will  be  enforced  in 
equity,  on  adequate  compensation  being  made  for  the  delay. 

If  a  renewal  be  demanded  pursuant  to  the  Statute,  where  only  one 
of  the  cestuique  vies  has  died(e),  and  the  tenant  neglects  complying  with 

(z)  Jessop  t7.  King,  2  Ball  &  6.  81.  P.  C.  384-393 ;    Bateman  v.  Murray,  I 

la)  Jessop  V.  King,  2  Ball  &  B.  89.  Ridg.  P.  C.  196. 

{b)  McDonnell  ».  Burnett,  4  Irish  Eq.  (d)  O'Neil  r.  Jones,  1  Ridg.  P.  C. 

Rep.  234-237.  170-177;    Lennon  v.  Napper,  2  Sch.  & 

(c)  Sweet  V.  Anderson,  2  Bro.  P.  C.  Lef.  689 ;    Shenton  v.  Corbally,  1  Ho- 

258 ;  Lord  Ross  v.  Worsop,   1  Bro.  P.  gan,  403-420 ;  John  c.  Armstrong,  2  LL 

C.  281-286 ;  Freeman  v.  Boyle,  2  Ridg.  &  G.  392. 

P.  C.  59-82;  Boyle  v.  Lysaght,  1  Ridg.  (<?)  Keating  r.  Sparrow,  1  Ball  &  B. 
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the  demand  in  reasonable  time,  the  right  of  renewal  will  be  altogether 
forfeited,  and  the  landlord  may  perpetuate  the  evidence(/)  of  the  de- 
mand, by  exhibiting  his  bill  in  Equity  for  that  purpose,  and  by  the 
examination  of  witnesses  to  prove  the  fact,  so  as  to  enable  him  to  take 
advantage  of  the  forfeiture  on  the  fall  of  the  surviving  life  in  the  lease : 
and  although  the  landlord  has  not  caused  any  demand  to  be  made  on 
the  fall  of  the  first  of  the  cestuique  vies  who  died,  a  demand  may  be 
made  after  two  of  the  lives  have  fallen,  and  if  not  complied  with  in 
reasonable  time,  a  forfeiture  will  be  incurred,  the  evidence  of  which 
may  in  like  manner  be  perpetuated  by  bill  in  equity. 

Negative  clauses  introduced  into  a  covenant  for  renewal,  however 
strong  they  may  be,  will  not  disentitle  a  tenant  to  relief  against  mere 
neglect,  nor  can  the  parties  contract  so  as  to  exclude(^)  the  equitable 
jurisdiction  in  preserving  the  tenant's  right  against  non-feasance. 

Upon  the  reversal  of  the  decree  in  Fitzsimon  r.  Burton(A),  Lord 
Eldon  is  reported  to  have  said,  ^'  that  after  all  the  cestuique  vies  had 
fallen,  he  should  have  had  infinite  difficulty  to  satisfy  himself,  in  his 
view  of  the  duty  of  a  Court  of  Equity,  if  the  landlord  had  not  himself 
opened  the  subject,  by  giving  the  notice  (to  renew),  that  the  title  (to 
renewal)  could  ever  be  revived  by  the  application  of  the  tenant.*' 
These,  and  similar  expressions  used  in  the  same  case,  gave  rise  to  ex- 
tensive litigation  respecting  the  right  of  renewal ;  but  subsequent(t) 
determinations  of  Irish  Courts  of  Equity  have  restored  the  authority 
of  the  former  chain  of  decisions  on  this  subject. 

21.  A  demand  under  the  Tenantry  Act  need  not  be  made(j)  in 
writing,  nor  in  any  particular  form,  nor  is  it  required  that  the  demand 
should  be  minatory(A),  nor  that  it  should  convey  any  intimation  of  for- 
feiture(/),  nor  acquaint  the  tenant  what  may  be  the  consequences(m) 
of  his  neglect,  nor  that  it  should  specify  any  precise  sum(it)  to  be  due, 
but  the  landlord's  intention  to  exclude  the  tenant  from  any  benefit  of 


367 .  Hunt  v.  Sayers,  Hayes,  590 ;  Max- 
well c.  Ward,  M*Clell.  458;  Moore  v, 
Dawson,  WallLs,  184,  note ;  and  see  Har- 
ries r.  Bryant,  4  Russ.  89. 

(/)  Barrett  v.  Burke,  5  Dew's  Pari. 
Ca.  20 ;  Jackson  v.  Saunders,  1  Sch.  & 
Lef.  457. 

{g)  Shenton  v,  Corbally,  1  Hogan, 
40a-422;  Ld.  Mountnorris  u.  White,  2 
Dow'8  P.  C.  459,  463. 

(A)  Fitzsimon  o.  Burton,  Finlay  on 
Renewals,  320. 

(t)  Shenton  r.  Corballv,  1  Hogan, 
433 ;  Ld.  Palmerston  v,  I'he  Corpora- 
tion of  Dublin,  in  the  Appendix  to  Lyne 


on  Leases,  74. 

(?*)  Jackson  ».  Saunders,  1  Sch.  & 
Lef.  443-459  ;  2  Dow's  ParL  Ca.  437- 
457. 

(k)  Lord  Mountnorris  v.  White,  2 
Dow's  Pari.  Ca.  459  479;  Butler  v.  Ld. 
Portarlington,  1  Dru.  &  Warr.  54;  Cul- 
len  V.  Leonard,  5  Irish  Eq.  Hep.  134. 

(I)  Shenton  o.Corbally,  1  Hogan,  422. 

(m)  Butler  t;.  Ld.  Portarlington,  1 
Dru.  &  Warr.  54 ;  4  Irish  Eq.  Rep. 
20,  S.  C. 

(n)  Jackson  v.  Saunders,  2  Dow*s  Pari. 
Ca.  453;  Barrett  v.  Burke,  5Dow's  Pari. 
Ca.  19. 
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renewal(o),  unless  the  fines  were  paid,  should  be  clearly  communicated, 
and  not  be  suffered  to  remain  in  doubt -or  uncertainty. 

A  written  notice  calliug  on  a  tenant  to  renew,  is  not  vitiated  by 
requiring  payment  of  septennial  fines(/>),  and  of  the  rent  in  arrear(9), 
along  with  the  renewal  fines ;  but  if  the  landlord's  demand,  whether 
written  or  verbal,  involve  any  ambiguity (r)  calculated  to  mislead  the 
tenant,  the  Court  will  be  anxious  to  afford  him  redress. 

A  general  agent  is  competent  to  make  the  demand,  and  no  specific 
authority(«)  for  that  purpose  is  requisite.  The  landlord's  agent  having 
casually  asked  the  tenant,  ^*  why  he  did  not(^)  pay  his  renewal  fines, 
adding,  that  he  (the  agent)  did  not  wish  any  advantage  should  be  taken, 
in  case  there  was  no  further  delay,"  was  held  upon  appeal  a  sufficient 
demand.  Either  landlord  or  tenant  may  act  by  an  agent(tt),  but  the 
party  appointing  an  agent,  and  obtaining  the  benefit  of  his  services, 
must  abide  the  consequence  of  being  bound  by  his  acts ;  and  it  seems 
that  a  demand  of  renewal  fines  made  by  the  law-agent  of  a  landlord, 
without  his  directions,  if  subsequently  adopted  by  him,  may  convert 
mere  negligence(i;)  into  such  laches  as  will  defeat  the  right  of  renewal. 

A  parol,  or  verbal  demand,  ipust  be  made  by  the  landlord,  or  by 
his  agent,  on  the  tenant,  or  his  agent,  personally ;  but  a  notice  in 
writing  requiring  payment  of  renewal  fines,  delivered  to  the  tenant's 
8ervant(u;),  at  his  master's  dwelling-house  in  England,  was  deemed 
sufficient  under  the  Statute ;  and  though  Lord  Redesdale,  in  a  former 
case,  said,  if  the  landlord(a;)  knew  where  the  tenant  was  to  be  found, 
it  would  be  very  difficult  to  hold  that  the  demand  should  not  be  made 
personally,  and  Lord  Manners  made  a  decision(y)  to  the  same  effect ; 
yet  the  determi  nation  (z)  of  the  House  of  Lords  must  be  considered 
conclusive  on  the  subject.  However,  where  personal  service  of  notice 
to  renew  can  be  effected,  the  measure  should  always  be  adopted. 


(o)  Jackson  v.  Saunders,  1  Sch.  & 
Lef.  459;  John  v.  Armstrong,  2  LI.  & 
G.  404. 

(d)  Hunt  o.  Sajers,  Hayes's  Rep.  590 ; 
M'DoDnell  v.  Burnett,  4  Irish  £q.  Rep. 
216. 

{q)  McDonnell  v.  Burnett,  4  Irish  £q. 
Rep.  234. 

(r)  Butler  r.  Lord  Portarlington,  1 
Dru.  &  Warr.  60. 

(«)  Lord  Mountnorris  v.  White,  2 
Dow's  P.  Ca.  47  L 

(0  Lord  Mountnorris  v.  White,  2 
Dow's  P.  Ca.  464 ;  Butler  v.  Ld.  Por- 
tarlington, 1  Dru.  &  Warr.  54 ;  4  Irish 


Eq.  Rep.  20,  S.  C. ;  Waticinfl  v.  Llojd, 
Hayes  &  J.  832. 

(tt)  Butler  V,  Lord  Portarlington,  1 
Dru.  k  Warr.  48 ;  4  Irish  £q.  Rep.  16. 
S.  C. 

(v)  Watkins  v.  Lloyd,  Hayes  &  J.  832. 

(to)  Fitzsimon  o.  Burton,  Finlay  on 
Renewals,  3ll>32l. 

(x)  Jackson  v,  Saunders,  1  Sch.  &  Lef. 
465. 

(y)  Johnston  v.  Warburton,  2  Moll. 
521. 

(z)  Lawless  r.  Grogan,  1  Dn].&  W. 
53 ;  Lyne  on  Leases,  83,  in  the  Append. 
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22.  It  is  provided  by  the  second  8ection(a)  of  the  Tenantry  Act, 
*<  That  in  case  the  landlord  shall  find  any  difficulty  in  discovering  his 
tenant,  or  the  assignee  of  such  tenant,  so  as  to  make  a  demand  on  such 
tenant  or  assignee,  that  then  a  demand  of  the  (renewal)  fines  made  on 
the  lands,  fi'om  the  principal  occupier  of  the  same,  together  with  a 
notice  of  such  demand,  to  be  inserted  for  the  space  of  two  months  in 
the  London  and  Dublin  Gazettes,  shall  be  considered  to  all  intents  and 
purposes  a  demand  within  the  Act/' 

Where  the  immediate  lessee  or  his  assignee  cannot  be  discovered, 
or  where  the  interest  in  the  lease  has  been  made  the  subject  of  a  family 
settlement,  notice  in  writing,  requiring  payment  of  the  renewal  fines, 
should  be  served  on  all  the  undertenants  or  occupiers  of  the  premises, 
and  on  every  other  person  supposed  to  have  any  interest  in  the 
lands  under  the  lease,  on  whom  service  can  be  effected,  and  advertise- 
ments should  also  be  published  in  the  London  and  Dublin  Gazettes, 
as  directed  by  the  Act. 

If  the  demised  premises  are  held  by  joint-tenants(&),  the  renewal 
fines  must  be  demanded  from  each  of  them ;  and  if  the  interest  has 
been  limited  in  strict  settlement,  the  demand  must  be  made  on  the 
tenant  for  life  in  possession,  or  in  receipt  of  the  rents,  or  upon  some 
per8on(c)  representing  the  whole  interest  in  the  premises;  but  a  demand 
need  not  be  made  upon  any  person  in  remainder,  nor  upon  trustees  out 
of  possession.  Although  the  Statute  extends  only  to  assignees  of  the 
entire  interest  in  the  lease,  yet  if  the  whole  estate  be  divided  into  seve- 
ral parts,  a  demand  must  be  made  upon  every  assignee  entitled  to  the 
immediate  enjoyment  of  any  portion  of  the  premises,  and  if  the  immediate 
lessee  or  his  assignee  be  served,  it  is  not  necessary  that  any  demand 
should  be  made  on  undertenants(d),  though  it  is  prudent  and  customary 
to  do  so,  in  order  to  avoid  any  imputation  of  collusion  between  the 
head-landlord  and  his  immediate  tenant. 

The  assignee  of  a  lease  for  lives  renewable  for  ever,  having  con- 
fessed judgements  to  a  large  amount,  was  in  the  year  1825  discharged 
as  an  insolvent  debtor,  and  died  in  the  month  of  August,  1832 :  one 
of  the  eestuique  vies  in  the  lease  died  in  the  year  1820 :  judgement- 
ereditors  of  the  insolvent  entered  into  receipt  of  the  rents,  and  on  the 
30th  of  August,   1838,  a  bill  was  filed  by  John  Smith,  one  of  the 

(a)  19  &  20  Geo.  III.  c.  30,  Irish.  don,  2  Sch.  &  Lef.  679,  and  note ;  Wat- 

%  John  0.  Armstrong,  2  LI.  &  Goold,  kins  v,  Lloyd,  Hayes  &  Jones,  832. 

392-405 :  Co.  Litt  186,  A.  (d)  Barrett  o.  Burke,  5  Dow's  Pari. 

(0  Barrett  o.  Burke,  5  Dow's  Pari.  Ca.  20. 

Cs.  20 ;  and  see  O'Connors  v.  Ld.  Ban- 
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I  were  to  say  four,  or  six  months,  or  any  specified  period,  was  to  be 
the  limitation  of  the  time,  I  must  apply  that  as  a  rule  in  all  cases;  in 
those  where  it  would  be  unreasonably  long,  as  well  as  where  it  would 
be  unreasonably  short.  The  Act  has  specified  no  time,  and  it  is  safer 
and  better  to  hold  that  reasonable  time,  according  to  the  apparent  in- 
tent of  the  Act,  is  to  be  judged  of  by  all  the  circumstances  of  each 
particular  case :  and  if  a  tenant,  after  a  formal  demand,  thinks  fit  to 
rest  on  his  oars,  and  continue  that  neglect  which,  according  to  the 
letter  of  his  contract,  would  deprive  him  of  his  right,  the  continued 
neglect  is  to  be  considered  not  a  mere  neglect,  but  a  wilful  defiiult." 
Reasonable  time  within  the  Act  is  deemed  to  be  only  that  time  which 
is  necessary  to  g^ve  the  tenant  full  opportunity  for  aseertaining(r) 
when  the  cestuique  vies  died,  for  computing  the  amount  of  fines  due, 
and  for  preparing  leases  and  tendering  them  for  execution.  The 
precise  time  to  be  allowed  cannot  be  defined,  as  it  must  depend  on  the 
di£5culties  which  the  tenant  has  fairly  to  encounter,  in  complying  with 
the  demand. 

The  time  for  renewing  after  a  formal  demand,  is  to  be  computed 
from  the  period  of  making  such  demand ;  and  if  the  renewal  fines  are 
tendered  within  reasonable  time  afterwards,  all  prior  demands  and 
transgressions  are  considered(«)  to  have  been  waived ;  but  in  estimating 
the  laches  of  a  tenant,  in  delaying  to  comply  with  such  formal  requisi- 
tion, the  previous  dealings  of  the  parties  on  the  subject  are  to  be  taken 
into  consideration. 

25.  Courts  of  Equity  interpose  to  relieve  agunst  a  forfeiture  b- 
curred  by  omitting  to  renew  after  demand,  where  the  delay  has  been 
occasioned  by  means  of  the  fraud  of  the  landlord,  or  of  his  impeding 
the  tenant  in  procuring  money  to  discharge(^)  the  rent  and  renewal 
fines ;  or  where  the  demand  has  been  made  in  such  an  indistinct(tf) 
and  doubtful  manner  as  to  mislead  the  tenant,  or  where  the  delay  has 
been  caused  by  an  erroneous  calculation  of  renewal  fines,  or  by  an  incor- 
rect statement(t;)  of  the  periods  of  the  deaths  of  the  cestuique  vies  fur- 
nished by  the  landlord,  or  by  his  agent ;  or  where  the  landlord  annexes 
a  condition  to  the  g^rant  of  a  renewal(tc;),  with  which  the  tenant  cannot 


(r)  Barrett  v.  Burke,  5  Dow's  P.  C. 
16;  Freeman  o.  LcL  Waterford,  1  Sch. 
&  Lef.  454,  note. 

($)  Barrett  v.  Burke,  5  Dow*s  P.  Ca. 
17 ;  Jackson  v.  Saunders,  1  Sch.  &  Lef. 
459 ;  Ld.  Mountnorris  v.  White,  2  Dow's 
P.  Ca.  492 ;  FitzsimoH  o.  Burton,  Fin- 
lay  on  Renewals,  311;  Baldwin  v,  hridges, 
2  LI.  &  G.  406,  414. 


(/)  Jeasop  V.  Ring,  2  Ball  &  B.  61. 

(tt)  John  17.  Armstrong,  2  LI.  &  G. 
392. 

(v)  Deane  «.  Ld.  Waterford,  1  Sch. 
&  Lef.  451,  note;  Jesaop  v.  King,  3 
Ball  &  B.  61 ;  Firman  v.  Ld.  OnDond, 
Beatty,  347 ;  Baldwin  o.  Bridges,  2  LI. 
&  G.  406. 

(tp)  Smith  V.  Shannon,  3  Irish  Eq. 
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comply;  or  if  a  treaty  has  been  depending  between  the  parties  res- 
pecdog  the  amount(:E)  and  mode  of  payment  of  the  rent  and  fines. 

Equitable  aid,  however^  will  not  be  extended  to  a  tenant  who  has 
fraudulently(y)  suppressed  the  deaths  of  the  cestuique  tries  in  his  lease, 
Of  who  has  committed  any  other  description(z)  of  fraud  on  his  landlord  in 
respect  of  renewing,  or  where  the  tenant  obstinately  refuses(a)  to  renew 
after  demand,  or  has  unnecessarily,  and  without  reasonable  excuse(i), 
been  guilty  of  delay  after  demand ;  or  if  a  landlord  assent  to  the 
tenant's  request  for  a  renewal  on  his  paying  the  fines;  or  if  the  land- 
lord, on  such  application,  make  a  well-founded  objection  that  another 
fine  was  payable,  the  tenant's  application  will  be  deemed(c)  equivalent 
to  a  demand  by  the  landlord,  and  the  tepant  will  be  accountable  for 
any  subsequent  negligence  or  delay  in  payment  of  the  renewal  fines : 
and  though  no  actual  demand  be  made,  there  may((/)  be  such  a  course 
of  dealing  between  the  parties  as  will  amount  to  fraud,  so  as  to  deprive 
the  tenant  of  the  benefit  of  the  Statute. 


Rep.  452;  Trant  v.  Dwyer,  1  Dow.  & 
a  125:  2  BIL  Pari  Ca.  11,  N.  S. 

(x)  L(L  Roes  v.  Worsop,  1  Bro.  Pari. 
Ci.  281 ;  O'Neil  v.  Jones,  1  Ridg.  P. 
Ca.170. 

(jp)  Pendred  v.  Griffith,  1  Bro.  ParL 
Ca.3U. 

(z)  Jackson  v.  Saunders,  1  Sch.  & 
Lef.455. 

(a)  Hunt  V.  Sayers,  Hayes,  590. 


(b)  Jackson  v.  Saunders,  1  Sch.  & 
Lef.  443 ;  2  Dow's  Pari.  Ca.  437 ;  Lord 
Monntaorris  o.  White,  2  Dow's  P.  Ca. 
459 ;  Barrett  v,  Burke,  5  Dow's  Pari. 
Ca.  1 ;  Fitzsimon  v.  Burton,  Finlay  on 
Renewals,  284. 

(c)  Shenton  o.Corbally,  1  HogaD,403; 
2  Moll.  546. 

(d)  Butler  v.  Lord  Portarlington.  1 
Dru.  &  Warr.  50. 
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NATURE  AND  EXTENT  OF  LEASEHOLD  INTERESTS- 
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26.  Suit  for  Renewal  byUndertenaU, 

or  &y  Creditor  in  Poeeeeeitm. 

27.  Under-lessee  for  Lives  renewable 

for  ever,  bound  to  pay  Renewal 
FineSt  though  original  Lease  not 
renewed. 

28.  Where  Penalties  are  imposed  for 

twt  renewing. 

29.  Mode     of   computing    septennial 

Fines. 

30.  Strietnsss   observed    by   English 


Courts  in  respect  of  Renewals. 

31.  Allocation  of  Renewal  Fines  be- 
tween successive  Owners  of  the 
Reversion. 

33.  Costs  of  Suit  for  Renewal 

33.  Renewals  by  Persons  under  Disa- 
bility. 

d4»  Persons  under  Disability  smiled 
to  accept  Renewals. 

35.  Renewal  of  Lease,  no  Revoeation  of 
Donee* 


26.  Wherb  a  lessee  for  lives  renewable  for  ever  grants  an  underlease 
of  the  whole,  or  of  some  part  of  the  demised  premises,  the  undertenant 
is  allowed,  for  the  purpose  of  preserving  his  own  interest,  to  muntain 
a  suit  for  renewal  against  the  chief  landlord(a),  and  his  own  immediate 
lessor ;  and  if  no  forfeiture  has  been  incurred  by  reason  of  fraud  or  de- 
reliction on  the  part  of  tU^  middleman,  a  decree  will  be  made  for 
renewal  of  the  head-lease,  iip6n  the  usual  teivns,  to  the  original  lessee, 
and  for  a  renewal  by  him  to  the  undertenant ;  or  in  some  cases,  with 
a  view  of  rendering  more  effectual  justice,  the  chief-landlord  is  com- 
pelled to  renew  the  original  lease  directly  to  the  undertenant,  in  trust 
for  the  several  persons  beneficially  interested,  according  to  their  respec- 
tive rights ;  but  if  the  intermediate  tenant  had  forfeited  his  right  of 
renewal  prior  to  the  institution  of  the  suit,  by  means  of  fraud  or  dere- 
liction, no  relief  can  be  granted(ft)  against  the  chief-landlord  to  the 
underlessee,  the  only  remedy  of  the  latter  party  being  against  his  im- 
mediate lessor* 

If  a  lessor  for  lives  renewable  for  ever  sell  the  reversion  out  of 
which  the  renewal  is  to  be  served,  and  take  back  from  the  purchaser 
an  intermediate  estate  which  does  not  qualify  him  to  renew  the  under- 
lease, the  laches  of  the  undertenant  in  neglecting  to  comply  with 
demands  of  fines  made  on  him  by  the  middleman  alone,  will  be  excused. 
One  Tarrant  being  seised  in  fee,  demised  for  lives  renewable  for  ever, 
and  then  sold  his  reversion  in  the  premises,  and  obtained  from  the  pur- 


(a)  Barrett  v.  Burke,  5  Dew's  P.  C. 
1 ;  ReveU  v.  Hussey,  2  Ball  &  B.  280. 


(6)  Barrett  v.  Bnrke,  5  Dew's  P.C.  23. 
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chaser  an  intermecliate  interest  for  lives,  renewable  for  ever:  the 
renewal  fines(c)  were  on  several  occasions  demanded  from  the  underte- 
nant by  Tarrant,  after  he  had  parted  with  the  reversion,  and  though 
the  undertenant  had  been  guilty  of  great  de&ult,  a  decree(d)  was  pro- 
nounced by  the  Exchequer  that  a  renewal  should  be  executed  by  Tar- 
zant  and  by  the  chief-landlord,  on  payment  of  the  rent  and  fines  to  the 
middleman  Tarrant,  who  had  the  immediate  reversion. 

If  a  person  holding  for  lives  renewable  for  ever  demise  for  the  same 
lives,  with  an  absolute  covenant  of  renewal  for  ever,  though  the 
secondary  tenant  be  a88ignee(6)  of  the  whole  legal  estate  in  the  demised 
premises,  yet  he  can  only  enforce  a  renewal  by  means  of  the  interven- 
tion of  the  middleman,  because  such  mesne  landlord  only  covenants  to 
renew  on  stipulated  terms  with  his  lessee,  and  does  not  transfer  his  own 
right  of  renewal. 

27.  Where  lessee  for  lives  renewable  for  ever  grants  an  underlease 
for  different  lives,  with  a  like  covenant  of  renewal  on  payment  of  cer- 
tain fines,  the  undertenant  is  bound  to  pay  renewal  fines,  according  to 
the  septennial  calculation,  to  his  immediate  lessor,  even  though  all  the 
cestuique  vies  in  the  principal  lease  had  dropped,  and  the  middleman 
had  not  renewed,  because  the  regular  payment  of  fines  by  the  interme- 
(iiate(/)  tenant,  who  is  to  renew  with  his  immediate  lessor,  often 
depends  on  the  regular  payment  of  fines  by  the  undertenant  on  the  last 
underletting,  which,  if  withheld,  may  place  the  intermediate  tenures  in 
great  hazard.  The  Earl  of  Meath,  being  seised  in  fee,  granted  cer- 
tab  premises  to  Samuel  Card,  for  three  lives  renewable  for  ever,  on 
payment  of  a  stipulated  fine  on  the  fall  of  every  life ;  and  by  indenture 
dated  the  18th  of  March,  1702,  Samuel  Card  demised  a  dwelling- 
house,  parcel  of  the  premise8(^)  comprised  in  the  original  lease,  to 
Wingfield  Atkinson,  at  the  yearly  rent  of  sixteen  pounds,  with  covenant 
of  renewal  for  ever,  on  payment  of  a  renewal  fine  equal  to  one  year's 
rent ;  and  the  lessor  thereby  covenanted  to  perfect  unto  the  lessee,  his 
hdrs  and  assigns,  a  good  and  true  estate,  pursuant  to  the  indenture,  as 
&r  as  the  estate  of  the  lessor,  Samuel  Card,  would  warrant ;  but  the 
cesiuique  vies  in  any  renewal  were  to  be  nominated  by  the  lessor;  and 
it  was  thereby  also  covenanted  that  the  lessee^  his  heirs  or  assigns, 

(c)  Jephson   v.  Tarrant,  4  Law  Rec.  Rep.  452 ;  ante.  No.  22. 

138;  Lyne  on  Leases,  App.  No.  17,  fol.  (/)  Jackson  v,  Saunders,  1  Sch.  & 

65,S.C.                         ^^  LefU60. 

(rf)  See  the  observations  of  Joy,  C.  B.  Or)  Morton  17.  Archbold,  at  the  Rolls, 

in  Hunt  r.  Sayers,  Hayes,  593.  27th  November,  1815,  4  Irish  Eq.  Rep. 

(e)  John  V.  Armstrong,  2  LI.  &  G.  460 ;  Flanagan  v.  Kelly,  535,  S.  C. 
392;   Smith   r.  Shannon,   3  Irish  Eq. 
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should  make  their  address  and  application  to  the  lessor,  his  heirs  or 
assigns,  within  three  months  after  the  death  of  whicheyer  of  the  ces- 
tuique  vies  should  happen  to  die,  to  have  a  life  added  in  plaoe  of  the 
person  so  dying,  and  should  within  such  three  months  sati^  and  pay 
a  full  year's  rent  for  every  new  life  in  any  such  new  grant  so  to  be 
made,    and  it  was  provided,    that  in  case  the  lessee,   his  heirs  or 
assigns,  should  fail  to  pay  such  fine,  or  neglect  to  demand  such  new 
lease  within  three  months  after  the  death  of  such  cesttdque  vies^  or  of 
any  other  life  in  any  renewal  thereafter  to  be  made,  that  then  the 
lessor,  his  heirs  or  assigns,  should  not  be  obliged  to  renew,  and  that 
the  covenant  of  renewal  should  be  absolutely  void.     In  the  year  1802, 
the  Earl  of  Meath  renewed  the  principal  lease  to  James  Maxwell  Ha- 
milton, for  the  life  of  Thomas  Vickers,  who  was  one  of  the  lives  named 
in  a  former  renewal,  and  for  the  additional  lives  of  George,  Prince  of 
Wales,  and  of  Prince  Edward ;  and  by  indenture  dated  the  9th  of  May, 
1802,  the  underlease  was  renewed  by  J.  M.  Hamilton  to  Benjamin 
Wills,  for  the  same  lives.     Thomas  Vickers  went  to  America  and 
died  there  on  the  6th  of  July,  1799,  but  neither  the  Earl  of  Meatb's 
agent,  nor  any  of  the  persons  interested  in  the  renewal,  heard  of 
his  decease  until  the  latter  end  of  the  year  1814.     A  renewal  was 
obtained  from  Lord  Meath  by  the  receiver  in  a  creditor's  cause,  in 
trust  for  all  parties  interested,  on  payment  of  septennial  fines  and 
interest  from  the  6th  of  July,   1799,  when  Thomas  Vickers  died; 
but  the  underlessee,  Benjamin  Wills,  insisted  that  he  was  entitled  to  a 
renewal  of  his  underlease,  on  payment  of  a  single  renewal  fine,  without 
septennial  fines  or  interest,  because  the  persons  interested  in  the  prin- 
cipal lease  had  not  themselves,  during  the  period  for  which  they 
claimed  septennial  fines  and  interest,  any  higher  title  to  the  lands  than 
an  estate  for  the  lives  of  the  Prince  of  Wales  and  of  Prince  Edward. 
An  order  having  been  obtained(A),  directing  the  Master  in  the  cause  to 
inquire  and  report  whether  any  and  what  renewal  fines  were  due  by 
Benjamin  Wills,  out  of  that  part  of  the  premises  in  his  possession,  the 
Master  reported  that  Thomas  Vickers  died  on  the  6th  of  July,  1799, 
and  that  a  renewal  fine  accrued  due  in  three  months  after  his  death, 
which,  with  septennial  fines  and  interest  since,  amounted  to  a  sum  of 
£71  3^.,  which  was  due  by  Benjamin  Wills ;   but  the  Master  of  the 
Rolls,  Sir  William  MacMahon,  on  the  authority  of  the  decided  case  of 
Wilson  V,  St.  Leger,  ordered(t)  that  the  Master  should  review  his 

(h)  Morton  v.  Archbold,  Master's  Re-  (t)  Morton  v.  Archbold,  Rolls  Order* 

port,  28th  Aug.  1815.  27th  Nov.  1815. 
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report  in  respect  of  Beptennial  fines  and  interest :  however,  upon  an 
appeal  to  Lord  Manners,  the  order  made  at  the  Rolls  was  varied(y) 
so  &r  as  regarded  the  septennial  fines  and  interest,  and  the  Master's 
report  was  confirmed  without  alteration.  In  giving  judgement  on  the 
appeal,  Lord  Manners  observed,  **  that  if  the  middleman(A)  has  not 
lost  his  right  of  renewal,  he  has  at  least  an  equitable  title,  which  he 
can  transfer  to  his  immediate  tenant :  whilst  the  under-lessee  enjoys, 
he  must  pay  the  firuits  of  the  tenure,  and  cannot  refuse  to  discharge  the 
rent ;  for  when  once  the  undertenant  takes  the  lease,  he  cannot  inquire 
mto  his  lessor's  title.  If  he  covenants  on  the  &11  of  a  life  to  pay  a  re- 
newal fine,  he  cannot  excuse  himself  from  payment  by  calling  on  the 
lessor  to  shew  his  title  to  grant  a  renewal ;  he  can  only  shew  his  lessor's 
title  determined  by  forfeiture,  or  by  transfer  to  another :  the  under- 
tenant knew  what  title  the  lessor  had,  and  knowing  that,  he  entered 
into  this  covenant  absolutely  to  pay  in  three  months,  and  not  merely  to 
pay  provided  his  lessor  had  then  renewed  for  himself,  and  if  the  under- 
tenant were  now  at  liberty  to  set  up  that  his  lessor  had  not  previously 
renewed,  it  would  be  to  make  a  new  contract.  The  underlessee  might 
as  well  say,  <  I  won't  pay  my  rent  until  you  have  paid  your's,  because 
I  may  be  distrained  or  ejected.'"  And  after  referring  to  Wilson  v* 
St.  Leger(/),  his  Lordship  added :  "  the  case  in  question  is  different 
from  the  reservation  of  a  nomine  pcauB :  here  the  septennial  fine  is  not 
a  penalty,  but  the  agreed  value  of  a  life  not  nominated.  A  septennial 
fine  is  compensation  for  omitting  to  nominate  a  life,  which  it  may  be 
presumed  would  have  dropped  at  the  end  of  seven  years,  and  the  inte- 
rest is  allowed  because  the  tenant  retains  money  which  he  ought  to 
have  paid  to  his  landlord.  A  nomine  pcenm  is  a  penalty  given  in  addi^ 
tion  to  doing  the  thing  agreed  to  be  done." 

In  the  preceding  case  of  Martin  v,  Archbold,  only  one  of  the  ceS" 
tmyne  vies  in  the  original  lease,  and  in  the  underlease  respectively  had 
&llei],  but  the  principle  is  the  same,  though  all(m)  the  lives  in  the 
original  lease  had  died,  and  no  renewal  had  been  procured,  as  the  un- 
derlessee is  equally  bound  to  pay  his  renewal  fines,  according  to  the 
septennial  calculation,  within  a  reasonable  time  after  demand. 

Where  a  lessor  holding  for  lives  renewable  for  ever  makes  a  similar 
lease  for  the  same  lives,  and  for  such  other  lives  as  shall  for  ever  there-' 

(i)  Morton  V.  Archbold,  Order  on  ap-  (/)  Wilson  v,  St  Leger,  see  pott,  4 

peal  Uth  Bftarch,  1806;  same  case  by  Irish  Eq.  Rep.  457* 

the  nsme  of  Mortlock  v.  Wills,  Hayes,  (m)  Hunt  v.  Sajers,  Hayes,  590.  This 

^96.  case  was  ultimately  compromised  on  a 

(k)  From  a  note  made  by  Mr.  Lefroy  bill  being  filed  by  Lord  Doneraile,  an  un- 

OB  lui  brief«  derlessee,  for  renewal  of  the  lease. 
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afier  be  inserted  in  the  grand  lease  of  the  premises,  the  middleinaD(n), 
or  intermediate  lessor,  is  only  in  a  situation  to  carry  his  covenant  for 
renewal  into  effect,  after  having  obtained  a  renewal  of  his  own  lease ; 
and  laches  are  not  reasonably  imputable  to  the  undertenant  for  not  re- 
newing, until  the  middleman  shall  have  renewed  his  own  lease,  and 
shall  have  called  on  his  tenant  to  take  a  renewal,  and  acquainted  him 
with  the  names  of  those  persons  for  whose  lives  he  has  obtained  a 
renewal. 

28.  Where  a  penalty  or  penal  rent  is  imposed  by  the  lease,  for 
delaying  or  n^lecting  to  discharge  the  renewal  fines,  a  renewal  will 
only  be  decreed  on  the  terms  of  paying  the  stipulated(o)  penalties,  in 
addition  to  the  rent  and  renewal  fines  reserved  by  the  lease ;  but  in 
such  cases,  the  landlord  is  not  entitled  to  septennial  fines,  or  to  interest 
either  on  the  original  fines,  or  the  penalties. 

It  was,  however,  contended,  that  where  the  immediate  landlord's 
title  depended  on  a  lease  for  lives  renewable  for  ever,  such  middleman 
had  only  a  right  to  recover(/>)  the  penalties  from  the  time  he  was  qua- 
lified to  confer  a  legal  estate  on  his  tenant,  by  obtaining  a  renewal 
of  his  own  lease  firom  the  chief  landlord,  and  that,  in  such  cases,  sep- 
tennial fines  being  a  compensation  in  value  for  lives  not  nominated, 
should  be  substituted  for  the  penalties,  which  could  only  be  enforced 
on  shewing  that  the  middleman  was  competent  strictly  to  carry  his  co- 
venant for  renewal  of  the  underlease  into  execution. 

Upon  a  motion  to  send  back  a  Master's  report,  by  which  monthly 
fines  were  allowed  for  neglecting  to  renew,  Sir  Michael  0'Loghlen(^) 
held,  that  the  disability  of  a  landlord  to  grant  a  legal  estate  to  his 
tenant,  was  not  a  justification  to  the  tenant  for  withholding  the  fines  to 
which  he  was  liable  by  his  lease ;  and  Sir  Edward  Sugden,  upon  ap- 
peal(r),  expressed  the  same  opinion,  but  he  disallowed  the  penalties, 
and  directed  the  Master  to  review  his  report,  on  the  ground  that  the 
undertenant,  being  also  seised  of  the  reversion  in  fee,  and  the  renewal 
fines  payable  by  him  as  undertenant  being  the  same  in  amount  as  the 
renewal  fines  payable  to  him  as  chief  landlord  ;  it  was  to  be  presumed, 
after  a  long  acquiescence,  that  the  middleman  agreed  to  set-off  the  re- 
newal fines  payable  to  him,  against  the  renewal  fines  to  which  he  was 

(n)  Wallace  v.  Patten,  1  Irish  Eq.  ment  in  Colthursts,  Minors,  3  Flan.  & 

Rep.  388 ;  M'Donnell  r.  Burnett,  4  Irish  R.  515-525 ;  4  Irish  Eq.  Rep.  444. 

£q.  Rep.  216.  ^q)  Colthursts,  Minors,  3  Flan,  k  K. 

(o)  Ld.  Doneraile  o.Chartre8, 1  Ridg.  515;  4  Irish  Eq.  Rep.  444. 

Pari.  Ca.  122.  (r)  Colthnrsts,    Minors,   3  Dra.  & 

( j>)  Wilson  V.  Sentleger,  4  Irish  Eq.  Warr.  35 ;  5  Irish  Eq.  Rep.  322. 
Rep.  457,  and  folly  statM  in  the  judge- 
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liaUe,  86  his  profit  rent  was  re^arly  paid  during  the  whole  time,  and 
00  application  was  ever  made  for  the  penalties. 

29.  Leases  for  lives  renewable  for  ever,  by  the  terms  of  the  cove- 
nant, usually  allow  six  itionths  or  some  other  period  of  grace^  for 
paymeDt  of  the  renewal  fine  after  the  fall  of  every  cestui  que  vie^  and 
the  mode(«)  of  computing  fines,  in  eases  of  default,  is  to  reckon(/)  a 
septeDoial  fine  at  the  end  of  every  seven  years  suffered  to  elapse 
without  renewing,  and  to  charge  interest  from  the  expiration  of  six 
months,  or  other  period  of  grace,  on  every  fine,  either  original  or  sep* 
tennial,  which  has  accrued,  until  the  amount  shall  have  been  paid  or 
tendered.  This  principal  has  not  been  uniformly  followed(«),  for  in 
many  instances^  the  period  of  six  months  or  other  time  of  grace  per- 
mitted by  the  covenant,  has  been  allowed,  not  only  after  the  fall  of 
every  cestmque  vie^  for  payment  of  renewal  fines,  but  after  the  expi- 
ration of  every  seven  years  elapsed  without  renewing,  for  payment  of 
septennial  fines,  thereby  deviating  from  the  general  rule  introduced 
by  Chief  Baron  Gilbert,  and  increasing  the  septennial  period  by  the 
addition  of  six  months* 

This  question  came  before  Sir  Michael  O'Loghlen,  on  an  objec- 
tion(o)  to  the  Master's  report,  for  allowing  the  time  of  grace  in  addition 
to  each  septennial  period,  and  he  ruled,  that  the  practice  as  acted 
apon  by  the  Master,  had  been  long  settled,  and  ought  not  to  be 
disturbed. 

In  calculating  renewal  fines,  no  proportion  of  a  septennial  fine  is 
allowed  for  any(t£7)  period  less  than  seven  years,  because  the  legal  pre- 
sumption of  the  death  of  a  cestuique  vie  does  not  arise  until  the 
expiration  of  seven  years  after  the  time  a  life  should  have  been  nomi- 
nated. 

30.  Tenants  holding  lands  in  England,  under  leases  renewable  for 
erer,  are  required  by  English  Courts  of  Equity  strictly  to  observe  the 
terms  imposed  by  the  covenants  of  renewal  in  their  leases,  and  no 
greater  indulgence  is  allowed  in  case  of  default  or  negligence,  to  a 
tenant  having  a  covenant  of  renewal  for  ever,  than  to  a  person  who  is 
only  entitled  to  the  benefit  of  a  covenant  for  a  limited  renewal.     By  a 


(t)  Sweet  p.  Anderson,  2  Bro.  P.  Ca. 
254-258;  Harrison  v.  Prendergast,  Lvne 
OQ  Leases,  App.  No.  3,  fol.  9 ;  O'Neii  v. 
Jooes,  1  Ridg.  P.  C.  170-173;  Bateman 
r.  Mmray,  1  Ridg.  P.  C.  197. 

(0  L^  Pahnerston  v.  Corporation  of 
Dublin,  in  Chaneerj,  by  Lord  Phmket, 
MSS. ;  Sargent  v.  Russell,  £q.  Exch. 
Easter,  1834. 


(«)  Forster  v.  Ld.  Massareene,  Lyne 
on  Leases,  App.  No.  12,  fol.  47 ;  Free- 
man V.  Bovle,  2  Ridg.  Pari.  Ca.  69; 
Barrett  v.  fiurke,  5  Dow*8  Pari.  Ca.  12. 

(v)  Colthursts,  Minors,  1  Flaii..&  K. 
515-^35 ;  4  Irish  Eq.  Rep.  444. 

(tr)  Forster  t;.  Ld.  Massareene,  Lyne 
on  Leases,  App.  No.  12,  fol.  47* 
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lease  for  ninety-nine  years  determinable  on  three  lives,  the  lessors 
covenanted,  that  when  and  as  often  as  either  of  the  cestuique  vies 
should  die,  and  there  should  be  only  two  lives  remaining,  if  the  lessee, 
her  executors,  administrators,  or  assigns,  should,  within  six  months 
next  ensuing  the  decease  of  such  life(a;),  apply  for  a  new  lease  of  the 
premises,  the  lessor,  should,  on  payment  of  a  stipulated  fine,  add  a  third 
life,  and  grant  her  or  them  a  new  lease  thereof  for  such  three  lives, 
under  the  like  rents  and  covenants,  and  sofrom  time  to  time /or  ever, 
as  often  as  the  case  should  so  happen :  two  of  the  lives  having  Mien 
without  any  application  being  made  for  renewal,  it  was  decided,  that 
the  tenant  by  not  applying  for  a  renewal  in  due  time  after  the  fidl  of 
the  first  life,  could  not  compel  the  lessors  to  renew  the  lease. 

31.  Where  the  estate  of  a  landlord,  which  is  subject  to  a  lease  for 
lives  renewable  for  ever,  has  been  limited  to  successive  tenants  for 
life  with  remainders  over,  it  has  often  been  discussed,  whether  the  per- 
sonal representatives  of  a  deceased  tenant  for  life,  are  entitled  to  the 
renewal  fines  which  fell  due  in  his  life-time,  or  whether  such  fines 
become  the  property  of  the  remainder-man,  or  other  person  by  whom 
the  renewal  is  actually  granted.  Charles  Yorke,  afterwards  created 
Lord  Morden,  gave  his  opinion(^),  that  the  compensation  for  lives  to  be 
added  to  a  renewable  lease,  should  be  made  to  the  person  granting  the 
renewal,  and  not  to  the  representatives  of  the  person  during  whose  life 
the  fines  became  payable,  and  that  such  fines  (as  in  all  like  cases) 
should  be  considered  a  fruit  fallen  to  a  succeeding  landlord  in  posses- 
sion, who  granted  the  renewal. 

The  House  of  Lords  by  their  decretal  order(z),  in  Freeman  r. 
Boyle,  directed,  that  such  of  the  renewal  fines  as  became  payable  to 
the  respondent's  father  in  his  life-time,  should  be  paid  with  interest  for 
the  same  to  his  personal  representatives,  and  that  the  remaining  fines, 
with  interest,  should  be  paid  to  the  respondent.  Lord  Rede8dale(a), 
and  Sir  William  M^Mahon(6),  were  both  of  opinion,  that  renewal  fines 
should  be  paid  to  the  personal  representatives  of  the  landlords  in  whose 
times  the  cestuique  vies  had  died.  The  landlord,  however,  who  is 
competent  to  renew  the  lease,  may  give  a  sufiScient  discharge  to  the 

(x)  Bsyl^  v.The  Corporation  of  Leo-  protest  against  the  Tenantry  Act,  Fialij 

minster^  3  cro.  Ch.  Ca.  528 ;  1  Vesey,  on  Renewals,  94 ;    Garden  v.  Brid^ 

Jun.  476,   S.  C.  ;    Baynham  v.  Guy's  Ljne  on  Leases,  App.  No.  24,  fbl.  90- 

Hospital,    3  Vesey,   295;    Maxwell  o.  101. 

Ward,  M*Clell.  458 ;    11  Price,  3 ;  13  (z)  Freeman  v.  Boyle,  2  Ridg.  P.  C 

Price,  674 ;  City  of  London  o.  Mitford,  83. 

14  Vesey,  41.  (a)  Lyne  on  Leaaes,  211. 

(y)  See  the  note  to  2  Newman's  Con-  (b)  Tuthill  v.  Adamson,  3  Law  Rec. 

veyancer,  part  ii.  p.  166,  and  the  Lords*  157,  N.  S. 
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tenant  applying  for  a  renewal  for  the  whole  arrear  of  fines,  and  the 
tenant  has  no  right  to  retain  any  part  of  the  money  for  the  alleged 
benefit  of  the  representatives  of  a  deceased  lessor,  as  the  reversioner  is 
answerable  for  the  due  distribution. 

32.  It  is  a  general  rule(c),  that  a  tenant  seeking  relief  against  lapse 
of  time,  shall  pay  costs,  but  when  the  landlord's  resistance  to  a  suit 
for  renewal  is  not  founded  on  the  tenant's  de&ult,  and  the  landlord  rests 
his  defence  on  grounds  which  he  fails  to  establish,  the  decree  for  renewal 
will  be  made  against  him  with  costs.  Where  a  renewal  was  resisted(d) 
because  the  tenant  refused  to  pay  a  debt  claimed  by  his  landlord  wholly 
unconnected  with  the  property,  the  landlord  was  ordered  to  pay  the 
costs  of  the  suit. 

33.  By  the  Irish  Statute(e),  1 1  Anne,  c.  3,  it  was  enacted,  that 
where  any  person  who  was  bound  to  renew  any  lease  for  livesj  con- 
taining any  covenant  or  agreement  for  renewing  the  same  from  time  to 
time,  should  be  under  any  disability  so  to  do  by  reason  of  infancy, 
coverture,  being  non  compos  mentis^  or  being  absent  beyond  seasj  upon 
petition  to  the  Court  of  Chancery,  or  the  Court  of  Exchequer,  such 
lease  might  be  renewed  in  manner  therein  directed. 

The  preceding  Statute,  which  did  not  contain  any  provision  for  the 
renewal  of  leases  for  terms  of  years,  has  been  absolutely  repealed(y^ ; 
and  as  it  was  deemed  expedient  that  the  powers  of  the  Courts  of  Chan- 
cery and  Exchequer  over  land  in  Ireland  should  be  as  large,  in  certain 
cases,  as  the  statutable  powers  given  to  the  Courts  of  Chancery  and 
Exchequer  of  England  over  lands  there:  by  the  Statute(^)  5  &  6 
Will.  IV.  c.  17,  difier  reciting^  that  by  an  Act  passed(A)  in  the  first 
year  of  King  William  the  Fourth,  c.  66,  it  is  enacted^  that  where  any 
person  being  under  the  age  of  twenty-one  years,  or  a  fime  covert^ 
might,  in  pursuance  of  any  covenant  or  agreement,  if  not  under  disa- 
bility, be  compelled  to  renew  any  lease  made  or  to  be  made,  for  the 
life  or  lives  of  one  or  more  person  or  persons,  or  for  any  term  or  num- 
ber of  years  absolute,  or  determinable  on  the  death  of  one  or  more  per- 
son or  persons(t),  it  shall  be  lawful  to  and  for  such  in&nt,  or  his 


(c)  John  17.  Armstrong,  2  LI.  &  G. 
407:  Barrett  v.  Peamon,  2  Ball  &  B. 
Deane  o.  Ld.Waterford,  1  Sch.  & 


Lef.  451 :  Wallace  v.  Patten,  1  Irish  £q. 
Rep.  338;  Baldwin  o.  Bridges,  2  LI.  k 
G.406. 

{d)  Fitzgerald  v.  Carew,  1  Irish  Eq. 
Rep.  340;  HiU  v.  MiMran,  2  MoUo7,460; 
Bojlaad  v.  Warner,  Ha^es  &  J.  79-89. 

(t)  11  Anne,  c.  3,  Irish. 

(/)  Repealed  by  5  &  6  Will  lY.  c. 


17,  8.  1. 

(gr;  5  &  6  Win.  IV.  c.  17,  Irish. 

(A)  1  Will.  IV.  c.  65,  English  and 
Irish.  Bj  the  22nd  section,  the  Irish 
Stat  1 1  Anne,  c.  3,  is  re-enacted,  and 
Ireland  is  excluded  from  the  other  provi- 
sioos  of  this  Act  extending  to  leases  re- 
newable by  persons  under  disabilitj. 

(i)  This  clause  is  copied  from  the  16th 
section  of  the  1  Will.  IV.  c.  85. 
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guardian  in  the  name  of  such  in&nt,  or  %uch^^me  covert,  by  the  direc- 
tion of  the  Court  of  Chancery,  to  be  signified  by  an  order  to  be  made 
in  a  summary  way  upon  petition  of  such  infant,'  or  his  guardian,  or  of 
such  ^1726  coverty  or  of  any  person  entitled  to  such  renewal,  from  time 
to  time,  to  accept  of  a  surrender  of  such  lease,  and  to  make  and  execute 
a  new  lease  of  the  premises  comprised  in  such  lease,  for  and  during 
such  number  of  lives,  or  for  such  term  or  terms  determinable  upon  such 
number  of  lives,  or  for  such  term  of  years  absolute,  as  was  or  were 
mentioned  in  the  lease  so  surrendered,  at  the  making  thereof  or  other- 
wise, as  the  Court  by  such  order  shall  direct :  and  (ifier  Jwrther 
reciting^  that  by  the  said  Act(j)  it  is  enacted,  that  where  any  person, 
being  lunatic,  is  or  shall  be  entitled,  or  has  a  right,  or  in  pursuance  of 
any  covenant  or  agreement  might,  ifnot  under  disability,  be  compelled 
to  renew  any  lease  made  or  to  be  made,  for  the  life  or  lives  of  one  or 
more  person  or  persons,  or  for  any  term  or  number  of  years  absolute, 
or  determinable  on  the  death  of  one  or  more  person  or  persons,  or 
otherwise,  it  shall  be  lawful  to  and  for  the  committee  of  the  estate  of 
such  lunatic,  in  the  name  of  such  lunatic,  by  the  direction  of  the  Lord 
Chancellor,  intrusted  as  therein  stated,  to  be  rignified  by  an  order  to 
be  made  in  a  summary  way  upon  the  petition  of  such  committee,  or  of 
any  person  entitled  to  such  renewal,  from  time  to  time,  to  accept  of  a 
surrender  of  such  lease,  and  to  make  and  execute  to  any  person  a  new 
lease  of  the  premises  comprised  in  such  lease  to  be  surrendered  by 
virtue  of  the  said  Act,  for  and  during  such  number  of  lives,  or  for  such 
term  or  terms  of  years,  determinable  upon  such  number  of  lives,  or  for 
such  term  or  terms  absolute,  as  were  mentioned  or  e<mtained  in  such 
lease  so  surrendered,  at  the  making  thereof  or  otherwise,  as  the  Lord 
Chancellor,  intrusted  as  aforesaid,  by  such  order  shall  direct  It  is 
enacted  by  the  Statute(A),  5  &  6  Will.  IV.  c.  17,  s.  2,  that  the  several 
clauses  and  enactments  therein,  and  herein-before  particularly  redted, 
relating  to  England,  and  in  the  said  recited  Act  which  was  passed  in 
the  first  year  of  William  the  Fourth,  c.  65,  contained,  shall  be  deemed 
and  construed  to  extend,  and  the  same  are  thereby  extended  to  Ireland, 
and  the  powers  and  authorities  thereby  given  shall  and  may  thenceforth 
be  exercised  by  the  Courts  of  Chancery  and  Exchequer  of  Ireland,  in 
relation  to  land  there,  as  fully  and  effectually  as  the  same  can  be  exer- 
cised by  the  Courts  of  Chancery  and  Exchequer  of  England,  with 
respect  to  land  in  England ;  and  in  the  same  manner,  iaall  respects  as 

(J)  This  claoso  is  copied  from  the      viviou  of  the  section. 
19ih  sectian  of  the  1  Will.  IV.  c.  65,  (*)  5  &  6  Will  IV.  c  17,  «•  %  h'^ 

omitting,  however,  the  concluding  pro- 
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if  the  same  clauses  and  enactments  had,  by  the  said  recited  Act  of  the 
fint  year(/)  of  King  William  the  Fourth,  been  extended  to  Ireland ; 
and  that  the  word  ^<  land"  shall  in  this  Act  have  the  same  signification 
as  by  the  said  recited  Act  is  given  to  it* 

By  the  recited  Act,  I  Will.  IV.  c.  65,  s.  2,  it  is  declared  that  the 
provisions  therein  contained  relating  to  land  shall  extend  to  and  include 
any  manor,  messuage,  tenement,  hereditament,  or  real  property  of 
whatsoever  tenure,  and  to  property  of  every  description  transferable 
otherwise  than  in  books  kept  by  any  company  or  society,  or  any  share 
thereof  or  charge  thereon,  or  estate  or  interest  therein. 

The  Court  will  not  entertain  a  petition(m)  under  the  Statute,  5  & 
6  Will.  ly.  c.  17,  by  a  person  claiming  the  benefit  of  a  covenant  for 
renewal  against  an  infiEtnt  or  lunatic,  unless  the  right  of  the  claimant(n) 
be  perfectly  clear  and  firee  from  doubt ;  nor  has  the  Court  jurisdiction 
to  direct  their  officer  to  execute  a  renewal(o)  in  the  name  of  an  adult 
party  resident  abroad. 

By  the  Irish  Statute(p),  1  &  2  Victoria,  c.  62,  after  reciting  the 
repealed  Irish  Act,  1 1  Anne,  c.  3,  and  that  it  is  expedient  that  the 
powers  given  by  the  Act  of  Queen  Anne,  and  by  the  Statute  passed  in 
the  first  year  of  William  the  Fourth,  to  the  Court  of  Chancery  of  Ire- 
land, should  be  continued  to  the  said  Court,  in  the  case  of  persons  not 
within  its  jurisdiction,  or  not  amenable  to  its  process,  and  should  be 
extended  to  renewals  of  leases  for  terms  of  years,  or  years  dependant 
open  lives,  it  is  enacted,  that  where  any  person  who,  in  pursuance  of 
any  covenant  or  agreement  in  writing  might,  if  within  the  jurisdiction, 
aod  amenable  to  the  process  of  the  Court  of  Chancery  of  Ireland,  be 
compelled  to  execute  a  renewal(9)  of  any  lease  made  or  to  be  made,  for 
the  life  or  lives  of  one  or  more  person  or  persons,  or  for  any  term  or 
nomber  of  years  absolutely,  or  determinable  on  the  death  of  one  or  more 
person  or  persons,  shall  be  within  the  jurisdiction  of,  or  not  amenable 
to  the  process  of  the  said  Court,  it  shall  be  lawful  for  the  said  Court  of 
Chancery,  by  an  order  to  be  made  upon  the  petition  of  any  person,  or 
any  of  the  persons  entitled  to  such  renewal  (whether  such  person  be 
or  be  not  under  any  disability),  upon  payment  of  the  fine,  and  such 
other  sum  and  sums  of  money  as  ought  to  be  paid  upon  such  renewal, 
for  the  use  of  the  person  or  persons  entitled  to  the  same,  and  upon  the 

(i)  1  Wai.  IV.  c.  65.  206. 

(m)  5  &  6  Will.  IV.  c.  17,  Irish.  {p)  \&2  Vict.  c.  62,  Irish, 

(a)  Hajes,  ex  parte,  Saasse  &  Sc.  {q)  See  sect.  18,  Stat   1  Will.   IV. 

209,  note.  c.  65. 
(o)  Priaolz  V,  Mackese  J,  Sausse  &  Sc. 
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lessee  or  lessees  doing  and  performing  all  and  every  such  matters  and 
things  as  by  the  covenants  or  agreements  in  the  said  lease  or  leases 
ought  to  be  done  and  performed  by  him  or  them,  previous  to  such 
renewal,  to  order  or  appoint  such  renewal  or  renewals  to  be  made  by 
one  of  the  Masters  of  the  Court  of  Chancery,  to  be  nominated  by 
the  Court  for  such  purpose  :  and  such  Master,  so  nominated,  shall 
make  and  execute  such  deed  of  renewal  in  the  name  of  the  person 
or  persons  who  ought  to  have  renewed  the  same,  which  deed  or  deeds 
of  renewal,  so  made  and  executed  by  the  said  Master,  counterparts 
thereof  being  duly  perfected  by  the  lessee  or  lessees,  for  the  use  and 
benefit  of  the  person  or  persons  having  the  reversion  and  inheritance 
of  such  lands,  tenements,  or  hereditaments,  comprised  in  such  deed  or 
deeds,  shall  be  as  good  and  effectual  in  law  and  equity,  to  all  intents 
and  purposes,  as  if  the  person  in  whose  name  the  same  shall  be  made, 
had  executed  the  same. 

But  in  every  such  case,  it  shall  be  in  the  discretion  of  the  Court 
of  Chancery  of  Ireland,  if  under  the  circumstances  it  shall  seem  requi- 
site, to  direct  a  bill  to  be  filed  to  establish  the  right  of  the  party  seek- 
ing the  renewal,  and  not  to  make  the  order  for  such  new  lease  or  renewal, 
unless  by  the  decree  to  be  made  in  such  cause,  or  until  after  such  de^ 
cree  shall  have  been  made. 

34.  The  preceding  enactments  only  apply  to  the  grant  of  renewals 
of  leases  by  persons  under  disabilities(r)  or  out  of  the  jurisdiction,  but 
by  the  Statute  1  Will.  IV.  c.  65,  sec.  12,^  it  is  enacted,  that  in  all  eases 
where  any  person  being  under  the  age  of  twenty-one  years,  or  tifefM 
covert,  is  or  shall  become  entitled  to  any  lease  or  leases  made  or 
granted,  or  to  be  made  or  granted,  for  the  life  or  lives  of  one  or  more 
person  or  persons,  or  for  any  term  of  years  either  absolute  or  determi- 
nable upon  the  death  of  one  or  more  person  or  persons,  or  otherwise, 
t^  shati  be  lawjkl  for  such  person,  under  the  age  of  twenty-one  years, 
or  for  his  or  her  guardian,  or  other  person  on  his  behalf,  and  for  such 
^fimte  covert,  or  any  person  on  her  behalf,  to  apply  to  the  Coart  of 
Chancery(«)  of  England,  by  petition,  or  motion  in  a  summary  way : 
and  by  the  order  and  direction  of  the  said  Court,  such  infiint  ox  fern 
covert,  or  his  guardian,  or  any  person  appointed  in  the  place  of  such 
infant  or  feme  covert  by  the  said  Court,  shall  and  may  be  enabled  bom 
time  to  time,  by  deed  or  deeds,  to  surrender  such  lease  or  leases,  and 
accept  and  take  in  the  place,  and  for  the  benefit  of  such  person  under 

(r)  1  Will.  IV.  c.  65,  8.  12,  English  (0  See  the  88th  section  ofthii  St»- 

and  Irish.  tute. 
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the  age  of  twenty-one  years,  or  feme  eoverty  one  or  more  lease  or  leases 
of  the  premises  comprised  in  sucli  l^e  surrendered  by  virtue  of  this 
Act,  for  and  during  such  number  ofUves,  or  for  such  term  or  terms  of 
years  determinable  upon  such  number  of  lives,  or  for  such  term  or  terms 
of  years  absolute,  as  was  or  were  mentioned  or  contained  in  the  lease 
or  leases  so  surrendered,  at  the  making  thereof  respectively,  as  the  said 
Court  shall  direct. 

By  the  13th  8ection(<)  it  is  enacted,  that  in  all  cases  where  any 
penon,  being  lunatic,  shall  become  entitled  to  any  lease  or  leases, 
made  or  granted,  or  to  be  made  or  granted,  for  the  life  or  lives  of  one 
or  more  person  or  persons,  or  for  any  term  of  years,  either  absolute  or 
determinable  upon  the  death  of  one  or  more  person  or  persons,  or 
otherwise,  U  shall  be  lawftd  for  the  committee  of  the  estate  of  such 
person,  to  apply  to  the  Lord  Chancellor  of  Great  Britain,  being  in- 
trusted by  virtue  of  the  King's  sig^  manual  with  the  care  and  commit- 
ment of  the  custody  of  the  persons  and  estates  of  persons  found  idiot, 
lunatic,  or  of  unsound  mind,  by  petition  or  motion  in  a  summary  way ; 
and  by  the  order  and  direction  of  the  said  Lord  Chancellor,  such  com- 
mittee shall  and  may  be  enabled,  from  time  to  time,  by  deed  or  deeds, 
m  the  place  of  such  lunatic,  to  surrender  such  lease  or  leases,  and  oc- 
cept  and  take,  in  the  name  and  for  the  benefit  of  such  lunatic,  one  or 
more  new  lease  or  leases  of  the  premises  comprised  in  such  lease  or 
leases  surrendered  by  virtue  of  this  Act,  for  and  during  such  number  of 
lives,  or  for  such  term  or  terms  of  years  absolute  or  determinable  as 
aforesaid,  as  was  or  were  mentioned  or  contained  in  the  lease  or  leases 
so  surrendered,  at  the  making  thereof  respectively,  or  otherwise,  as  the 
said  Lord  Chancellor  shall  direct. 

By  the  14  th  section(ti)  t^  is  enacted^  that  every  sum  of  money  and 
other  consideration,  paid  by  any  guardian,  trustee,  committee,  or  other 
person,  as  a  fine,  premium,  or  income,  or  in  the  nature  of  a  fine,  pre- 
mium, or  income,  for  the  renewal  of  any  such  lease,  and  all  reasonable 
chaiges  incident  thereto,  shall  be  paid  out  of  the  estate  or  effects  of  the 
infimt  or  lunatic,  for  whose  benefit  the  lease  shall  be  renewed ;  or  shall 
be  a  charge  upon  the  leasehold  premises,  together  with  interest  for  the 
same,  as  the  said  Court  and  Lord  Chancellor  respectively  shall  direct  and 
determine :  and  as  to  leases  to  be  made  upon  surrenders  hy  femes  covert^ 
imless  the  fine  or  consideration  of  such  lease,  and  the  reasonable 
diarges,  shall  be  otherwise  paid  or  secured,  the  same,  together  with 

(0  1  Win.  IV.  c.  65,  8.  13,  English         (tc)  1  WUl.  IV.  e.  65,  s.  14«  English 
ttd  Iriih.  and  Iriah. 
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intereet,  shall  be  a  charge  upon  such  leasehold  piemises  for  the  benefit 
of  the  person  who  shall  advance  the  same :  and(i;)  that  every  lease 
to  be  renewed  as  aforesaid,  shall  operate  and  be  to  the  same  uses, 
and  be  liable  to  the  same  trusts,  charges,  encnmbranees,  dispositions, 
devises,  and  conditions,  as  the  lease  to  be  from  time  to  time  sunes- 
dered  was,  or  would  have  been  subject  to,  in  ease  sndi  surrender  had 
not  been  made. 

By  the  38th  section  of  the  Statute(M7),  1  Will.  IV.  c.  65,  the 
powers  and  authorities  given  by  this  Act  to  the  Courts  of  Chancery 
and  Exchequer  of  England,  are  given  to  the  Courts  of  Chancery  and 
Exchequer  of  Ireland,  with  respect  to  lands  in  Ireland ;  and  by  the  40th 
section,  the  powers  and  authorities  giren  to  the  Lord  Chancellor  of 
Great  Britain,  are  in  like  manner  conferred  upon  the  Lord  Chancellor 
of  Ireland,  with  respect  to  all  land  in  Ireland ;  and  it  is  to  be  observed 
that  the  clause  in  the  22nd  section(:E)  excluding  Ireland  from  the  pro- 
visions of  this  Act,  which  authorise  surrenders  to  be  aecepUdf  or  any 
new  lease  to  be  made  on  behalf  of  any  person  who,  in  pursuance  of  any 
covenant  for  renewal,  ought  to  make  such  new  lease,  does  not  apply  to 
the  grant  of  renewals  to  persons  under  disability. 

The  Statutes  5  &  6  Will.  IV.  c.  17,  and  1  &  2  Vict.  c.  6%),  are 
only  applicable  where  the  person  under  disability,  or  the  absent  party, 
Is  bound  by  covenant  or  agreement  to  grant  a  renewal ;  but  by  the 
12th  and  13th  sections  of  1  Will.  IV.  c.  65,  persons  under  disabilities 
are  enabled  to  accept  new  leases,  either  where  the  original  lease  eon- 
tains  a  covenant  of  renewal,  or  where  such  r^iewals  are  only  discr&> 
tionaiy,  as  in  the  case  of  leasee  by  ecclesiastical  persons,  or  by  corporate 
bodies. 

3^.  Any  will  m^de  prior  to  the  1st  of  January,  1838,  devising  the 
interest  in  a  lease  for  lives  renewable  for  ever,  is  revoked  at  law  by  a 
renewal  of  the  lease  after  the  execution  of  the  will ;  but  in  Equity 
there  must  be  a  change  of  the  interest,  which  the  testator(2r)  had  at  the 
time  of  making  his  will,  in  order  to  produce  a  revocation :  the  mere 
change  of  the  legal  estate,  by  the  fulfilment  of  the  covenant  of  renewal, 
without  any  modification  of  the  equitable  ownership,  would  not  have 
the  effect  of  revoking  the  devise.  By  the  Statute(a)  1  Vict.  c.  26,  s.  83, 

(v)  1  Wm.  IT.  e.  OS,  a.  15,  English  (z)  Poole  ol  Coales,  3  Dro.  k  Wair. 

and  Irish.  493 ;   Rawlins  o.  Burgis,  2  Yes.  &  B. 

(to)  I  Will.  IV.  c.  65,  ss.  38  and  40.  382. 

(x)  1  wm.  IV.  c.  65,  8.  22.  (a)  1  Vict  o.  26,  is.  23  and  24,  Eog* 

(y)  5 &  6  Will.  ly.  ^  IT;  l«i2Vict     lish  sii4  Irish, 
c.  62,  Irish. 
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it  18  enacted  that  no  conveyance,  or  other  act  made  or  done  subse- 
quently to  the  execution  of  a  will  of,  or  relating  to  any  real  or  per- 
sonal estate  therein  comprised,  shall  prevent  the  operation  of  the  will 
with  respect  to  such  estatd  or  interest  in  such  real  or  personal  estate, 
as  the  testator  shall  have  power  to  dispose  of,  by  will,  at  the  time  of 
Us  death ;  and  every  will  is  to  be  construed  to  take  effect  as  if  it  had 
been  executed  immediately  before  the  testator's  death,  unless  a  con- 
trary intention  appear  by  the  will. 


u2 
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CHAPTER  VII. 


RENEWABLE  LEASES. 


36.  Covenant  for  UmHed  RenewaL 

37.  O'Brien  v.  Neville. 

^.  TenanUriglU  0/ Renewal 

39,  When  supported  in  Emdty, 

40.  When  Courte  ofEquUy  refuse  to 

interfere, 
4L  New  Lease^  after  Eviction  or  Sar- 

rentier  of  old  Lease,  continues 

subject  to  former  Encumbrances, 
42i  In  what  Cases  Obligation  to  renew 

is  imposed. 


43.  Where   a  Fund  is  provided  for 

Payment  of  Renewal  Fines, 

44.  Contribution  to  Renewal  Fines. 

45.  Whether  Undertenant  UabUtoeem. 

tribute  on  toties  qaoties  Com- 
nant, 

46.  Whether  specific  Eneumbraneen 

liable  to  Contribution, 

47.  Ineidente  to  Leases  with  toUoMfpO' 

ties  Covenants, 


36.  If  a  lease  merely  contains  a  covenant  for  one  or  more  renewals, 
or  to  renew  from  time  to  time  during  a  limited  period,  it  is  incumbent 
on  the  tenant  to  obserye(a)  with  strictness  the  terms  of  the  coTenant, 
as  a  Court  of  Equity  will  not  relieve  against  the  legal  consequences  of 
his  negligencci  unless  a  strict  performance  be  prevented  by  the  de&ult 
or  misconduct(&)  of  the  landlord,  or  by  igpDorance(c),  not  wilful,  or  by 
unavoidable  accident.  Ignorance  is  considered  wilful,  where  a  person 
neglects  the  means  of  information  which  ordinary  prudence  would  sug- 
gest, and  accident  is  not  unavoidable  which  reasonable  diligence  might 
have  prevented :  it  is  quite  clear  that  ignorance(<f)  of  a  party's  own 
rights,  or  of  instruments  in  his  possession  or  power,  an  ignorance  to 
which  the  adverse  party  is  in  no  way  auxiliary,  cannot  excuse  a  non- 
performance of  any  thing  incumbent  on  that  party  to  perform. 

A  lease  being  granted  for  three  lives,  with  a  covenant  to  add  a  new 
life  upon  the  death  of  the  surnyingcestuiguevie^  provided  such  additional 
life  should  be  nominated  by  the  tenant  within  twelve  months  after  the 
decease  of  the  first  of  the  original  cestuique  vies  which  should  happen ; 
the  additional  life  was  not  nominated(e)  until  upwards  of  two  years 
after  the  death  of  the  first  of  the  cestuique  vies:  and  upon  a  bill  filed 
for  a  renewal  of  the  lease,  specific  performance  of  the  covenant  was 


(a)  AUen  v.  Hilton.  2  Fonb.  Tr.  432; 
M*  Alpine  v.  Swift,  1  Ball  &  B.  285. 

(5)  Firman  v,  Ld.  Ormond,  Beattj, 
847;  Eaton  v,  Lyon,  3  Vesey,  690; 
Pritchard  v,  Ovey,  1  Jac.  &  W.  396. 

(c)  Harries  v,  Bryant,  4  Ross.  89; 
Eaton  v,  Lyon,  3  Vesey,  690 ;  and  see 


the  obserrations  of  Richards,  C.  B^  m 
Maxwell  o.Ward,  11  Price,  17:  Walk* 
V,  Jeflfreys,  1  Hare,  341. 

id)  Maxwell  o.Ward,  M'Cldl.464. 

(«)  Firman  v.  Ld.  Ormond,  Beattj. 
347 ;  Statham  v,  Lirerpool  Docb*  Com- 
pany, 3  Y.  &  Jenr.  565 ;  1  Yoiii^,S69. 
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decreed,  because  it  appeared  that  the  delay  in  nominating  the  additional 
lifis,  was  occasioned  in  consequence  of  the  landlord's  agent  having  mis- 
informed the  tenant  on  the  subject. 

Upon  a  rehearing  it  appeared  that  articles  of  agreement  had  been 
entered  into  in  1770,  for  a  lease  for  three  lives,  to  be  named  by  the 
lessee,  with  liberty  to  nominate  an  additional  life  on  the  death  of  the 
torviving  cesiuique  vie :  the  lessor  died  in  1776,  leaving  a  daughter  his 
heir,  who  was  a  lunatic(/),  and  died  in  the  year  1816  :  the  lessee  died 
in  1780,  and  his  heir  attained  his  full  age  in  1796 :  none  of  the  ces- 
tmque  tries  had  been  nominated,  and  a  bill  was  filed  in  1816  for  an  in- 
junction, and  specific  performance  of  the  articles.  The  rent  had  been 
doly  paid  during  the  whole  period,  and  Lord  Manners  decreed  specific 
ezecnUon  of  the  articles  upon  payment  of  the  landlord's  costs  between 
tttomey  and  client ;  and  as  it  was  to  be  supposed,  if  the  articles  had 
been  immediately  carried  into  effect,  that  the  original  lessee,  Frances 
Morton,  deceased,  would  have  been  named  one  of  the  cestuique  viee^  a 
lease  was  ordered  to  be  executed  only  for  two  lives,  who  were  in  exis- 
tence in  1776,  with  a  life  to  be  added  on  the  death  of  the  survivor. 

So  Lord  Kensington,  having  purchased  lands  subject  to  an  agree- 
ment for  a  lease  for  three  lives,  which  were  not  named,  received  the 
rent  payable  by  the  tenant,  and  though  lives  had  not  been  nominated(^) 
by  the  tenant  for  a  period  of  nine  years,  specific  performance  was 
decreed,  as  the  neglect  appeared  to  have  proceeded  from  the  mutual 
defiiult  of  both  parties. 

Although  the  construction  of  covenants  is  the  same  in  equity  as  at 
law,  the  performance  may  differ(A)  in  one  Court  from  what  is  required 
by  the  other.  At  law  a  covenant  must  be  strictly  and  literally  per- 
formed— ^in  equity,  it  must  be  really  and  substantially  performed, 
according  to  the  true  intent  and  meaning  of  the  parties,  as  fiur  as  cir- 
cumstances will  permit. 

Under  a  lease  for  years  determinable  on  lives,  with  a  covenant  of 
renewal  (for  ever)(t),  provided  the  tenant  should  within  a  year  after  the 
&U  of  any  cestuique  vie  give  notice  in  writing  of  his  intention  to  renew. 
Lord  Chief  Baron  Richards  held  clearly,  that  if  within  the  time  limited 
by  the  covenant,  a  fair  intimation  of  an  intention  to  renew  had  been 
given  in  any  way,  the  Court  would  have  relieved  the  tenant  against  the 
omission  to  give  notice  in  writing  ;  but  that  the  ignorance(j)  of  a  lessee 

(/}  Moreton  o.yanstoD,  in  Chancery^  I  Jac.  &  W.  306. 
UU  Dec.  1819.  (A)  Eaton  v.  Lyon,  8  Veser,  692. 

(g)  Lord   Kennngtoa  o.  PhiUps,  5         (0  Maxwell  9.  Ward,  II  IMoe,  16. 
I>ow's  Pari.  Ca.  61 ;  Pritchard  v.  Ovey,         (J)  Harries  v.  Bryant,  4  Rom.  Sa 
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or  assignee  of  the  death  of  a  cestuique  vie,  which  might  have  been 
ascertained  by  ordinary  diligence*  would  not  excuse  an  oniiaaon  to 
apply  in  due  time  for  a  renewal. 

The  Irish  Tenantry  Act(A)  does  not  embrace  covenants  for  liodted 
renewals,  and  the  terms  of  such  covenants  must  therefore  be  as  strictly 
observed  by  Irish  tenantSt  to  entitle  them  to  equitable  relief^  as  wodd 
be  required  in  England  from  tenants  under  similar  ciicumstances. 

By  a  lease  for  thirty«^ne  years,  subject  to  a  rent  of  £160,  the  lessor 
covenanted,  at  the  end  of  the  term,  to  grant  a  new  lease  to  the  lessee, 
his  heirs  and  assigns,  for  three  lives,  provided  the  t^iant  should  mom' 
nate  such  lives  in  writing,  under  hand  and  8eal»  during  the  last  six 
months  of  the  term  for  years,  and  not  otherwise.  The  term  havbg 
expired  in  November,  1805,  and  no  lives  being  nominated  until 
January,  1806,  Lord  Manners(/)  dismissed  a  bill  filed  for  specific  per- 
formance of  the  covenant,  holding  that  the  nomination  of  lives  io 
January,  which  should  have  been  nominated  in  the  preceding  Novem- 
ber, did  not  admit  of  compensation. 

By  a  lease  for  sixty*one  years,  the  lessor  covenanted  within  one 
year  after  the  expiration  of  twenty  years  of  said  term^  upon  request  of 
the  lessee,  and  payment  of  a  stipulated  fine,  to  execute(m)  another 
lease  for  a  further  term  of  twenty-one  years>  to  eommenoe  on  the  ezpi* 
ration  of  the  original  term  of  sixty-one  years,  and  so  in  like  manner  on 
the  expiration  of  every  twenty  years  during  the  said  term,  to  execute 
another  lease  for  a  further  term  of  twenty  years,  to  commence  from  the 
expiration  of  tJie  term  previously  granted.  Tlie  tenant  having  neglected 
to  claim  a  further  tenn  at  the  end  of  the  first  and  second  twenty  yean, 
it  was  decided  he  had  no  right  to  a  further  term,  on  the  expiiatioD  of 
the  last  twenty  years  of  the  lease,  as  he  should  have  taken  the  teims 
in  succession,  if  he  wished  to  have  the  advantage  of  the  oovenant  to 
renew. 

34.  Where  a  tenant  had  imposed  on  his  landlord  the  necessity  of 
bringing  twelve  ejectments  for  non-payment  of  rent,  in  each  of  whidi 
the  landlord  had  recovered  his  demand  with  full  costs :  upon  a  bill  filed 
for  specific  performanoe  of  a  covenant  to  add  a  life  to  the  lease,  the 
Exchequer  declined  interfering  in  fovour  of  a  tenant  guilty  of  suck 
misconduct. 

Garret  Neville,  by  indenture  dated  the  12th  of  February,  1762, 
demised  the  lands  of  Kilbane,  in  the  county  of  Limerick,  to  Robert 

<A)  10  &  20  Geo.  III.  c.  30.  Irbh.  (m)  Rubery  9.  Jenroifle,  1  T.  R.  229. 

(I)  M< Alpine  v.  Swift,  1  BaU&  B.  281. 


LIMITED  RENBWAL.  295 

Honm,  for  three  livesi  and  for  the  life  of  oae(it)  other  penon,  to  be 
added  pursiiant  to  a  oovenant  for  renewal  contained  in  the  lease,  and 
for  the  term  of  forty*two  years  and  a  half  concurrently,  at  the  yearly 
rent  of  £400 :   and  it  was  thereby  covenanted,  that  upon  the  death  of 
any  one  of  the  Kres  named  in  the  lease,  which  should  ^«^  happen,  and 
npoo  the  nomination  of  any  other  person  within  six  months  after  such 
death  by  the  leasee,  his  heirs  or  assigns,  in  place  of  the  person  wfirH 
liappening  to  die,  the  lessor  should  within  six  months,  upon  demand  of 
the  tenant,  and  upon  payment  of  a  peppercorn  fine,  and  of  ail  rent 
then  duBf  add  to  the  term  of  the  lease  the  life  of  such  person  so  nomi- 
aated.    Elias  Horan  died  abroad  in  May  or  June,  1778,  and  being  the 
fiitt  of  the  cesimque  vies  who  died,  and  Denis  O'Brien  being  entitled 
to  a  moiety  of  the  lessee's  interest  in  the  premises,  by  notice  in  writing, 
dated  the  15th  of  August,  1778,  nominated  the  life  of  his  son,  Matthew 
O'Brien,  and  on  the  29th  of  November,  1770,  paid  £1000,  in  full  for 
all  rent  due  under  the  lease  to  the  1st  of  May,  1778,  being  the  gale- 
day  immediately  preceding  auch  nomination  ;  and  on  the  1st  of  June, 
1779,  Denis  O'Brien  procured  an  assignment  of  the  other  moiety  of 
the  lessee's  interest  in  the  premises.     The  landlord  accepted  the  nomi- 
nation of  the  life,  but  never  executed  any  renewal  or  new  lease  for  the 
additiooal  life  so  nominated.     In  May,  1804,  the  landlord,  Garret 
Neville,  lm>Qght  his  ejectnaent  on  the  title,  alleging  that  all  the  cestui^ 
que  fries  named  in  the  original  lease  were  dead ;  and  on  the  26th 
January,  1805,  Denis  O'Brien  exhibited  his  bill  in  the  Exchequer  for 
specific  execution  of  the  covenant  of  renewal  for  the  life  of  Matthew 
O'Brien,  stating  that  such  addiuonal  life  had  been  nominated  in  due 
time^  and  had  been  accepted  by  the  landlord,  and  that  all  rent  was  paid 
which  was  due  at  the  time  of  such  nomination.     On  the  25th  of  Fe- 
bruary, 1805,  Garret  Neville  answered,  admitting  that  the  life  of  Mat^ 
thew  O'Brien  had  been  nominated  in  due  time,  and  stating  that  on  the 
29th  of  November,  1779,  when  the  tenant's  interest  was  within  a  day 
or  two  of  being  evicted  for  non-payment  of  rent,  Denis  O'Brien  paid 
a  sum  of  £1000,  by  which  all  rent  due  at  the  time  of  nominating  the 
additional  life  was  discharged,  but  leaving  half-a-year's  rent  in  arrear 
when  such  payment  was  made,  although  payment  of  such  further  half- 
jear's  rent  was  then  demanded.     The  defendant  Neville,  by  his  answer, 
also  admitted  he  had  accepted  the  nomination  of  such  additional  life  of 
Matthew  O'Brien,  and  had  declared  his  willingness  to  renew,  provided 
all  rent  was  paid ;  but  insisted  he  ought  not  to  be  compelled  to  ^xeeute 

(a)  O'Brien  v.  Neville,  Eq.  Exeheq. 
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any  renewal,  because  the  tenant  had  obliged  him  to  bring  twelve  seve- 
ral ejectments,  in  order  to  enforce  payment  of  his  rent,  in  each  of 
which  he,  the  landlord,  had  obtained  judgement;  and  that  the  rent 
never  was  discharged,  until  after  execution  executed,  and  until  the 
time  allowed  by  law  to  redeem  had  nearly  expired.  Upon  these  facts 
the  bill  was  dismissed,  the  Court  being  of  opinion  that  a  tenant  guilty 
of  such  gross  misconduct  in  keeping  back  his  rent,  was  not  entitled  to 
any  assistance  in  equity. 

38.  The  favour  shewn  by  landlords  to  old  tenants(o),  in  grandog 
them  renewals  in  preference  to  strangers,  has  conferred  on  such  tenants 
an  interest  beyond  their  subsisting  terms,  which  is  usually  styled  their 
<<  tenant-right  of  renewal."  This  practice  has  prevailed  particularly  is 
leases  by  the  Crown,  by  corporate  bodies,  or  by  ecclesiastical  persons^ 
so  that  there  frequently  occur  many  successive  renewals  of  such  leases, 
or  successive  enlargements  of  the  term  by  reversionary  grants.  The 
renewal  is  merely  matter  of  &vour,  but  is  so  far  valuable  as  ofien  to  be 
made  the  subject  of  mortgages,  and  of  fiunily  settlements,  and  such 
claim,  or  chance  of  renewal,  is  recognized  and  protected  by  Courts  of 
Equity. 

Whenever  a  renewal  is  obtained  by  persons  who  have  no  beneficia] 
interest  in  the  old  lease,  but  are  connected  with  the  property  in  a  fidu* 
ciary  character,  as  guardians,  trustees,  or  executors,  or  where  the 
persons  procuring  renewals  have  partial  or  limited  interests  in  the  old 
leases  as  tenants  for  life,  mortgagees  or  mortgagors,  a  Court  of  Equity, 
presuming  that  the  new  lease  was  obtained  by  means  of  the  connexion 
with,  or  reference  to  the  interest  in  the  old  lease,  will  attach  a  trust  upon 
such  new  or  reversionary  grant,  and  declare  that  the  renewal  shall  be 
deemed  a  graft  on,  or  continuation  of  the  old  lease,  and  that  the  par- 
ties renewing  shall  hold  as  trustees  for  those  who  are  beneficially 
interested  in  the  former  lease,  dither  wholly  or  in  part^  according  to 
drcumstances. 

39.  Courts  of  Equity  interfere  to  support  the  tenant-right,  where 
trustees(j9),  g^uardians(9),  executors,  partners  in  trade(r),  agents(«),  or 


(o)  See  Batler*8  note,  249,  to  Ck>. 
Litt.  290,  B.  8.  9 ;  Lee  v,  Ld.  Vernon, 
5  Bro.  Pari.  Ca.  10-14;  Bac.  Abr. 
Leases  (U). 

(»)  Keech  v.  Sandford,  or  the  Rum- 
fora  Market  case,  Sel.  Ca.  in  Chan.  61 ; 
2  £q.  Ca.  Abr.  741,  S.  C. ;  Parker  v. 
Brooke,  9  Vesey,  583;  Fitzgibbon  v. 
Scanlan,  1  Dow's  Pari.  Ca.  261. 

(jq)  Rawe  v.  Chichester,  2  Amb.  715; 


2  Diek.  480;  1  Bro.  Ch.  Ca.  196, note; 
Owen  V,  Williams,  Amb.  734;  1  Bro. 
Ch.  Ca.  199,  note ;  Pierson  v.  Shore, 
West's  Rep.  711;  1  Atk.  480,  S.a; 
James  v.  Dean,  15  Vesey,  236;  Fos- 
brooke  v.  Balguj,  1  Mtlne  &  K.  226. 

(r)  Featherstonhangn  p.  Fenirick,  17 
Vesey,  298. 

(«)  Mnlvany  v.  Dillon,  1  BaU  fr  B. 
409U18. 
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Other  persons  inreeted  with  a  fiduciary  character(^),  by  taking  advan* 
tage  of  die  fiicilitiea  which  thdr  sitaationa  afford,  procure  renewals  of 
leasehold  estates  for  their  own  benefit,  and  such  renewals  will  be  sub* 
ject  to  the  same  trusts  as  the  former  leases. 

A  testator  having  bequeathed  a  valuable  &rm,  held  for  along  term 
of  years,  in  trust  for  his  son,  and  having  appointed  the  trustee  executor 
of  his  will,  on  the  testator's  deoease(ti)  the  trustee  caused  the  farm  and 
stock  thereon  to  be  appraised,  and  purchased  them  at  the  valuation, 
and  then  obtained  a  renewal  of  the  lease.  Upon  a  bill  to  impeach  the 
sale,  it  was  ruled,  that  though  it  was  the  executor's  duty  to  dispose  of 
the  stock  on  the  land,  and  to  sell  the  farm,  yet  because  he  purchased 
for  his  own  advantage,  the  renewed  interest  was  declared  bound  by  the 
trusts  of  the  will,  and  the  executor  was  ordered  to  account  for  the 
iwofits. 

This  doctrine  being  founded  on  public  policy  has  been  carried  to 
rach  a  leng^  that  a  trustee  having  procured  a  new  lease,  where  it  was 
perfectly  dear(o)  the  lessor  never  would  have  renewed  for  the  benefit 
of  the  eesimigue  imstj  still  the  rule  was  adhered  to,  that  the  trustee 
most  hold  the  renewed  lease  for  the  cestuique  trust* 

Upon  the  same  principle,  renewed  leases  obtained  by  tenants  for 
life(ie^),  mortgagees(a;),  mortgagors(y),  c(K-lessees(2),  or  other  persons, 
haying  partial  or  limited  interests  in  leasehold  property,  will  be  declared 
grafts  on  the  leases  previously  subsisting,  and  subject  to  the  trusts  by 
which  such  leases  were  bound.  So  a  testator,  having  bequeathed  his 
interest  in  a  lease  held  under  a  corporate  body,  to  his  wife,  for  her  life, 
with  remainders  over,  though  the  lease  had  expired  before  the  testator's 
deoease(a),  it  was  determined,  that  a  renewal  obtained  by  the  widow, 
was  subject  to  all  the  equities  affecting  the  original  lease. 

An  underlessee,  who  had  only  a  life-interest  in  his  lease,  instead  of 


(0  JBtkaon  o.WeIah,  2  LI.  &  6.  346; 
MalTaay  «.  DilloD,  1  Ball  &  B.  409 ; 
Griffin  9.  Griffin,  1  Scfa.  &  Lef.  352; 
Blewett  V.  Millett,  7  Bro.  Pari  Ca.  367; 
Killick  V.  Fleznej,  4  Bro.  Cha.  Ca. 
161 ;  Fitxgarald  o.  Rainsford,  1  Ball  & 
B.  37,  note;  Fitarojv.  Howard,3RiU8. 
22^233. 

(v)  Killick  r.  Flezner,  1  Bro.  Cha. 
Ca.  161. 

(v)  Rtigibbon  v.  Seanlan,  1  Dow'a 
PirL  Ca.  961-260»  by  Lord  Eldon. 

(»)  lackering  v.  Yowles,  I  Bro.  Cha. 
Ca.  197 ;  Taiter  v.  Marriott,  2  Amb. 
668;  James  o.  Desn,  11  Veaey, 383-392 ; 
15  Veaey.  286-240;  Randall  v.  Riusell, 


3  Meriv.  190 ;  Eyre  o.  Dolphin,  2  Ball 
&  B.  290;  Tanner  v.  Elworthy,  4  Bear. 

487. 

(x)  Rakestraw  o.  Brewer,  2  P.  Wms. 
511;  Mos.  189;  Sel.  Ca.  in  Chan.  55, 
S.  C. ;  Ru8hworth*8  case,  Freem.  13. 

(y)  Seaborne  v.  Powell,  2  Y em.  1 1 ; 
Lnekin  v.  Rushworth,  Finch's  Cases  in 
Chan.  392;  2  Cha.  Rep.  59. 

(z)  Palmer  v.  Young,  1  Yem.  276. 

(a)  James  v.  Dean,  11  Yes.  383;  15 
Yes.  236;  Randall  v.  Russell,  3  Meriv. 
190;  Edwards  v.  Lewb,  3  Atk.  538; 
Moody  V,  Matthews,  7  Ves.  174 ;  Griffin 
V.  Griffin,  1  Sch.  &  Lef.  352 ;  Fit2^gerald 
V.  Rainsford,  1  Ball  &  B.  37,  note. 
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obtaining  a  renewal,  purchased  the  estate  of  his  immediate  lenor,  and 
procured  from  the  superior  landlord  a  renewal  of  the  intermediate  lease, 
of  which  he,  the  underlessee,  had  become  the  purchaser,  and  it  was 
decided(6)  that  the  renewed  lease  was  bound  by  the  trusts  to  which  tbe 
underlease  was  originally  subject,  and  that  the  circumstance,  whether 
the  renewal  was  obtained  from  an  immediate  or  from  a  superior  lessor, 
could  not  make  any  difference  in  the  application  of  the  prindple. 

A  testator  seised  in  fee  of  certain  lands,  being  possessed  of  a  lease 
for  lives  of  the  rectorial  tithes  of  the  parish  in  which  the  lands  were 
situated,  devised  the  lands  to  his  nephew  in  tail  male,  and  devised  liis 
estate  in  the  tithes  to  his  brother,  upon  condition(c)  that  the  brodier 
and  his  assigns  should  exonerate  the  lands  devised  from  all  manner  of 
tithes:  the  persons  deriving  the  tithes  under  the  testatoi^s  brother 
having  from  time  to  time  procured  renewals  of  the  lease,  it  was  decided 
that  such  renewals  were  subject  to  the  trusts  of  the  will,  and  that  the 
owners  of  the  tithes  were  bound  to  exonerate  the  devised  lands  from 
payment  of  tithes* 

40.  It  was  decided(d)  by  Sir  William  Grant,  that  if  a  tenant  for 
life,  in  possession  of  a  leasehold  interest,  purchase  the  immediate  rever* 
sion  in  fee,  he  cannot  be  compelled,  after  the  expiration  of  the  lease, 
to  execute  the  trusts  upon  which  the  lease  was  limited,  because  the 
reversion  in  fee  cannot  be  considered  an  extension  or  continuation  of 
the  lease,  and  the  tenant  for  life,  by  making  the  purchase,  does  not 
acquire  or  defeat  any  right  of  the  persons  in  remainder. 

Where  however,  a  person  not  invested  with  any  fiduciary  character, 
or  any  partial  interest  in  the  original  lease,  fiurly  procures  a  new  lease, 
though  obtained  without  the  knowledge  of  the  former  lessee^  such  new 
lea8e(e)  will  not  be  deemed  a  graft,  nor  be  subject  to  the  trusts  of  the 
original  lease.  An  underlessee  who,  by  agreement  with  his  immediate 
lessor,  was  in  the  habit  of  paying  the  head-rent  to  the  chief  landlord, 
and  availed  himself  of  such  means  of  access  to  obtain  a  reversionary 
lease  of  the  demised  premises  for  his  own  benefit,  the  Exchequer(/) 
refused  to  declare  the  new  lease  to  be  a  graft,  though  the  intenne- 
diate  lessor  was  ignorant  of  any  negociation  for  tbe  new  lease,  and 


(b)  GiddiogB  •.  Gtddmn,  8  Rnss.  241 1 
Buckley  v.  Lanauze,  2  LL  k  G.  827 1 
and  see  Bowles  v.  Stewart,  1  Scb.  & 
Lef.  221. 

(c)  WebbaLugar,  2Yoimge&ColL 

247. 

(d)  Randall  v.  Knmell,  8  MeriT.  190; 
Htfdman  o.  Johnson,  8  Meriv.  846; 
Giddings   v.  Giddugs,    8  Ron.  263; 


Norris  v.  he  Neve,  3  Atk.  26 ;  but  sea 
the  ohsenrations  of  Lord  Redesdria  ia 
Bowles  V.  Stewart,  1  Soh.  &  Lef.  231. 

(e)  Lee  e.  Vemoo,  5  Bro.  P.  C.  10 ; 
Norris  «.  Le  Neve,  3  Atk.  26;  Nesbitt 
V.  Tredennick,  I  Ball  k  B.  20;  Stokes 
V,  Churke,  Colles*s  P.  G.  198. 

r/)  Mannaell  v.  O'Brien,  1  Jones, 
176;  8  Law  Rac.  196^  N.  S. 
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tbe  liead  laBdloid  suppoeed  that  the  undertenant  was  the  immediate 
kfitee. 

41.  If  a  peison  sell  an  estate  (and  the  principle  is  the  same  if  he 
giant  Ills  lands  in  mortgage  or  create  an  annuity  issuing  out  of  them)  and 
the  title  is  afterwards  defeated,  but  subsequently  he  acquires  the  same 
lands  under  another  title,  there  is  an  equity  arising  out  of  the  contract 
to  &8ten  it  upon  the  new  title. 

Where  a  party  acquired  a  leasehold  interest,  subject  to  an  annuity, 
and  suffered  a  large  arrear  of  rent  to  become  due ;  after  judgement  in 
ejectment  for  non-payment  of  rent  and  execution  of  the  writ  of  posses- 
sion, and  during  the  time  allowed  for  redemption,  the  landlord,  in  con* 
sideration  of  payment  of  part  of  the  arrear(^),  agreed  to  make  anew 
lease  of  the  premises  to  the  same  tenant  at  a  reduced  rent,  to  commence 
from  the  expiration  of  the  redemptionary  period :  it  was  decided  that 
such  new  interest  was  to  be  considered  as  a  graft  on  the  evicted  lease, 
and  was  subject  to  the  annuity ;  as  a  party  could  not,  by  committing 
a  breach  of  covenant  in  not  paying  the  rent,  divest  himself  of  an  estate 
wbject  to  encumbrances,  and  acquire  a  new  interest  in  the  same  estate 
dischaiged  of  those  encumbrances. 

42.  Upon  a  limitation,  by  deed  or  will,  of  a  tenant-right  of  renewal 
to  several  persons  successively  in  strict  settlement,  a  power  should  be 
inserted,  enabling  the  trustees  from  time  to  time  to  renew(A)  as  occasion 
should  require  and  they  should  think  proper :  such  an  authority  does 
not  confer  an  arbitrary  and  capricious  power  on  the  trustees,  but  they 
are  to  renew,  if  they  shall  think  it  advantageous(t)  for  their  cesiuigue 
trusts,  and  they  cannot  abandon  the  future  interests,  which  they  were 
appointed  for  the  purpose  of  protecting,  though  they  are  not  bound  to 
comply  with  any  unreasonable  demands  on  the  part  of  the  lessor  or 
landlord ;  a  fund  should  also  be  provided  by  the  deed  or  will,  out  of 
which  the  fines(j)  and  expenses  of  renewal  shall  be  defrayed,  and  the 
proportions  to  be  ultimately  contributed  by  the  several  persons(A)  in- 
tended to  be  benefited  should  be  ascertained* 

Where  an  estate  of  limited  duration  is  given  to  a  person  for  life,  the 
intent  is  to  confer  on  him  whatever  tl^e  property  shall  produce  during 
his  life,  and  he  cannot  be  compelled  to  renew  unless  strong  expres- 

0?)  Jones  o.  Keamej,  1  Dra.  &  War*  Portmore,  5  Madd.  471,  S.  C. 

wn,  184.  Q)  9  JarmaD's  Conv.  347. 

(A)  Bntlsr's  iK>te»  249,  to  Co.  Litt.  (k)  As  to  the  proportioiis  payable  and 

290,  B.  a.  9.  the  principle  or  caknlation,  see  9  Jar- 

(t)  Ld«  Blilni^^toa  o.  Ld.  Mulgrave,  man's  ConT.  asS. 
3  Bladd.  491 ;   Ld.   Milsington  v.  Ld. 
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Aon%(l)  are  used  in  the  instrument  to  shew  such  an  intention,  and  the 
mere  interposition  of  trustees,  which  was  formerly(m)  considered  to 
indicate  such  an  object,  has  been  since  disregarded.  A  testator  having 
bequeathed  a  leasehold  estate,  derived  under  an  ecclesiastical  corpora- 
tion, to  a  person  for  life,  subject  to  the  payment  of  off  >Efie«(ii)  aod 
rents  as  they  became  due  yearly,  it  was  decided  not  to  be  obligatory 
on  the  tenant  for  life  to  renew,  as  more  than  an  inference  should  appear 
on  the  face  of  the  will  to  impose  such  an  obligation. 

So  a  lease  held  under  a  lessee  of  the  See  of  Dublin,  with  a  totiet 
quoties  covenant  of  renewal,  on  contributing  an  eleventh  part  of  the 
renewal  fines  which  the  intermediate  lessor  should  pay,  was  bequeathed 
to  trustees  to  the  use  of  Edward  O'Reilly  for  his  life  with  remainders 
over ;  a  renewal  was  obtained  by  the  testator  shortiy  befcnre  his  death, 
and  the  intermediate  lessor  had  renewed  yearly  with  the  Archbishop, 
but  the  tenant  for  life  and  the  trustees  suiFered  the  underlease  to  exinre 
without  applying  for  a  renewal :  upon  a  bill(o)  by  the  remunder^nan 
against  the  personal  representatives  of  the  tenant  for  life,  and  the  tnis- 
tees,  seeking  compensation  for  the  loss  of  the  interest  through  the 
laches  of  the  tenant  for  life,  it  was  decided  he  was  not  obl%ed  to  keep 
the  interest  renewed,  and  the  bill  was  dismissed. 

43.  However,  if  a  fund  be  provided  by  the  deed  or  will  for  effecting 
renewals,  and  the  purpose  be  expressed,  trustees  who  accept  the  trusts, 
and  suffer  the  tenant  for  life  to  take  the  whole  profit8(p)  without  re- 
newing, will  be  answerable  for  a  breadi  of  trust  to  the  persons  in 
remainder,  and  such  trustees  shall  be  reimbursed  out  of  the  personal 
estate  of  the  tenant  for  life  who  received  the  profits. 

A  testator  bequeathed  a  church-lease  which  he  held  for  twenty-one 
years  to  his  nephew  for  life,  with  remainder  to  the  first  and  every  other 
son  of  his  nephew  success vely  in  tail,  and  directed  that  the  lease  should 
be  continually  renewed(9)  by  the  persons  respectively  in  possession : 
the  nephew  having  entered,  neglected  to  renew,  and  the  lease  ex|Hred 
in  1798;  the  eldest  son  attained  his  full  age  in  1800,  and  the  tenant 
for  life  having  died  in  1830,  upon  a  bill  filed  by  the  son  in  1831,  the 
assets  of  the  tenant  for  life,  notwithstanding  the  lapse  qfiime,  were 

(0  Stone  V.  Theed,  2  Bro.  Cha.  Ca.  ( o)  Ld.  Montford  v.  Ld.  Cadogu, 

243;    White  v.  White,  9  Vesey,  561 ;  17  Vesey,  485;  19  Ves.  6S5;  2  Meriv. 

James  v.  Dean,  15  Vesey,  242.  3,  S.  C. 

(ir)  White  V.  White,  4  Vesey,  33.  (9)  BenneU  v.  CoUey,  5  Sim.  181 ;  2 

(it)  Cape]  V.  Wood,  4  Russ.  500.  My.  &  K.  225,  on  appeal;  Col^;rafe  ix. 

(o)  OTerrall  v.  OTerrall,  2  LI.  &  Manby,  2  Ross.  238 ;  6  Bladd.  72. 
Goold,79. 
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made  answerable  for  any  damages  sustained  by  reason  of  defiiult  in 
renewing  the  lease. 

So  the  interest  in  an  ecclesiastical  lease  was  bequeathed  to  trustees 
in  trust  to  permit  Thomas  Hulkes  to  receive  the  rents  during  his  Ufe, 
subject  to  the  performance  of  the  covenants  in  the  then  existing  lease 
or  in  any  future  lease  of  the  property,  and  to  all  fines(r)  and  expenses 
attending  the  premises,  with  remainder  in  trust  for  all  the  sons  of 
Thomas  Hulkes:  the  tenant  for  life  being  declared  bankrupt,  his 
assignees  received  the  rents,  and  upon  the  bankrupt's  decease  the  rents 
which  came  to  the  hands  of  his  assignees  in  his  life-time  were  decreed 
to  be  specifically  liable  for  the  fines  and  expenses  of  renewal. 

A  testator,  having  bequeathed  a  college-lease  of  twenty-one  years 
to  his  wife,  for  her  life,  and  after  her  decease  to  her  son,  she(«)  paying 
him  an  annuity  of  ten  pounds  for  her  lifcy  it  was  decided  that  the  grant 
of  the  annuity  raised  an  implication  binding  the  widow  to  keep  the 
lease  renewed,  and  that  she  was  answerable  for  a  proportion  of  the 
renewal  fine. 

A  direction  by  a  testator,  that  leaseholds  shall  be  renewed  out  of 
the  rents  and  profits  of  the  premises,  is  equivalent  to  a  power  given  to 
raise  the  gpross  sums  requisite  for  payment  of  the  fines(/)  and  expenses 
of  renewal,  by  sale  or  mortgage,  because  the  sums  to  be  levied  must  be 
paid  immediately,  whenever  the  occasion  for  renewal  arises :  i^  howe* 
rer,  a  sum  can  be  raised  by  mortgage,  a  Court  of  Equity(«)  will  not 
permit  the  interests  of  the  reversioner  to  be  defeated  by  a  sale. 

A  discretionary  power  given  to  trustees  to  renew,  and  to  defiray  the 
fines  and  expenses  of  such  renewals  out  of  the  rents  and  profits,  can 
only  be  exercised  by  them  for  the  benefit  of  the  cesiuigue  trusts^  and 
the  trustees  are  not  at  liberty  to  throw  the  burthen(t;)  of  the  fines  paid 
for  renewing  upon  the  body  of  the  estate,  to  the  prejudice  of  those  in 
remainder ;  but  where  immediate  payment  of  such  fines  is  required,  the 
trustees  may  raise(t&)  the  amount  by  mortgage,  and  withhold  the  rents 
from  the  tenant  from  life  until  the  mortgage  shall  be  satisfied. 

44.  By  the  rule  formerly  adopted(a;)  for  the  apportionment  of  the 
fines  and  expenses  attending  the  renewal  of  leases,  where  trustees  were 
directed  to  renew,  and  the  proportions  to  be  contributed  were  not  ascer- 

(r)  Hulkes  v.  Barrow,  Tamlyn,  264.  3  Madd.  491 ;  5  Madd.  471 ;  Stone  v, 

(«)  Lock  V.  Lock,  2  Vern.  e%%.  Theed,  2  Bro.  Cha.  Ca.  243. 

(0  Allan  V.  Backhouse,  2  Yes.  &  B.  (to)  Ld.  Shaftesbury  v.  The  Duke  of 

65;  Jac  Rep.  631,  on  appeal.  Marlborough,  2  My.  &  K.  123. 

(a)  Plajftm  v.  Abbott,  2  My.  &  K.  (x)  Vemey   r.  Vemey,  1  Yez.   Sen. 

97-104.  429 ;  1  Amb.  88,  S.  C. 

(v)  Ld.  Milflington  9.  Ld.  Portmore, 
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tainedy  the  tenant  for  life  was  obliged  to  contribute  one^thiid  part  of 
the  amount,  and  the  remaining  two-thirds  were  borne  by  the  posons  in 
remainder;  but  a  tenant  for  life,  who  happened(y)  to  be  one  of  the 
cestuique  vies  in  the  lease,  was  not  required  to  pay  any  part  of  the  fines, 
unless  it  could  be  inferred,  from  the  nature  and  formation  of  the  gift  to 
him,  that  some  proportion  of  the  expenses  of  renewal  was  intended  to 
be  made  a  charge  on  the  yeariy  rents  and  profits  of  the  premises. 

This  rule  was  arbitrary  and  unequal  in  its  operatiim,  as  a  tenant  ftr 
life  of  advanced  years  would  pay  more  than  his  fidr  proportion,  while 
a  younger  life  would  probably  reap  the  whole  benefit  of  the  renewed 
lease.  Lord  Thurlow(2r)  introduced  a  sounder  principle,  by  which  the 
burthen  to  be  borne  by  the  tenant  for  life  was  made  to  depend  on  the 
actual  benefit  which  he  derived  firom  the  renewal ;  and  Lord  Alvanley 
held(a),  that  wherever  a  lease  requiring  renewal  was  entailed,  and  a 
partial  interest  g^ven  to  any  person,  that  such  person  was  only  bound 
to  keep  down  the  interest  of  the  money  advanced  for  the  renewal 
Lord  Eldon(ft),  however,  decided,  that  if  the  tenant  for  life  was  bound 
to  renew,  he  ought  to  be  chai|^ed  with  some  part  of  the  fine  paidforre- 
newal,  in  proportion  to  the  benefit  which  he  enjoyedin  the  estate,  by  the 
application  of  the  principal  money  paid  for  the  purchase  of  the  renewed 
interest;  but  if  tenant  for  life  of  a  churdi-leaae  proeore  a  renewal  of 
the  lease,  and  the  renewed  interest  runs  out  during(c)  the  continuaDoe 
of  his  life-estate,  he  must  bear  the  entire  expenses  of  such  renewal,  tf 
he  derived  the  entire  b^iefit. 

Where  a  testator  has  expressed  a  general  intention,  tliat  his  lease- 
hold interests  shall  be  renewed  and  held  in  succession  by  the  penons 
entitled  to  freehold  property  which  he  has  devised  in  strict  settle- 
ment(d),  and  has  not  described  the  frmd  out  of  which  die  fines  and 
expenses  of  renewals  are  to  be  defrayed,  it  has  been  established,  nfcia 
equitable  principles,  that  the  tenant  for  Kfe,  and  tiiose  in  remainder, 
shall  bear  the  burthen  of  those  payments  in  proportion  to  die  beoeitft 
which  they  respectively  derive  firom  such  renewal :  but  if  a  fimd  be 
expressly  provided  for  the  expenses  of  such  renewals,  the  question  no 

(y)  Adderlej  v.  ClaTer3iig»    2  Cox,  Vez.  Sen.  429. 

102;  Lawrence  v.  Mam,  1  £den,  458.  (d)  Ld.  Shafteabory  v.  The  Duke  of 

(z)  Buckeridge  v.  Xngran^  2  Vesej^  Miiriboroi;^h,   2  My.  &  K.  Ill-HB; 

Jun.  666 ;  WUte  o. White,  4  Vesey, 24;  Playters  v.  Abbott,  2Mj.kK.97i 

6  Vesey,  554 ;  9  Vesey,  554*  Trench  v.  St.  Geor;;^  I  Dnu  &  W. 

(a)  buckeridge  9.  ingram,  2  Vee.  Jun^  417.  See  the  ohservntiaae  of  Lord  Lmf^ 
666.  dale  on  tfaia  aulgeet  in  Graflowood  a. 

(b)  White  V.White,  9  Veaey,  554.  Evana,  4  Beay.  44. 

(c)  Vemey  r.Vemey,  1  Amb.  88;  1 
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loDger  depends  on  gpeneial  prindples  of  equity,  and  mnst  be(e)  deter* 
■ined  by  tbe  intuition  of  the  party  creating  the  trust,  to  be  collected 
from  the  whole  instrument,  both  as  to  the  mode  of  raising  the  fines, 
and  the  contribution  of  the  tenant  for  life :  and  where  trustees  are  di- 
rected to  renew,  not  only  the  several  provisions  of  the  will  or  deed,  but 
the  yearly  income  of  the  property,  and  the  amount  of  the  sum  required 
for  payment  of  the  fines,  are  to  be  looked  to,  for  the  purpose  of  disco- 
vering the  intention  as  to  the  mode  of  contribution. 

A  testator  having  directed  that  the  renewal  fines  should  be  raised  out 
of  the  rents  and  profits  of  his  freehold  and  copyhold  property,  or  by  sale 
or  mortgage  thereof,  and  subject  thereto,  gave  an  annuity,  in  lien  of 
dower,  to  his  widow,  out  of  the  rents  and  profits,  and  then  directed  his 
tnistees(y )  to  pay  the  clear  yearly  rent  and  profits  of  the  premises  to  the 
testator^s  sister  for  her  life,  with  r^nainders  over*  The  leaseholds  and  co- 
pyholds produced  £800  yearly,  and  the  renewal  fines  immediately  paya- 
ble amounted  to£1400;  and  it  was  determined  that  the  provisions  for  the 
teitatoi^s  widow  and  daughter  were  wholly  inconsistent  with  any  inten- 
tion that  a  part  of  the  yearly  rents  should  be  reserved  for  the  purpose 
of  eontributing  towards  the  principal  money  advanced  for  payment  of 
the  fines,  and  that  the  testator^s  daughter  should  only  be  obliged  to 
keep  down  tbe  interest  of  the  money  applied  to  obtain  the  renewal. 

So  a  testator  directed  that  the  trustees  of  his  will  should,  out  of  the 
rents  and  profits  of  his  leasehold  property,  from  time  to  time  renew  the 
ieise  thereof  and  subject  thereto,  limited  the  premises  in  strict  settle* 
meat :  the  yearly  income  of  the  leaseholds  amounted  to  £4000,  and  the 
renewal  fines  paid  by  the  trustees  to  £14,000 :  the  trust  as  to  the  re* 
newals  over*riding  all  beneficial  interest  in  the  leases,  it  was  ruled(9), 
that  the  annual  rents  and  profits  were  properly  applicable  to  discharge 
the  finesy  and  that  the  tenant  for  life  was  not  entitled  to  any  contribu- 
tion firom  the  perB<ms  in  remainder. 

Although  it  is  expressly  provided  that  the  fines  and  expenses  of  re- 
aewal  shall  be  raised  by  mortgage,  it  does  not  follow  that  the  tenant  for 
life  shall  only  be  ob%ed  to  keep  down  the  interest  on  the  encumbrance : 
nor  does  a  direction  that  sudi  expenses  shall  be  defrayed  out  of  the 
yearly  rents,  shew  an  intention  to  throw  the  charge  exclusively  on  the 
tenant  far  lifio,  because  the  deed  or  will  merely  pdnts  out  the  way  in 
which  the  amount  of  the  fines  and  expenses  is  to  be  levied,  in  the  first 

(0  Plajters  v.  Abbott,  2  My.  &  K.  (g)  Ld.  Shaftesbury  v.  The  Duke  of 

lOa.  MarlboroQgli,  2  My.  &  K.  Ill;  Trench 

(/)  PUyters  v.  Abbott,  2  My.  &  R.  t\St  George,  1  Dm.  ft  W.  417. 
97. 
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instance,  by  the  trosteesy  and  the  apportionment  most  be  subsequently 
ascertained  by  reference  to  the  duration  of  the  life  estate,  and  of  the 
term  for  which  the  renewal  is  granted* 

A  lease  for  three  lires,  under  the  Dean  and  Chapter  of  Wells,  was 
devised  to  trustees,  in  trust  for  Mrs*  Creswick,  for  her  life,  with  re- 
mainder(A)  absolutely  to  her  children,  and  upon  the  decease  of  the  testa- 
trix, there  remained  only  one  surviving  eestuique  vie  in  the  lease,  who 
was  much  more  advanced  in  years  than  the  tenant  for  life:  the  children 
were  infants,  and  no  funds  were  provided  by  the  will  for  procuring  a 
renewal  of  the  interest.  Upon  a  bill  filed  by  the  trustees,  for  the  purpose 
of  obtaining  the  sanction  of  the  Court  to  raise,  by  mortgage  of  the  pro- 
perty, the  sum  required  for  renewing  the  lease,  it  was  referred  to  the 
Master  to  inquire  what  was  the  most  beneficial  mode  of  raising  the  re- 
quired amount,  and  to  settle  ascheme  for  that  purpose,  and  it  was  declared 
that  the  sum  to  be  raised  ought  to  be  apportioned  between  the  tenant 
for  life  and  those  in  remainder,  in  proportion  to  the  benefits  they  would 
respectively  derive  from  the  renewal*  The  scheme  approved  of  by  the 
Master,  and  confirmed  by  the  Court,  stated,  that  the  period  of  enjoy- 
ment of  the  property  by  Mrs*  Creswick,  the  tenant  for  life  under  the 
old  lease,  being  the  joint^uration  of  her  own  life,  and  that  of  the  then 
surviving  cestutgue  vt>,  and  the  period  of  her  enjoyment  of  the  property 
under  the  renewed  lease  being,  in  like  manner,  the  joint-duration  of  her 
life,  and  of  the  lives  of  the  new  cestutgue  mesj  and  the  survivor  of  them; 
the  difference  between  the  values  of  the  estates  for  these  two  periods, 
gave  the  benefit  derived  by  the  tenant  for  life  from  the  renewal,  and 
the  residue  of  the  increased  value  of  the  property,  necessarily  ex- 
pressed the  benefit  derived  fiDm  the  renewal  by  the  children  of  Mrs* 
Creswick* 

Calculations  were  accordingly  made  by  the  actuary(t)  of  an  insur- 
ance office  upon  those  principles,  of  the  benefit  derived  by  the  respec- 
tive parties  from  the  renewal ;  and  the  fines  and  expenses  of  renewal 
being  divided  in  the  proportions  so  ascertained,  the  total  amount  which 
appeared  chargeable  on  the  share  of  Mrs*  Creswick,  was  directed  to  be 
insured  upon  her  life,  for  the  purpose  of  providing  upon  her  decease  for 
the  payment  of  a  corresponding  part  of  the  mortgage  debt  to  be  raised 
upon  the  property;  and  the  policy  of  insurance  was  ordered  to  be 
assigned  to  the  mortgagee,  and  directions  were  given  for  paying  the 
premiums  on  the  policy,  and  for  keeping  down  the  interest  on  the  whole 

(h)  Reeves  o.  Creswick,  8  Younge  &         (t)  Reeves  o.  Creswick,  S  Youqge  & 
Coll.  715;   Allan  v.  Backhouse,  2  Yes*    ColL  715,  Ezch*  Rep* 
&  B.  70. 
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of  the  mortgage-debt  out  of  the  annual  rents  and  profits :  the  costs  of 
the  suit  were  apportioned  in  like  manner  between  the  parties* 

45.  Where  leases  are  made  by  civil  or  ecclesiastical  corporations  to 
peisons  who  underlet  the  premises,  and  covenant  to  renew  the  under- 
leases as  often  as  a  renewal  of  the  principal  lease  shall  be  obtained, 
such  under-leases  are  commonly  denominated  leases  with  toties  guoties 
covenants  of  renewal:  the  covenant  of  renewal,  however(J),  is  merely 
personal,  and  does  not  run  with  the  land. 

The  Archbishop  of  Dublin,  having  demised  part  of  the  lands  be- 
longing to  his  See  for  twenty-one  years ;  the  lessee  made  an  underlease 
of  part  of  the  premises  at  a  certain  rent,  and  thereby  covenanted, 
from  time  to  time,  to  use  his  best  endeavours  to  obtain  a  renewal  from 
the  Archbishop ;  and  so  often  as  such  renewal(A)  should  be  obtained, 
to  execute  a  renewal  of  the  underlease  without  fine.  The  Archbishop 
having  required  a  renewal-fine  of  £1000,  instead  of  the  usual  fine  of 
ninety  pounds,  the  undertenant  was  called  upon  to  contribute  rateably 
to  the  increased  fine  which  had  been  paid  for  renewing  the  principal 
lease ;  and  upon  a  bill  filed  to  compel  a  renewal  of  the  underlease,  it 
was  insisted,  on  behalf  of  the  intermediate  lessor,  that  the  nature  of 
the  property  had  been  so  changed,  by  reason  of  the  increase  of  the 
fine,  that  it  would  be  unjust  to  enforce  a  renewal  of  the  underlease, 
without  a  rateable  contribution ;  but  it  was  ruled  that  the  intermediate 
lessor  was  bound,  by  the  terms  of  his  contract,  to  renew  without  fine, 
and  that  the  undertenant  was  not  liable  to  contribute. 

Lord  Redesdale,  however,  upon  a  bill  by  an  underlessee  against 
bis  immediate  lessor,  for  specific  performance(/)  of  a  toties  guoties  co- 
venant of  renewal,  expressed  his  opinion,  under  the  very  peculiar  cir- 
ramstances  attending  the  case,  that  the  covenant  should  be  modified  as 
good  conscience  required,  and  ought  not  to  be  executed  according  to 
its  letter. 

Under  a  toties  guoties  covenant  of  renewal,  so  as  to  make  up  a  term 
of  fifty-nine  years,  the  underlessee  covenanted,  by  the  last  renewal 
which  he  obtained,  being  for  a  period  of  eighteen  years  from  Lady-day, 
1815,  that  he  would  from  time  to  time  and  at  every  time,  pay  such 
part  of  the  fines(m)  which,  upon  every  renewal  of  the  principal  lease, 
should  be  paid  in  respect  of  the  premises  demised  to  him,  the  under- 

0)  Haig  V.  Homan*  4  Bligh's  P.  C.  Hone  v.  Davis,  2  Dow's  Pari.  Ca.  546. 

38M23,  N.  S.  (ni)  Charlton  v.  Driver,  2  Brod.  & 

(i)  Revell  V,  Kuasej,  2  Ball  &  6.  280;  B.  345 ;  5  Moore,  59;  and  see  Glutton 

Evans  e.Walahe,  2  Sch.  &  Lef.  519.  v.  Fleming,  8  Simons,  105. 

(I)  Davis  r.  Hone,  2  Sch.  &  Lef.  341 ; 
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lessee:  the  term  of  fifty*nine  years  was  to  expire  at  ChristmaSt 
1834,  and  the  principal  lease  was  renewed  in  May,  1819,  for  twenty- 
one  years.  In  an  action  of  covenant  against  the  underlessee,  for  not 
paying  his  proportion  of  the  fines,  it  was  ruled  that  he  was  only  liable 
to  a  proportional  part  of  the  fines,  commensurate  with  the  duration  of 
his  interest  in  the  premises,  being  for  a  period  of  one  year  and  nbe 
months  after  the  expiration  of  the  renewal  granted  in  1815* 

If  renewal  fines  be  paid  by  tenant  for  life,  or  by  tenant  in  c6mmon, 
or  by  any  per8on(n)  entitled  to  contribution,  holding  under  a  renewa- 
ble lease,  such  persons  have  a  specific  lien  upon  the  renewed  interest 
for  contribution,  and  they,  or  their  creditors,  or  personal  representa- 
tives, may,  by  suit  in  Equity,  recover  the  amount  so  paid* 

46.  A  grant  of  an  annuity  for  valuable  consideration,  for  the  life  of 
the  grantee,  charged(o)  on  an  ecclesiastical  lease,  will  continue  a  charge 
on  everyrenewal  of  the  interest,  although  effected  by  a  person  neither  per- 
sonally liable  to  pay  the  annuity,  nor  obliged  to  renew  the  lease ;  and 
the  annuitant  cannot  be  compelled  to  contribute  to  tlie  fines  and 
expenses  of  such  renewal.  Where,  however,  an  underlease  with 
toties  quotiea  covenant  of  renewal,  on  payment  of  rent  and  fines,  was 
charged  with  an  annuity  secured  by  a  trust  term,  the  owner  of  the  prin- 
cipal lease  purchased  the  undertenant's  interest,  with  notice  of  the  an- 
nuity, and  it  was  decided(p),  upon  appeal  to  the  House  of  Lords,  that 
although  the  term  of  the  underlease  was  suffered  to  expire,  it  being 
unnecessary  for  the  objects  of  the  purchaser  to  have  it  renewed,  still 
the  annuity  remained  an  encumbrance  on  the  premises.  It  was  admit- 
ted that  the  annuitant  was  not  liable  to  contribute  towards  payment  of 
the  renewal  fine,  as  between  him  and  the  undertenant,  while  the  nnde^ 
lease  continued  in  existence ;  but  it  was  decided,  that  after  the  sale  of 
the  underlease  to  the  reversioner,  the  annuitant  stood  in  the  place  and 
condition  of  the  undertenant,  and  was  only  entitled  to  receive  his  an- 
nuity after  deducting  the  rent  reserved  by  the  underlease,  and  the  fines 
which  would  have  been  payable  if  such  underlease  had  been  regularly 
renewed. 

A  testator  having  bequeathed  his  interest  in  an  ecclesiastical  lease 
to  several  persons  in  succession,  charged  with  an  annuity  of  £200,  to 
Daniel  Winslow,  his  heirs  and  assigns,  each  and  every  year  during  the 
term  of  the  lease.  Lord  Manner8(9)  decided  that  the  annuity  was  a 

(tt)  Hamilton  v.  Denny,  1  Ball  &  B.  (p)  Haig  o.  Homan,  4  Bligh's  P.  C 

ld9 ;  Lawrence  v.  Maggs,  1  Eden's  Rep.  380. 

453.-456.  (9)  Winslow  v.  T^he,  2  Ball  &  B. 

(o)  Moody  V.  Mathews,  7  Vesey,  174.  105 ;  Stubbs  v.  Roth,  2  Ball  ft  fi.  559. 
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charge  upon  every  renewal  of  the  lease  obtained  by  any  of  the  devisees, 
and  that  the  annuitant  was  bound  to  contribute  to  the  renewal  fines  in 
proportion  to  his  interest,  because  the  interest  in  the  lease  was  merely 
a  profit-rent(r),  distributed  by  the  testator  amongst  persons  who  were 
equally  the  objects  of  his  bounty. 

However,  an  annuitant  by  will  is  considered  rather  an  encumbrancer 
on  the  devised  interest,  than  a  participator  in  the  rents  and  profits,  and 
therefore  under  a  bequest  of  an  annuity,  without  any  deduction's)^  it 
was  ruled  that  the  annuitant  was  not  bound  to  contribute  to  the  ex- 
penses of  renewal. 

47.  By  a  toties  quoties{t)  covenant  of  renewal,  it  was  stipulated, 
that  if  the  undertenant  should  not  pay  his  immediate  lessor  a  propor- 
tionable part  of  the  renewal  fines  and  expenses  of  renewing  the  head- 
lease,  within  three  months  after  the  head  lease  should  have  been 
renewed,  and  after  notice  diould  be  given  of  procuring  such  renewal, 
then  that  the  undertenant  should  be  for  ever  barred  of  any  right  or 
claim  to  a  renewal  of  his  lease,  it  was  decided  that  the  service  of  such  a 
notice  must  be  clearly  proved,  so  as  to  satisfy  the  Court  of  the  land- 
lord's intention  to  insist  on  a  forfeiture,  for  suspicions,  however  vehe- 
ment, that  the  tenant  received  the  notice,  could  not  be  acted  on  for  the 
purpose  of  establishing  a  forfeiture. 

An  ecclesiastical  lease  for  a  term  of  years,  having  vested  in  an  ad- 
ministratrix, she  made  an  underlease  of  the  premises,  and  thereby 
covenanted,  under  a  penalty  of  seventy  pounds,  so  often  as  she  should 
obtain(tt)  a  renewal  of  the  original  lease,  to  execute  a  renewal  of  the 
underlease :  upon  a  bill  by  the  undertenant  for  renewal,  the  adminis- 
tratrix insisted  she  had  an  option  to  refuse  a  renewal  on  payment  of  the 
penalty,  and  the  Irish  Court  of  Exchequer,  on  that  ground,  dismissed 
the  bill ;  and  on  appeal  to  the  House  of  Lords,  Lord  Eldon  and  Lord 
Redesdale  both  held,  that  the  covenant  for  renewal  was  so  unreasona- 
ble and  improvident,  that  unless  combined  with  an  option  of  paying 
the  penalty,  it  could  not  be  supported  against  the  children  of  the  intes- 
tate, nor  even  against  the  administratrix  herself. 

(r)  Stabbs  o.  Roth,  2  BaU  k  6.  553.  Walsh,  53. 

(«)  Maxwell  v.  Ashe,  7  Vesev,  184,         («)  Magrane  v.  Archbold,  i  Dow's  P. 

dtei  C.  107. 
(0  Lawlen  v.  Grqgan,  1  Drnry  & 
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CHAPTER  VIII. 

NATURE  AND  EXTENT  OF  LEASEHOLD  INTERESTS- 
SERVITUDES. 


1.  Disttnetion  between  Rights  of  Com- 

mon and  basements, 

2.  Right  of  Estovers  in  demised  Pre- 

mises. 

3.  Admeasurement  of  Common  of  Pas-. 

ture  by  Levancy  and  CouAancy. 

4.  Common  of  Pasture  appendant. 

5.  u^ppurtenant. 

6.  Common  of  Turbary, 

7»  fVhat  Words  in  a  Deed  pass  a 

Risht  of  Turbary, 
S.  Turbary  in  Oross, 
9.  Approvement  of  Common, 

10.  Remedy  for  Disturbance  of  Right 

of  Common* 

1 1 .  Statutes  for  Protection  ofCommons, 

12.  Presumption  of  Grant  after  En- 

joyment for  Twenty  Fears. 

13.  Extinguishment  of  Right  of  Com- 

moil. 

14.  Characteristics  of  Easements. 


15.  Affirmative   and  negative  Ease- 

ments. 

16.  Executory  Licenses. 

17.  Right  to  the  Use  of  running  Water. 

18.  Rights  of  Wau. 

19.  Rights  to  Light  and  Air. 

20.  Right  of  Support  to  Buildings. 

21.  Easement  of  Drip. 

22.  Severance  of  Tenements  by  a  sole 

Proprietor. 

23.  Extinguishment  of  Easements  by 

Unity  of  Ownership. 

24.  Revivor  or  Renewal  ofextinguisked 

Easements.  "^         * 

25.  RigfU  of  free  Warren. 

26.  Pursuit  of  Game. 

27.  Wickham  y.  Hawker. 

28.  Right  of  sporting  under  Leasing 

Power. 

29.  Extent  of  the  Privilege. 

30.  Pollock's  Case. 


1.  A  RIGHT  of  common  is  aprivilege(a)  enjoyed  by  one  person  of 
taking  some  part  of  the  produce  of  the  land,  while  the  absolute  pro- 
perty in  the  land  belongs  to  another,  and  in  legal  language  is  often 
styled  a  profit  **  a  prender^*^  because  it  is  taken  by  the  mouths  of  the 
commoner's  cattle,  or  by  carrying  away  part  of  the  soil  for  Aiel  or 
manure. 

An  easement  is  a  privilege,  or  accommodation(6),  which  one  person 
has  a  right  to  exercise  or  enjoy  in  or  over  the  land  of  another,  without 
deriving  any  direct  profit  from  the  soil,  or  its  produce,  such  as  a  right  of 
way,  water-privileges,  the  benefit  of  light,  &c.  A  right  of  common  of 
pasture(c),  or  turbary,  or  to  raise  sand,  or  to  draw  water  froma  well((/) 
springing  in  the  land  of  another,  confers  an  interest  in  the  soil,  and  in 
that  respect  such  subjects  are  distinguishable  from  easements,  of  which 


(a)  Bracton,  c.  37,  fol.  220,  B. ;  Ter- 
mes  de  la  ley  in  verbo  common. 

(b)  Termes  de  la  Ley,  in  Verbo  Ea8e« 
ment. 

(c)  Gateward*8  case,  6  Rep.  60,  B. ; 
and  see  Grimstead  v.  Marlowe»  4  T.  R. 


717 ;  Bell  V.  WardeU,  Willee,  203 ;  Blew- 
ett  V.  Tregouning,  3  Ad.  &  EIL  554 :  5 
Nev.  &  M.  234. 

(d)  Tyler  v.  Bennett,  5  Ad.  &  EH- 
377 :  6  Nev.  &  M.  826 ;  but  see  Weekly 
v.  Wildman,  1  Ld.  Raym.  407. 


SEBVITUDES. 


309 


it  is  ao  essential  quality,  not  to  g^ve  any  interest  in  the  soil,  or  its 
produce.  By  the  civil  law,  as  well  as  by  the  laws  of  other  countries, 
all  sodi  privileges,  whether  rights  ofcommon  or  easements,  are  classed 
under  the  general(e)  denomination  of  ^*  servitudes,"  because  the  owner 
is  obliged  to  8uffer(y)  certain  acts  to  be  done,  or  to  abstain  from  doing 
certain  acts  in  relation  to  his  own  property,  for  the  benefit  or  accom- 
modation of  the  possessor  of  an  adjoining  estate. 

2.  By  the  Irish  Statute(^),  31  Geo.  III.  c.  40,  it  is  enacted,  that  no 
person  holding,  or  who  shall  hold  any  lands,  by  lease  for  one  or  more 
lives,  or  for  years,  or  by  will,  or  sufferance,  shall  cut  down,  grub  up, 
lop,  or  top  any  tree,  wood,  or  underwood,  growing  upon  the  lands  so 
held,  under  colour  of  estovers,  or  of  housebote,  ploughbote,  haybote, 
cartbote,  or  any  other  bote  whatsoever,  unless  so  far  as  such  person 
shall  be  authorized  thereto,  by  covenant  in  the  lease  under  which  the 
lands  shall  be  held,  or  unless  such  person  shall  have  the  consent  of  the 
owner,  under  his  hand  and  seal,  for  the  purpose ;  but  it  is  declared, 
that  nothing(A)  in  the  Act  contained  shall  extend  to  any  person 
holding  land  by  virtue  of  a  lease  for  lives  renewable  for  ever,  in  respect 
of  such  land,  or  to  any  trees,  wood,  or  underwood  growing  on  the  same, 
nor  to  affect  any  person  in  respect  of  any  trees  planted  in  pursuance  of 
the  provisions  of  any  law  theretofore  made,  for  the  encouragement  of 
planting. 

3.  The  chief  subjects  of  commonage  in  Ireland  are,  common  of 
pasture,  and  common  of  turbary.  The  property  in  the  soil  ofcommon, 
or  waste  lands  lying  within  a  manor,  belongs  to  the  lord  of  the  manor; 
and  common  of  pasture  on  such  waste  lands,  was  originally(i)  granted 
by  the  lord  to  his  feodal  tenants,  for  the  encouragement  of  agriculture. 
If  a  right  of  pasturage  on  a  common  or  waste,  indefinite  with  respect  to 
the  number  of  cattle  to  be  pastured,  belongs  to  several  neighbouring 
land-owners,  the  extent  of  their  several  rights  is  to  be  measured  in 
proportion(y)  to  the  number  of  cattle  that  the  land,  to  which  the  com- 
monage is  annexed,  can  maintain  during  the  winter,  when  such  cattle 
are  excluded  from  the  benefit  of  the  common.     On  a  complaint  made 


(«)  Tndte  des  Servitudes  par  Pardes- 
ios«  7"*  edition,  1829.  Une  servitude 
est  une  charge  imposee  sur  uue  heritage 
pour  Tusage  et  I'utilite  d*un  heritage  ap- 
partenant  a  un  autre  propri^taire.  Code 
Ciyil,  Liv.  2"-.  No.  637 ;  vide  Spebn. 
Glott.  in  Verbo. 

(f)  Serritutium  non  ea  natura  est  ut 
sliquid  iaciat  quts,  sed  ut  aliquid  patia- 
tur  tot  Don  fadat.  Dig.  Lib.  viii.  tit.  1, 


sect.  15. 

ig)  31  Geo.  III.  c.  40,  s.  1,  Irish. 

(A;  31  Geo.  III.  c.  40,  s.  5,  Irish. 

(i)  Tyringham's  case,  4  Rep.  36,  B. ; 
Bennett  v.  Heeve,  WiUes,  231 ;  1  Selw. 
N.  P.  422. 

(/)  Scholes  V.  Hargreaves,  5  T.  R. 
46 ;  Rogers  v.  Benstead,  1  Selw.  N.  P. 
431 ;  Cneesman  v.  Hardham,  1  B.  & 
Aid.  706 ;  BuU.  N.  P.  59. 
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for  overstocking  a  common,  the  real(A)  question  is,  whether  the  party 
has  turned  more  cattle  upon  the  common  than  the  winter  eatage  of  his 
enclosed  land,  together  with  the  hay  and  other  produce  obtained  from 
it  during  the  summer,  is  capable  of  maintaining.  Such  cattle  are  said 
to  be  levant  and  couchantj  and  is  the  mode  usually  adopted  for  r^ola- 
ting  the  number  of  cattle  entitled  to  the  benefit  of  commonly. 

4.  Common  of  pasture  is  either  appendant,  appurtenant,  or  in 
gross.  Common  appendant  is  founded  on  immraiorial  usage,  and  must 
be  annezed(/)  to  ancient  arable  land,  and  authorizes  the  owner  or  oc- 
cupier of  such  arable  land  to  put  commonable  beasts,  consisting  of 
horses,  oxen,  cows,  and  sheep,  upon  the  wastes  of  the  manor.  The 
right  is  limited,  in  default  of  any  usage  to  the  contrary,  to  such  beasts 
as  are  levant  and  cauckant  on  the  tenant's  estate  holden  of  the  manor, 
because  such  cattle  only  were  necessary  to  plough  and  manure  his  land. 
Hence  it  followed,  that  there  could  not  be  a  common  appendant  for 
borrowed  cattle(»2),  unless  they  were  made  use  of  during  the  whole 
year,  to  plough  or  to  manure  the  tenant's  fisurm.  Common  appendant 
cannot  be  seyered(ii)  from  the  land  to  which  it  is  annexed,  but  it  may 
be  apportioned  by  alienation  of  any  part  of  the  land  to  which  the  right 
is  appendant.  If  conmion  appendant  was  ever  established  in  Ireland, 
it  is  probable,  from  the  nature  of  Irish  holdings,  that  it  has  long  ceased 
to  exist. 

5.  Common  appurt^iant  may  be  created  at  the  present  day(o),  and 
may  be  annexed(p)  to  any  hind  of  land  by  grant  from  the  owner,  or 
may  depend  upon  a  prescriptive  title,  which  supposes  an  ancient  grant, 
and  is  not  necessarily  confined  to(g)  commonable  beasts,  but  may  ex- 
tend to  others,  as  to  swine,  goats,  or  geese.  However,  a  claim  of 
common  for  cattle  levant  and  couchantj  as  being  appurtenant(r)  to  a 
house  without  curtilage  or  land,  cannot  be  supported. 

The  right  of  common  appurtenant  is  restrained(«)  to  cattle  kwmt 
and  couchant  on  the  land  to  which  the  common  is  appurtenant,  and 
cannot  be  used  by  the  commoner  either  for  his  own  cattle  levant  and 


(At)  Whitelock  o.  Hutchinson,  2  Moo. 
&  Rob.  205,  by  Parke,  B. 

(Z)  Tyringbiam'a  case,  4  Rep.  37>  A., 
and  note  F. 

(m)  Bennett  v.  Reeve,  Willes,  227- 
231. 

(n)  Morse  v.  Webb,  13  Rep.  65;  Ben- 
nett V.  Reeve,  Willes,  231. 

(o)  Cowlam  t;.  Slack,  15  East,  108 ; 
SachevereU  o.  Porter,  W.  Jones,  396; 
Cro.  Car.  462,  S.  C. 

(p)  Tjringham's  case,  4  Rep.  37»  A., 


note  F. ;  and  see  Gawen  v.  Stacie,  1  Ro. 
Rep.  424. 

{q)  Co.  Litt.  122,  A. ;  1  Ro.  Abr. 
401 ;  Common,  M. 

(r)  Scholes  v,  Hargreaves,  5  T.  R. 
46;  Benson  v.  Chester,  8  T.  R.  386. 

(«)  Saye's  case,  March,  88,  pL  137; 
Cobham  v.  White,  1  Ro.  Abr.  896,  Con- 
mon,  I. ;  Rogers  v.  Benstead,  1  Sdw. 
N.  P.  431 ;  Benson  v.  Chester,  6  T.  R. 
896. 
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amehani  on  land  to  which  the  oommon  is  not  incident,  nor  for  the  cat- 
tle of  a  8tnuig6r(^)  in  which  the  commoner  has  no  property,  unless  such 
cattle  were  used(tf)  by  the  tenant  to  plough  and  manure  his  own  land, 
by  means  whereof  he  gains  a  special  property  in  them,  and  so  may  be 
considered  their  owner ;  but  the  lord  may  license  strangers  to  pasture 
their  cattle  on  the  common(t7),  provided  sufficient  be  left  for  the  use  of 
the  commoners. 

Common  appurtenant  for  all  beasts  Uvant  andcauchant^  cannot  be 
9eyeni(w)  from  the  land  to  which  it  is  annexed ;  but  common  appur- 
tenant for  a  definite  number  of  cattle  may  be  severed,  and  by  such  se- 
verance becomes  common  in  gro6s(ir). 

Common  in  gross  does  not  belong  to  any  land,  and  can  only  be 
acquired  by  deed,  or  by  prescription,  and  may  be  either  for  a  certain 
number,  or  for  an  indefinite  number  of  cattle,  and  may  be  used  for  pas- 
turing the  cattle  of  strangers(y),  and  can  be  tran9ferred(;;)  without 
restriction ;  but  common  in  gross  for  an  indefinite(a)  number  of  cattle, 
or  to  raise  an  indefinite  quantity  of  turf,  cannot  be  apportioned,  or  di- 
vided between  several  persons. 

Upon  the  alienation  of  any  part  of  the  land  to  which  common  of 
pasture  is  appurtenant,  the  right  of  common  shall  be  apportioned. 
Wyat  Wild,  being  seised  in  fee  of  a  messuage  and  forty  acres  of  land, 
to  which  common  of  pasture  for  all  his  commonable  cattle,  levant  and 
eowhant  thereon,  was  appurtenant,  sold  five  acres  of  the  premises  to 
John  Wood,  and  it  was  re8olved(6)  that  Wild  and  Wood,  respectively, 
should  have  rights  of  common  in  proportion  to  their  estates  ;  and  if  a 
penon  entitled  to  a  right  of  common  appurtenant  to  his  land,  demise 
part  of  such  land  to  another,  the  lessee  shall  have  common  for  beasts 
levant  and  couchant  on  the  premises  demised. 

6.  A  right  of  turbary  arises  from  a  privilege  given  to  one  person  to 
cat  and  save  turf  upon  bog  belonging  to  another,  or  upon  the  wastes(c) 


(0  Molliton  V.  Treviliao,  Skinn.  137; 
2  Show.  328 ;  Jones  v.  Richards,  6  Ad. 
&  £U.  580;  1  Ney.  &  P.  747 ;  and  see 
fiowen  o.  Jenldn,  6  Ad.  &  Ell.  911 ;  2 
Nev.  &  P.  88,  S.  C. 

(«)  Jason  9.  Helljard,  1  Ro.  Abr. 
398,  Common,  H.  4. 

(o)  Smith  V,  Feverell,  2  Mod.  6 ;  1 
Freem.  190. 

(ip)  Dmry  v.  Kent^  Cro.  Car.  14; 
Smith  dem.  Jerdon  v.  Milward,  3  Douflf. 
70.  ^ 

(x)  Day  V,  Spooner,  1  Ro.  Abr.  Com- 
mon, 402,  O,  pi.  3 ;  W.  Jones,  375 ; 
Cro.  Car.  432;   Bunn  v.  Channen^  5 


Taunt.  244 ;  Daniel  p.  Hanslip,  2  Lev. 
67. 

(y)  Strode's  case,  Year  Book,  11  Hen. 
VI.  fol.  22,  B.,per  Paston;  1  Ro.  Abr. 
402,  Q.,  pi.  5. 

(z)  Welcome  r.  Upton,  6  Mees.  &  W. 
536 ;  but  see  Weekly  o.  Wildman,  1  Ld« 
Ravm.  407>  bj  Blencowe,  Just. 

(a)  Ld.  Huntingdon  v.  Ld.  MountjoT, 
Co.  Litt  164,  B. ;  4  Leon.  147;  Godb. 
17 ;  1  Anders.  307,  case  317- 

(6)  Wyat  Wild's  case,  8  Rep.  78,  B. ; 
Anon.  Hob.  235. 

(c)  Dean  and  Chapter  of  Ely  v.  War- 
ren, 2  Atkyns,  189. 
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of  the  lord,  sufficient  to  supply  fuel  for  consumption  in  the  house  or 
houses  to  which  such  privilege  is  annexed,  and  is  technically  termed, 
"  common  of  turbary." 

There  is  also  another  description  of  right  of  turbary,  which  connsts 
in  a  privilege  conferred  on  a  tenant  to  cut  and  save  turf  for  fuel,  by 
way  of  estovers,  in  a  bog  forming  parcel  of  the  demised  premises,  and 
which  is  merely  intended  to  afford  an  excuse  against  any  charge  for 
committing  waste  in  such  bog. 

A  right  of  turbary  is  also  frequently  granted  by  the  landlord's  li- 
cense to  cut  and  save  turf  on  bogs,  which  are  his  exclusive  property, 
to  be  consumed  for  fuel  on  the  demised  premises,  and  to  be  raised  in 
such  places,  and  to  such  extent,  as  the  landlord's  bog-ranger  shall  de- 
signate, and  which  license  is  from  time  to  time  renewed  at  the  landlord's 
discretion. 

Common  of  turbary  is  either  appurtenant  or  in  gross.  A  right  of 
turbary  must  commence(i2)  by  gprant,  and  can  only  be  appurtenant(e) 
to  a  house,  and  not  merely  to  land ;  and  a  person  having  common  of 
turbary  appurtenant  to  his  house,  is  not  at  liberty  to  raise(/)  turf  for 
sale,  nor  for  the  use  of  any  manu£eu^ture  requiring  an  extraordbary 
consumption  of  fuel,  nor  for  the  purpose  of  burning  lime  to  be  used  ei- 
ther in  building  upon,  or  for  manuring  the  demised  premises,  and  shall 
be  restricted  to  so  much  turf  as  the  natural  uses  of  the  houses  existing 
on  the  farm  at  the  time  of  making  the  grant  or  demise  require ;  nor 
will  the  privilege  of  cutting  turf  for  fuel,  to  be  consumed  on  the  de- 
mised premises,  authorize  the  tenant,  or  those  deriving  under  him,  to 
raise  turf  for  consumption(^)  in  houses  built  on  the  premises  sub- 
sequently to  the  demise. 

Under  a  lease  for  lives  renewable  for  ever,  with  a  covenant  diat  the 
lessee,  his  heirs  and  assigns,  should  have  liberty,  during  the  continu- 
ance of  the  demise,  to  cut  and  carry  away  from  the  adjacent  bog 
(which  was  not  included  in  the  demise),  a  sufficient  quantity  of  turf  for 
the  use  of  his  and  their  undertenants  of  the  demised  premises,  and  only 
to  be  consumed  thereon ;  it  was  ruled(A)  that  the  lessee  and  his  hein 


(d)  Grant  t;.  Gunner,  1  Taunt.  447- 
(tf)  Tyringham's  case,  4  Rep.  37,  A. ; 
Co.  Litt.  121,  B. ;  Valentine  v.  Penny, 
Noy,  145;  WUson  ©.Willis,  7  Eaat,  121; 
3  Smith,  167 ;  McAllister  o.  Glenny,  2 
Law  Rec.  234. 

(/)  Valentine  v.  Penny,  Noy,  145; 
Thompson's  Entries,  318,  see  a  prece- 
dent of  anew  assignment  for  selling  turf. 
And  see  Atkinson  v.  Teasdale,  3  Wils. 


291^  by  De  Grey,  C.  J. ;  Livingston  v. 
Reynolds,  2  Hill's  Amer.  Rep.  158. 

(g)  Costard  p.Wingfield,  2  LeoD.44; 
Godb.  96;  Wakefield's  case,  Owen,  4; 
Gouldsb.  38,  case  13;  Sav.  81;  1  Anders. 
151,  case  200 ;  Ld.  Darcy  o.  Askwitk, 
Hob.  234 ;  Luttrel's  case,  4  Rep.  86,  A 

(h)  Hill  V.  Barry,  1  Hayes  &  Jones, 
688. 
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were  entitled  to  turbary  for  all  the  persons  who  became  undertenants 
of  the  lands,  although  occupiers  of  houses  built  subsequently  to  the 
demise. 

A  person  entitled  to  common  of  turbary  appurtenant  to  his  house, 
has  a  light  to  spread  his  turf  for  the  purpose  of  drying  and  saving 
it,  on  a  conyenient  part  of  the  bog,  as  incidental  to  his  privilege. 
A  right  of  turbary  appurtenant  cannot  be  severed(e)  from  the  house 
to  which  it  is  annexed,  and  is  incapable  of  apportionment,  but  a  right 
to  raise  a  definite  quantity  of  turf  may  be  assigned  or  divided,  and  may 
be  converted  into  turbary  in  gross. 

7.  Common  of  turbary  appurtenant  to  a  messuage  will  pass(y)  by 
any  conveyance,  assignment,  or  underlease  of  the  messuage,  to  which 
the  right  is  annexed,  under  the  word  "  appurtenances,"  without  being 
particularly  specified,  and  without  the  introduction  of  any  general 
words  of  description. 

In  a  lease  of  a  farm,  the  general  word  "  appurtenances,**  unaccom- 
panied by  any  reference  to  the  previous  mode  of  its  enjoyment  by  a 
former  occupier,  will  not  confer  a  right  of  turbary  in  a  bog  belonging 
to  the  lessor,  which  is  not  comprised  within  the  limits  of  the  demise ; 
but  a  lease  of  lands  with  the  appurtenances  as  fidly  as  the  same  had 
been  enjoyed  by  a  former  tena»iU  will  pass  any  privilege  of  raising  turf, 
which  the  lessor  had  a  right  to  grant,  and  to  which  the  former  occupier 
was  entitled.  So  where  lands  are  demised,  together  with  the  bogs 
thereto  belonging,  the  lessee  may  cut  turf  to  be  used  for  fuel  in  the 
dwelling-houses  on  the  premises,  in  the  nature  of  estovers,  but  not  for 
sale  or  for  manufacturing  purposes. 

8.  A  right  to  cut  turf  for  sale,  or  to  supply  fuel  for  manu&cturing 
purposes,  or  for  burning  lime,  is  a  common  in  gross,  and  must  be  the 
sabject  of  grant,  express  or  implied,  by  the  owner  of  the  property. 
Where  bogs  constitute  the  principal  subject  of  a  demise,  and  are  spe- 
cifically granted  under  the  description  of  ^^  bogs,"  and  derive  their 
value  from  the  sale  of  turf,  or  from  its  employment  in  manufacture,  a 
right  of  using  the  turf  for  such  purposes(A)  shall  be  inferred,  but  the 

(0  Dmrj    o.  Kent,   Cro.    Jac.   14 ;         (A)  Anon.  1  Hogan's  Rep.  147 ;  Satin- 

Hayward  v,  Caonington,  1  Sid.  354  ;  1  ders's  ca^e,  5  Rep.  12,  third  resolution 

Ler.  231 ;  2  Keble,  290-311.  as  to   Mines;   and  see  Year  Book,  12 

0)  Co.  Litt.  121,  B.,  307,  A.;  Com.  Edw.  IV.  fol.  8,  case  20,  per  Choke;  2 

Dig.  Grant,  £.  11 ;  Solme  v.  Bullock,  3  Bro.  Abr.  336,  Waste,  pL  126;  Massy 

Le?.  165;  and  see  1  Property  Lawyer,  o.  Gubbins,  Long^.  &  Towns.  88;  Bur- 

214;  Massy  v.Gubbin8,Longf.&  Towns,  rows  v.  Hayes,  Longf.  &  Towns.  94, 

^  note. 
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introdttction  of  the  term  **  bogs"  amongst  the  general  words  inserted  in 
a  lease,  will  not  be  constraed(/)  to  have  such  an  operation.  If  bog 
has  been  reclaimed,  and  is  demised  as  arable  land,  the  lessee  is  not 
warranted  in  using  it  for  the  purpose  of  turbary. 

Where  a  right  of  turbary  is  given  to  a  lessee  in  such  part  of  the 
bogs  belonging  to  the  lessor,  as  shall  be  assigned  by  him  or  by  hb 
bailiff,  and  the  landlord  refuses  to  suffer  any(i9i)  assignment  to  be  made, 
the  tenant  may,  in  such  case,  take  a  sufficient  quantity  of  turf  in  any 
convenient  part  of  the  bogs  without  such  assignment,  because  the 
landlord  by  his  own  act  cannot  derogate  from  his  own  grant ;  but  if  the 
tenant  enter  and  cut  turf^  without  any  assignment  by  the  landlord  or 
his  agent,  or  without  any  request  made  to  him  to  assign  such  bog,  or 
any  refusal  by  him  to  do  so,  such  entry  by  the  tenant  shall  be  deemed 
a  trespass.  If  a  landlord's  bailiff  assign  turbary  or  estovers  to  a  te- 
nant in  pursuance  of  his  lease,  such  license  may  be  acted  on(ii)  by  Uie 
tenant  at  any  subsequent  time,  unless  countermanded. 

Where  a  person  had  an  exclusive  right  of  turbary  in  gross,  for 
sale  or  otherwise,  in  part  of  a  bog  designated  by  certain  meanDg- 
stones,  and  all  the  tenants  of  the  manor  had  common  of  pasture  over 
the  whole  bog,  including  such  parcel,  it  was  ruled(o),  that  the  party 
having  such  exclusive  right  of  turbary,  might  maintain  trespass  quare 
clausum  fregitf  for  a  disturbance  of  his  right,  though  he  had  not  an 
absolute  right  to  the  soil,  and  though  such  an  action  would  not  lie  for  j 
disturbance  of  a  mere  right  of  common  of  turbary.  | 

9.  A  lord  of  a  manor  could  not  by  the  common  law  appropriate  for  { 
his  own  benefit,  by  enclosure  or  otherwise,  any  part  of  the  waste  in 
which  his  tenants  enjoyed  ri^t  of  common ;  but  by  the  Statutes  of 
Merton(p)  and  WestminsterC^^),  he  was  authorized  to  approve  or  enclose 
parts  of  the  waste,  provided  sufficnent  pasture  were  left  for  the  use  of 
the  commoners.  This  right  of  appfover(r)  has  been  extended  to  the 
owner  of  an  estate  in  fee  in  the  waste ;  but  in  order  to  justify  sudi  an 
enclosure,  the  landlord  must  prove  that  a  sufficiency  of  pasturage 
remains. 


(0  LcLWaterpark  v.  Austen,  1  Jones,  12  Moo.  SSL 

627 ;  Newenbam  v.  Cahill,  6  Law  Rec.  (o)  Wilson  v.  Mackreth,  3  Burr.  1824. 

S73.  (fi)  Stat  of  Merton,  20  Hen.  III.  e. 

(m)  Sir  Thomas  Palmer's  case,  5  Rep.  4,  English  and  Irish. 

24,  6. ;  Basset  v.  Maynard,  Cro.  Elii;.  (q)  Westminster  the  Second,  IS  £dv. 

820,  S.  C. ;    Inhabitants  d'Egbam,  W.  I.  c.  46,  Ei^lish  and  Irish. 

Jones,  275.  (r)  Glorer   v.  Lane,  S  T.  R.  445; 

(fi)  Conrtenay  v.  Fisher,  4  Bing.  3 ;  Patrick  v.  Stubbs,  9  Mees.  &  W.  830. 
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It  lias  been  considered  an  established  rule,  that  tliere  can  be  no 
approver  againBt(«)  common  of  turbary,  and  the  reason  assigned  is, 
that  pestare  is  annually  renewing,  but  that  turbary  may  be  soon  ex- 
kiKted.  However,  the  lord  may  by  custom  be  entitled  to  grant  par- 
cels of  the  waste,  even  as  against  common  ofturbary(^) ;  but  suchcustom 
mnst  be  subservient  and  not  injurious  to  the  rights  of  the  commoners ; 
and  a  lord  enclosing  i^inst  conunon  of  turbary,  under  such  a  custom, 
will  be  required  to  prove,  not  only  that  sufficient  turbary  is  left  for  the 
use  of  the  commoners,  but  that  it  has  been  left  in  a  convenient 
sitoation. 

It  IS  usual  in  Irish  leases  to  except  out  of  the  demise  all  bogs  and 
toif-mosses,  and  only  to  give  the  lessee  a  privilege  of  cutting  and  saving 
a  sufficient  quantity  of  turf  to  be  used  for  fuel  on  the  demised  premises, 
and  to  be  raised  in  such  part  of  the  bogs,  the  property  of  the  lessor,  as 
he  or  his  steward  shall  appoint  for  that  purpose. 

10.  Where  cattle  are  suffered  to  depasture  a  common,  whether  they 
belong  to  a  stranger,  or  are  supernumerary  cattle  of  a  commoner,  or 
whether  they  are  driven,  or  escape  into  the  common,  an  action(«)  on 
the  case  may  be  maintained  by  a  commoner  for  the  injury,  and  the 
triyial  amount  of  the  damage  sustained  will  not  defeat  the  right  of  the 
claimant.  In  an  action  by  a  commoner  against  a  stranger  for  carrying 
awa7(o)  the  manure  dropped  by  cattle  feeding  on  the  common,  the 
Court  refused  to  enter  a  nonsuit,  though  a  verdict  had  only  been  found 
for  one  fiBtrthing  damages.  The  doctrine  of  Lord  Coke(u;),  that  an  ac- 
tion of  this  nature  would  not  lie,  where  it  appeared  that  the  trespass 
was  of  such  a  trivial  description  that  the  commoner  could  not  have 
sustained  any  injury,  may  therefore  be  considered  over-ruled. 

A  commoner  has  no  remedy  by  dUtre88(x)  against  the  owner  of 
the  soil,  or  lord  of  the  manor,  or  against  another  commoner,  for  sur- 
charging, or  overstocking  the  common,  but  must  resort  to  an  action  on 
the  case  for  any  injury  which  he  has  sustained :  whenever  a  colour  of 


(i)  GrsDt  o.  Ganner,  1  Taunt.  435; 
Fawcett  v.  Strickland,  WiUes,  57 ;  7  T. 
R.747. 

(0  Arlett  o.  Eliifl,  7  B.  &  Cress.  346; 
9  Dowl  &  Rj.  897,  S.  C. ;  aarkson  v. 
Woodhonse,  5  T.  R.  412;  Patrick  v. 
Stabbs,  9  Mees.  &  6.  830. 

(«)  Mellor  V.  Spateman,  1  Saund.  346, 
B.;  Wells  v.Watling,  2  W.  Bla.  1233; 
Hokwn  I,.  Todd,  4  T.  R,  71  ;  Bronge 
r.  Mora,  Style,  428 ;  Williams  v.  Mor- 
IfH  2  B.  i  Cress.  916,  by  Uttledale, 
J«t;  4I>owL  &R7..563. 


(v)  Pindar9.Wad8worth,2Ea8t,154; 
and  see  Folkard  v.  Hemmett,  5  T.  R. 
417>  note. 

(to)  Marys's  case,  9  Rep.  113;  Cro- 
gate  o.  Morris,  1  Brownl.  197 ;  Wool  ton 
V.  Salter,  3  Lev.  104. 

(«)  Hall  v.  Harding,  4  Borr.  2426;  1 
W.  Bla.  673 ;  Dixon  v.  James,  2  Lmtw. 
1238;  I  Freem.  273,  S.  C. ;  Atkinson 
V.  Teasdale,  3  Wils.  178 ;  2  W.  Bla.  817: 
Mellor  0.  Spalemao,  1  Saimd.  346,  B., 
note  2. 
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right  exists  for  putting  in  cattle,  a  commoner  cannot  di8train(y) ;  but 
if  cattle  are  placed  upon  the  common  without  any  pretence  of  right, 
they  are  liable  to  distress,  and  a  commoner  may  either  distrain  the  cat- 
tle of  a  stranger,  or  may  bring  his  action  on  the  case  for  the  injury. 

The  lord  of  the  manor,  or  owner  of  lands(z),  subject  to  a  right  of 
common,  is  not  allowed  to  injure  the  rights  of  the  commoners,  though 
he  may  have  a  right,  paramount  to  the  right  of  the  commoners,  to 
raise(a)  clay,  sand,  or  marl,  or  to  quarry  stone,  or  to  authoriase  others 
to  do  so ;  and  such  right  of  the  lord  may  be  established  by  constant  user, 
which  affords  evidence  that  the  privilege  was  reserved  when  the  com- 
mon was  originally  granted.  A  commoner  may  sustain  an  action  on 
the  case  against  the  landlord(i)  for  disturbing  his  right  of  common ; 
but  the  landlord  has  a  right  to  distrun  the  cattle  of  a  stranger  tres- 
passing on  the  common,  as  well  as  to  seize  so  many  of  a  commoner's 
cattle  as  shall  be  found  surcharging  the  common,  by  way  of  trespass 
damage  feasant(c). 

A  declaration  for  obstructing  a  right  of  common,  by  locking  up  a 
gate  leading  to  the  common,  cannot  be  supported ;  for  it  shall  not  be 
as8umed(d)  there  was  no  other  approach  to  the  common,  or  that  the 
claimant  necessarily  had  a  right  to  pass  through  the  gate  which  was 
locked  :  the  right  must  always  be  alleged  in  that  mode  of  access 
which  has  been  obstructed,  and  the  obstruction  must  not  be  charged 
generally. 

11.  By  the  Irish  Statute(6)  29  Geo.  III.  c.  30,  it  is  enacted,  that 
if  any  person  shall  skin,  or  otherwise  destroy  the  sur&ce  of  any  com- 
mon, or  any  part  thereof,  he  shall  forfeit  for  every  such  offence  the  sum 
of  five  pounds(y^  :  and  that  it  shall  be  lawful  for  every  justice  of  tbe 
peace,  upon  complaint  made  to  him,  to  summon  any  person  against 
whom  such  complaint  shall  be  made,  to  appear  before  him ;  and  that  if 
any  such  person,  after  notice  requiring  him  to  appear,  shall  be  convicted 
before  such  justice  of  any  such  offence,  by  the  oath  of  one  or  more  cre- 
dible witness,  every  such  person  shall  forfeit  the  sum  of  five  pounds  for 
every  such  offence,  to  be  levied  by  distress  and  sale  of  the  goods  of  every 


(y)  Hall  V.  Harding,  4  Burr.  2432. 
(z)  Smith  V.  FevereU,  1  Freem.  190 ; 
2  Mod.  6. 

(a)  Palmer's  case,  2  Eo.  Ca.  Abr. 
207,  pL  4 ;  5  Vin.  Abr.  8,  Common,  pi. 
33 ;  Bateson  v.  Green,  5  T.  R.  41 1 ; 
Clarkson  v.Woodhouse,  5  T.  R.  412; 
Folkard  o.  Hemmett,  5  T.  R.  417- 

(b)  Hassard  v.  Cantrell,  1  Lutw.  101 ; 
1  Selw.  N.  P.  428. 


(c)  Atkinson  r.  Teasdale,  2  W.  Bis. 
818;  Ellis  t7.  Rowles,  Willes,  63a 

(d)  Tebbutt  v.  Selby,  1  Nev.  &  Perrr, 
710 ;  6  Ad.  &  EU.  786. 

(e)  29  Geo.  III.  c.  30,  Irish. 

(/)  By  the  Irish  Stat  31  Geo.  IIL 
c  38,  the  penalty  is  not  to  exceed  X5, 
and  not  to  be  less  than  five  shillings  for 
every  square  yard  so  injured. 
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SQch  penon  so  convicted,  such  distress  and  sale  to  be  made  by  warrant 
of  the  justice  before  whom  such  person  shall  have  been  convicted ;  and 
if  a  sufficient  distress  shall  not  be  found  to  answer  such  penalty,  then 
that  such  justice  shall  commit  every  such  person,  who  shall  have  been  so 
convicted,  to  the  common  gaol  of  the  county  in  which  such  person  shall 
hare  been  so  convicted,  for  any  time  not  less  than  one  calendar  month, 
nor  more  than  three  calendar  months :  and  that  every  such  penalty, 
when  it  shall  be  levied,  shall  be  paid,  one  moiety  to  the  person  who 
Rhall  make  such  complaint,  the  other  moiety  to  the  poor  of  the  parish : 
provided  that  nothing  therein  contained  shall  extend  to  prohibit  the 
catting  and  carrying  away  the  surface  of  heathy,  mountainous,  or 
moory  ground,  which  had  been  theretofore  used  as  fuel. 

By  the  Irish  Statute(^),  31  Geo.  III.  c.  38,  after  reciting  the  pre- 
ceding Act,  and  that  divers  encroachments  have  been  made  on  several 
commons  of  this  kingdom,  by  which  means  they  have  become  recepta- 
cles of  idle  and  disorderly  persons,  it  is  enacted,  that  if  any  person  shall 
akin,  or  otherwise  destroy  the  surface  of  any  common,  or  part  of  a 
common,  contrary  to  the  provisions  of  such  recited  Act,  every  person 
so  offending  shall  forfeit  a  sum  not  exceeding  five  pounds,  nor  less  than 
fire  shillings,  for  every  square  yard  of  such  common  which  he  shall  so 
skin  or  destroy,  to  be  recovered  and  levied  as  directed  by  the  preceding 
Act. 

And  that  it  shall  be  lawful(A)  for  every  grand  jury,  at  the  assizes, 
or  at  any  quarter  sessions  for  any  county,  county  of  a  city,  or  county 
of  a  town,  in  which  such  common  shall  lie,  upon  information  on  oath(t) 
before  any  magistrate  of  such  county,  county  of  a  city,  or  county  of  a 
town,  respectively,  being  returned  to  such  grand  jury,  of  any  encroach- 
ment which  shall  have  been  made  within  ten  years  from  the  time  of 
passing  the  Act,  or  which  shall  thereafter  be  made  upon  any  such  com- 
mon, whether  by  enclosing  any  part  thereof,  or  building  any  house, 
liQt,  or  cabin,  upon  the  same,  to  present  such  encroachment,  by  indict- 
ment or  presentment,  as  a  public  nuisance :  which  indictment  or  pre- 
sentmenty  if  it  shall  not  be  defective  on  the  face  of  it,  shall  be  confirmed 
by  the  judge  or  justices  before  whom  such  grand  jury  shall  be  so  im- 
panelled ;  and  upon  such  indictment  or  presentment  being  so  confirmed, 
the  sheriff  of  such  county,  county  of  a  city,  or  county  of  a  town,  shall 
forthwith  prostrate  and  abate  every  such  nuisance :  and  that  it  shall 
be  Iawful(/)  for  every  person  who  shall  be  affected  by  such  indictment 

(g)  31  Geo.  IIL  c.  38,  Irish.  (i)  Section  2. 

^  W  See  Rnky's  Law  of  Landlord  and         (J)  Section  3. 
Tenant,  580. 
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or  presentment,  to  put  in  his  traverse  to  the  same  at  the  assiseSi  or  st 
any  quarter  sessions,  at  which  it  shall  be  so  found  and  presented,  by 
pleading  that  such  enclosure,  house,  hut,  or  cabin,  is  not  an  encroach- 
ment upon  such  common ;  which  traverse  shall  be  forthwith  tried,  if 
there  shall  be  time  for  trying  the  same,  and  if  not,  then  at  the  next  as- 
sizes or  quarter  sessions  ensuing,  and  the  verdict  to  be  found  upon  such 
traverse  shall  be  final  and  conclusive  as  to  the  matter  of  the  same. 

By  the  Irish  Statute(*)  36  Geo.  III.  c.  50,  U  is  enaetedy  that 
it  shall  be  lawful  for  the  grand  jury  of  any  county  in  which  there  shall 
be  a  common,  not  consisting  of  less  than  2000  acres  of  land,  Iiiafa 
plantation  measure,  at  any  assizes  for  such  county,  firom  time  to  time, 
to  present  and  appoint  a  fit  person  to  be  inspector  of  such  common,  for 
preserving  the  same  from  encroachments  and  nuisances,  and  preventing 
the  committing  of  waste  thereon,  and  from  time  to  time  to  remove  sach 
person  from  such  office,  and  appoint  another  in  bis  stead,  as  to  any 
such  grand  jury  shall  seem  fit ;  and  that  such  inspector  shall  have 
power  to  appoint  any  number  of  proper  persons  that  such  grand  jury 
shall  direct,  not  exceeding  three,  and  for  whose  diligence  and  good 
conduct  he  shall  be  responsible,  to  be  sub>inspectors  of  such  commoo, 
and  from  time  to  time  to  remove  them  from  such  office,  and  appmnt 
others  in  their  stead ;  and  that  such  sub^inspectors  shall  obey  such  in- 
spectors in  all  lawful  matters,  necessary  for  preventing  encroachments 
and  nuisances  on  such  common,  and  the  committing  waste  thereon,  and 
for  bringing  the  offenders  to  punishment; — and  that  such  grand  jury 
shall  appoint  such  yearly  salary  for  such  inspector  and  sub-inspec- 
tors as  they  shall  think  proper,  and  present  such  sum,  once  in  the  year, 
to  be  raised  off  the  occupiers  of  land  surrounding  the  conunon,  and 
mearing  therewith,  or  fronting  the  same,  as  shall  be  necessary  for  such 
purpose,  not  exceeding  in  any  one  year  three  pence  for  every  perch, 
running  measure,  of  the  front  of  such  land  adjoining  to  sudi  common. 

12.  A  grant  of  right  of  common  will  be  presumed  a£ter  an  enjoy- 
ment of  twenty  years,  against  the  owner  of  the  soil,  during  the  posses- 
sion(/),  and  by  the  acquiescence  of  his  tenants,  because  the  occupying 
tenants  suffer  an  immediate  injury  to  their  own  possession,  and  wiU,  it 
is  to  be  inferred,  guard  their  own  rights,  as  well  as  their  laodlord's, 
against  innovation. 

If  a  common,  or  any  portion  of  a  common,  be  enclosed  for  a 


(k)  36  Geo.  IIL  c.  50,  Irish.  Bright   0.  Walker,  1  Gro.  M.  &  Rose. 

(0  Daniel  v.  North,   13  East,  375;     211 ;  4  Tjrw.  SOi,  S.  C. 
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of  twenty  yean,  the  right  of  the  commoners  will  be  defeated,  so  far  as 
r^[ards  such  enclosure,  and  the  lord  of  the  manor,  or  owner(m)  of  the 
soil,  by  reason  of  such  adverse  possession,  will  be  deprived  of  his  re- 
medy by  ejectment.  It  has,  however,  been  contended,  that  by  the 
operation  of  the  Statute(n),  31  Geo.  III.  c.  28,  a  person  is  disabled 
from  acquiring  a  title  to  the  soil  by  any  encroachment  on  an  Irish 
common,  because  such  enclosure  is  absolutely  prohibited  by  the  Act, 
as  being  a  nuisance,  and  such  an  intruder  must  always  be  deemed  a 
trespasser. 

The  question  arose  upon  a  claim  of  right  to  register  as  a  voter  un- 
der the  Reform  Act,  out  of  an  encroachment  on  a  common  which  had 
been  enclosed,  and  exclusively  occupied  by  the  claimant  for  more  than 
twenty  years,  when  it  was  ruled(o),  that  the  Act  of  the  31  Geo.  III. 
c.  38,  did  not  create  any  civil  disqualification,  and  only  enabled  a 
grand  jury  to  adjudicate  on  the  subject  by  presenting  such  an  en- 
croachment as  a  nuisance,  and  authorized  the  sheriff  to  abate  the  nui- 
sance, after  verdict  against  the  party,  or  upon  his  acquiescence. 

13.  Common  appurtenant  may  become  extinct  by  unity  of  owner- 
ship. If  a  person  seised  of  part  of  the  land  which  is  svbject  to  common, 
purchase  part  of  the  adjoining(j9)  land  entitled  to  common,  there  would 
be  a  unity  of  title  in  one  and  the  same  person,  to  part  of  the  land  entitled 
to  the  privilege  of  common,  and  to  part  of  the  land  charged  with  that 
privilege,  or  out  of  which  the  common  is  to  be  taken.  This  unity  of 
title  extinguishes  the  right  of  common  which  belonged  to  the  pur- 
chaser, upon  this  principle,  that  if  his  right  of  common  were  to  conti- 
nue, his  interest  would  induce  him  to  take  common  out  of  that  part  of 
the  manor  which  he  did  not  own,  in  order  to  relieve  his  own  land  of  the 
burthen,  and  cast  it  upon  his  neighbour. 

So  also,  if  a  person  having  common  in  a  large  field  owned  by  seve- 
ral persons,  purchase  an  acre(9)  firom  one  of  them,  his  right  of  common 
becomes  extinct,  and  no  apportionment  will  be  suffered ;  and  if  a  per- 
son take  a  lease  for  life,  or  for  years,  of  part  of  the  land  subject  to  his 


(n)  Hawke  o.  Bacon,  2  Tannt.  159; 
Creach  v.Wilmot,  2  Taunt  160;  Doe 
dm,  Biahop  of  London  o.  Wright,  1 
Stark.  349 ;  Tapley  o.  Wainwright,  5  B. 
k  AdoL  395;  2  Nev.  8l  M.  697.  S.  C; 
Edwards  9.  M'Leay,  Coop.  Eo.  Ca.  308. 

(»}  31  G«o.  IIL  c.  38,  Irish;  and  see 
the  Statate  of  Limitations,  3  &  4  Will. 
IV.  c  27. 

(o)  Doyle's  oaie»  Aloock's  Rag.  Cases, 


36 ;  5  Law  Rec.  66. 

(/))  Bradahaw  t;.  Eyre,  Cro.  Eliz.  570; 
Kimpton  v.  Bellamy,  1  Anders.  159 ;  1 
Leon.  43;  Gouldsb.  53,  S.  C. ;  Tyring- 
ham*s  case,  4  Rep.  38 ;  James  v.  Plant, 
6  Nev.  &  M.  282 ;  4  Ad.  &  £U.  749, 
S.  C. 

{q)  Rotheram  v.  Green,  Cro.  Elia. 
593 ;  Kimpton  o.  Bellamy,  Goulds.  53. 
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right  of  common ;  during  the  contmuance(r)  of  the  lease  his  right  of 
common  in  the  rest  of  the  land  shall  be  suspended. 

If  a  commoner  release  his  right  of  common  in  part  of  the  landsub- 
ject(«)  to  his  claim,  his  entire  right  of  commonage  will  be  extinguished, 
for  otherwise  the  tenant  of  the  residue  might  be  charged  with  the  bur- 
then of  the  whole  common ;  but  Lord  Kenyon  expressed  g^eat  doubt 
whether  a  release  of  common  (^)  in  part  of  the  waste  by  atf  the  com- 
moners, would  operate  as  an  extinguishment  of  their  right  of  common 
in  the  residue  of  the  land :  the  rule  is,  that  the  right  of  common  sball 
not  be  so  changed  or  modified  by  the  act  of  the  parties  as  to  increase, 
or  even  create  a  temptation  to  increase  the  charge  upon  the  land  oat 
of  which  the  common  is  to  be  taken ;  however,  if  a  commoner  purchase 
part  of  the  common  which  had  been  enclosed  and  approved(ti)  by  the 
lord,  the  right  of  commonage  will  not  be  extinguished  by  such  pur- 
chase, because  the  land  improved  was  utterly  discharged  of  common. 

14.  An  easement  is  a  hereditament(o)  real  and  incorporeal,  and 
being  merely  accessory  to  the  messuage  or  land  for  the  benefit  of  which 
it  was  established,  is  incapable  of  being  severed  from  the  property  to 
which  it  is  attached.  It  can  only  be  created(tf')  in  fieivour  of  a  mes- 
suage or  land,  and  must  be  charged  on  the  land  of  another  proprietor, 
because  the  unity  of  ownership  of  land  to  which  an  easement  is  an- 
nexed, and  of  the  estate  which  it  encumbers,  is,  in  effect,  an  extin- 
guishment of  the  privilege ;  and  although  a  way,  a  drain,  or  other 
easement  be  continued  in  the  same  manner  after  both  properties  have 
vested  in  the  same  individual  as  before  their  union,  yet  it  will  cease  to 
possess  the  character  of  a  servitude  or  easement,  and  thenceforward 
will  become  a  mode  of  enjoying  the  property  incidental  to  the  owner- 
ship. 

The  tenement  on  which  the  burthen  of  an  easement  is  imposed  is 
termed  **  servient,"  and  that  to  which  the  accommodation  is  annexed 
^*  dominant,"  but  the  right  to  an  easement  does  not  impose  any  per- 
sonal(a;)  obligation  on  the  owner  of  land  subject  to  the  charge,  as  he 


(r)  Wyat  Wild's  case,  8  Rep.  79,  A. ; 
Ascough'B  case,  9  Rep.  135,  A. 

(s)  Rotheram  v»  ureen,  Cro.  Eliz. 
593;  Miles  v.Etteridge,  1  Shower,  349; 
Benson  v.  Chester,  8  T.  R.  396-401. 

(0  Benson  v.  Chester,  8  T.  R.  401. 

(tt)  3  Dyer,  339,  A.  pi.  45;  Cro. 
Elis.  594. 

(o)  Consolt  Gale  and  Whatley  on  the 
L&w  of  Easements;  Traite  des  Senri- 
tades  par  Pardessus. 


(w)  Beneficium  qnod  qnis  habet  in 
alieno  fondo  ledibns  suis  ant  pnedio  so* 
commodatom,  uti  rifUn,  aemitam,  aqus- 
dactum,  et  hnjnsmodi  qpm  senritotoi 
dicuntur  prsBdiiales.  Spehn.  Gloss,  in 
Verbo. 

(x)  Nam  in  omnihiis  servitotflMiB,  re- 
fectio  ad  emn  pertinet  qui  sibi  serntuton 
adaerit,  non  aa  eom  emus  res  serrit  Ls- 
beo,  hanc  seryitatem,  non  hominem  <!•- 
here,  aed  rem;  deniqne  licere  doouoo 
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cannot  be  compelled  to  do  any  positive  act  in  maintenance  of  the  pri- 
vilege, being  only  required  not  to  interfere  with  the  enjoyment  of  the 
accommodation. 

Easements  may  also  be  created  by  mutual  contract  for  such  term, 
on  such  conditions,  and  subject  to  such  compensation  for  the  privilege 
conferred,  as  shall  be  stipulated,  and  when  so  constituted,  are  called 
"conventional  easements,"  or  servitudes,  and  are  subject  to  similar 
modifications  and  restraints  incidental  to  their  enjoyment  as  other  incor- 
poreal property. 

A  right  to  take  a  profit,  such  as  common  of  pasture,  in  another's 
land,  can  only  be  claimed  by  prescription  or  by  grant,  and  not{y)  by 
custom  ;  but  rights  of  way(2:),  or  of  exercise,  or  amusement,  over  or  on 
the  soil  of  another,  for  the  inhabitants  of  a  particular  district,  may  be 
founded  on  particular  customs,  and  are  governed  by  rules  materially 
differing  from  those  by  which  private  easements  are  regulated. 

15.  Private  easements  are  either  afiirmative  or  negative(a).  AfiSr- 
mative(6),  or  positive  easements,  are  those  by  which  one  person  is  au- 
thorized to  do  certain  acts,  for  the  benefit,  or  convenient  enjoyment  of 
his  own  property,  upon  the  land  of  his  neighbour ;  such  acts  being,  in 
some  degree,  prejudicial  to  the  lands  on  which  they  are  charged,  as  for 
instance,  a  right  of  way,  a  right  to  discharge  water  from  the  projecting 
eaves  of  a  house,  or  through  a  spout,  or  to  carry  a  drain  or  sewer  upon 
or  across  the  adjoining  lands,  or  a  right  to  discharge  a  stream  of  water 
by  artificial  means,  or  to  receive  it  by  such  means,  across  another*s  soil. 

Negative,  or  restrictive(c)  easements,  arise  where  the  owner  of  land 
is  obliged  to  abstain  from  doing  acts  on  his  own  property  which  would 
interfere  with,  or  prejudice  the  enjoyment  of  a  privilege  or  accommo- 
dation, to  which  a  neighbouring  proprietor  is  entitled,  such  as  a  right 
to  receive  light  and  air,  or  a  right  to  receive  a  stream  of  water  flowing 
in  its  natural  course. 

A  positive  or  affirmative  easement,  whether  chattel( J)  or  freehold, 
can  only  be  founded  upon  a  grant  by  deed,  or  must  be  derived  from  an 
uninterrupted  enjoyment  for  twenty  years,  which  presupposes  a  grant. 
Where  a  party  makes  a  drain  at  his  own  expense,  in  pursuance  of  a 

rem  derelinquere,  scribit :    Dig.  lib.  8,  (a)  Savigny,  Traits  de  la  Possession, 

tit.5,  c.  6,  8.2.     Taylor  v.  Whitehead,  par  Beving,  4-21;    Ayliffe*s  Pandect  of 

2  Doug.  745.  the  Civil  Law,  306. 

(y)  Grinistead  v.  Marlowe,  4  T.  R.  (6)  Servitutes  quae  in  patiendo  consis- 

717;   Blewett  o.  Tregonning,  3  Ad.  &  tunt. 

£11.  554 ;  5  Nev.  &  M.  234.  (jc)  Servitutes  qiue  in   non  faciendo 

(?)  Blewett  9.  Tregonning,  3  Ad.  &  consistunt. 

Ell.  568;  5  Nev.  &  M.  235;  7  Vin.  Abr.  id)  Hewlins  v.  Shippam,  5  B.  &  Cr. 

174-180,  tit.  Custom.  221 ;  7  D.  &  Ry.  783. 
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verbal  pennission  for  that  purpose(«),  through  the  land  of  another,  an 
action  will  not  lie  against  the  person  who  granted  the  license,  for 
obstructing  the  drain,  because  such  an  easement  can  only  be  created 
by  instrument  under  seal. 

A  restrictive  or  negative  easement,  which  does  not  require  any 
thing  to  be  done  or  maintained  on  the  land  of  another,  nor  confer  any 
interest  in  the  soil,  may  originate  in  a  parol  license(/)  without  deed ; 
and  notwithstanding  the  Statute  of  Frauds,  without  writing ;  and  when 
granted  for  valuable  consideration,  and  after  being  acted  on,  cannot  be 
revoked. 

If  a  party  has  opened  windows  in  the  flank-wall  of  his  house,  over- 
looking his  neighbour's  ground,  by  his  express  license(^),  the  neigh- 
bour cannot  afterwards  countermand  the  authority,  and  obstruct  the 
access  of  light  to  such  windows.  So  a  license  to  use  a  seat  at  the 
opera-house  for  twenty-one  years,  after  being  paid  for(A),  and  acted 
on  by  sitting  there,  cannot  be  withdrawn :  and  the  holder  of  a  silver 
ticket  for  that  purpose  cannot  be  lawfully  excluded  from  the  enjoyment 
of  the  beneficial  privilege. 

A  party  having  concurred  in  selling  a  rick  of  hay,  which  was 
stacked  on  his  own  farm,  gave  the  purchaser  permission  to  enter  on  the 
land  from  time  to  time  during  a  specified  period,  to  remove  it ;  and  the 
Court  held,  that  the  license(i),  having  been  acted  on,  could  not  be  re- 
tracted, and  that  the  purchaser  was  justified  in  entering  to  remove  the 
hay,  and  could  not  lawfully    e  prevented. 

A  verbal  license  may  also  work(j)  the  extinguishment  of  an  exis- 
ting easement,  as  the  law  is  solicitous  to  prevent  imposition  and  injury 
arising  from  confidence  reposed  in  others.  A  license  given  to  a  party 
to  use  his  own  land,  in  opposition  to  an  easement  which  the  grantor 
was  entitled  to,  cannot  be  revoked  after  expense  incurred  by  the 
licensee  in  carrying  such  permission  into  effect ;  for  instance,  a  parol 
license(A)  to  do  an  act  on  a  party's  own  land,  affecting  injuriously  the 
admission  of  light  or  air  into  a  neighbour's  house,  or  affecting  a  water- 


(e)  Hewlins  v.  Sbippam,  5  6.  &  Cr. 
221  :  7  D.  &  Ry.  783 ;  Fentiman  v. 
Smith,  4  East,  10? ;  Ck>cker  o.  Cooper, 
1  Cro.  M.  &  Rose.  418 ;  5  Tyrw.  103 ; 
Bryan  v.  Whistler,  8  B.  &  Cr.  288 ;  2 
M.  &  Ry.  318. 

(/)  Tayler  r.  Waters,  2  Marsh,  551; 
7  Taunt.  374,  S.  C. 

{g)  Bridges  v.  Blanchard,  1  Ad.  & 
Ell.  536;  3  Nev.  &  M.  691,  S.  C. 

(A)  Tajler  v.  Waters,  2  Marsh.  551; 


7  Taunt  374 ;  Wood  ».  Lake,  Sayer,  2; 
2  Marsh,  560. 

(t)  Wood  ».  Manley,  3  P.  &  Dar.  5; 
11  Ad.  &  EU.  34,  S.  C. :  and  see  Felt- 
ham  V,  Cartwright,  5  Bing.  N.  C  5d9 ; 
Mason  o.  Hill,  5  B.  &  Ad.  1-15. 

0)  Gale  &  Whatley  on  Easemeots, 
20. 

(A)  Winter  ».  Brockwell,  8  East.  302; 
Harvey  ©.  Reynolds,  7  Price,  724» 
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privilege(/)  to  which  a  neighbour  is  entitled,  is  not  revocable  after 
expense  incurred. 

The  decisions  in  Tayler  v.  Waters(fi»),  and  Wood  v.  Lake,  have 
been  often(M)  disputed,  but  being  sustained  by  several  later  authori- 
ties, it  is  desirable  that  some  general  principle  should  be  applied,  em- 
bracing the  whole  class  of  such  cases,  which  appears  to  be  fully 
answered  by  excluding  negative  easements,  as  well  from  the  operation 
of  the  Statute  of  Frauds,  as  from  the  necessity  of  being  created  by  in- 
strument under  seal. 

16*  A  parol  executory  license  is  countermandable  at  any  time,  and 
continues  executory  as  long  as  no  expense  is  necessarily  incurred  in 
consequence  of  such  authority.  If  a  land-owner  licenses  another(o)  to 
go  over,  or  do  any  other  act  upon  his  ground,  and  then  conveys  away 
the  property,  there  is  an  end  of  the  license,  because  it  is  only  a  license 
with  respect  to  the  soil  of  the  grantor,  and  if  it  ceases  to  be  his  pro- 
perty the  authority  is  instantly  gone :  a  license  executory  is  a  simple 
authority  excusing  trespasses  on  the  grantor's  land,  as  long  as  it  re- 
mains the  property  of  the  licensor,  and  that  the  license  is  not 
countermanded. 

So  a  parol  license  to  do  acts,  which  from  their  nature  consist  in  re- 
petition, and  do  not  cause  expense,  such  as  to  walk  in  a  pa7k(/7),  to 
use  a  carriage-way,  or  to  fish  in  a  pond,  may  at  any  time  be  counter- 
manded, as  the  licensee  is  in  the  same  situation  after  the  license  is 
withdrawn,  as  he  was  before  it  was  granted  :  and  if  a  person,  out  of 
kindness(9)  allow  his  neighbour  to  pass  over  his  land,  the  transferree 
of  the  land  is  not  bound  to  continue  the  permission. 

17.  The  right  to  the  use  of  flowing  water(r)  rests  on  clear  and  set- 
tled principles.  Primd  facie^  the  proprietor  of  each  bank  of  a  stream 
is  the  proprietor  of  half  the  land  covered  by  the  stream  (usque  ad  me- 
diumfilum  aqucB)^  but  there  is  no  property  in  the  water :  every  pro- 
prietor has  an  equal  right  to  use  the  water  which  flows  in  the  stream  ; 
and  consequently,  no  proprietor  can  have  the  right  to  use  the  water  to 


(0  Li«^  ns  V.  Inge,  7  Bing.  682 ;  5 
Moo.  &  P.  712,  S.  C. 

(m)  Tayler  v.  Waters,  2  Marsh,  551 ; 
7  Taant  374;  Wood  v.  Lake,  2  Sayer, 
2 :  2  Marsh,  560. 

(a)  Wood  V.  Manley,  3  P.  &  Dav.  5; 
U  Ad.  &  Ell.  .34;  Harvey  0.  Reynolds, 
7  Price,  724 ;  Feltham  ».  Cartwright,  5 
BiDg.  N.  C.569;  Bridges  e.  Blanchard* 
1  Ad.  k  Ell.  536 ;  3  Nev.  &  M.  691. 

(o)  WaUia  ».  Harrison,  4  Mee.  &  W. 
538. 


{p)  Liggins  &.  Inge,  7  Bing.  682 ;  5 
Moo.  &  P.  712,  S.  C. 

(jq)  Wallis  o.  Harrison,  4  Mee.  &  W. 
543,  by  Ld.  Abinger. 

(r)  See  *'  Romagnosi  sulla  condotta 
delle  acque,"  4  vol.  12mo.  Milano,  1835, 
being  the  most  accurate  and  scientific 
treatise  on»  this  subject ;  and  see  Gale 
and  Whatlev  on  Easements. 

(s)  Wright  V.  Howard,  1  Sim.  &  St. 
190-203,  by  Sir  John  Leach,  M.  R. : 
Mason  v.  Hill,  3  B.  &  Ad.  304,  and  on 
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the  prejudice(«)  of  any  other  proprietor:  without  the  consent  of  the 
other  proprietors,  who  may  be  affected  by  his  operations,  no  proprietor 
can  either  diminish  the  quantity  of  water,  which  would  otherwise  de- 
scend to  the  proprietors  below,  nor  throw  the  water  back  on  the  pro- 
prietors above.  Every  proprietor  who  claims  a  right  either  to  throw 
the  water  back  above,  or  to  diminish  the  quantity  of  water  which  is  to 
descend  below,  must,  in  order  to  maintain  his  claim,  either  prove  ao 
actual  grant  or  license  from  the  proprietors  affected  by  his  operatioDs, 
or  must  prove  an  uninterrupted  enjoyment  for  twenty  years :  which 
term  of  twenty  years  is  now  adopted  upon  a  principle  of  general  con- 
venience, as  affording  conclusive(/)  presumption  of  a  grant.  No  action 
will  lie  for  diverting  or  throwing  back  water,  except  by  a  person  who 
sustains  an  actual  injury  (u) ;  but  the  action  must  lie  at  any  time  within 
twenty  years,  when  the  injury  happens  to  arise,  in  consequence  of  a 
new  purpose  of  the  party  to  avail  himself  of  his  common  right. 

The  mere  priority  of  occupation  of  running  water,  unless  by  grant, 
or  by  general  consent,  confers  no  exclusive  right :  however,  it  is  not 
to  be  understood  that  there  can  be  no  diminution(v),  nor  any  obstruc- 
tion by  a  riparian  proprietor  in  the  use  of  the  water  as  it  flows,  for  that 
would  be  to  deny  any  valuable  use  of  it:  a  reasonable  use  of  that 
which  is  common  must  be  allowed  to  all.  There  may  be  a  diminution 
in  quantity,  or  a  retardation  or  acceleration  of  the  natural  current,  in- 
dispensable for  the  valuable  use  of  the  stream,  perfectly  consistent  with 
the  common  right,  and  there  must  be  inevitably,  in  the  exercise  of  soch 
a  right,  some  evaporation  and  decrease  of  the  water,  and  some  varia- 
tions in  the  weight  and  velocity  of  the  current,  but  no  right  of  action 
accrues  to  the  proprietor  below  from  such  consequences. 

The  position,  that  the  first  occupant  of  running  water  for  a  bene- 
ficnl  purpose,  has  a  good  title  to  it,  is  true  in  this  sense,  that  neither 
the  owner  of  the  land  below  can  pen  back  the  water(u;),  nor  the  owner 
of  the  land  above  divert  it,  to  his  prejudice :  in  this  instance,  as  in 
other  cases  of  injuries  to  real  property,  possession  is  a  good  title(a;) 
against  a  wrong-doer;  and  the  owner  of  land,  who  applies  a  stream 
running  through  it  to  the  use  of  a  mill  newly  erected,  or  to  other  pur- 

a  new  trial,  5  B.  &  Ad.  1 ;  2  Nev.  &  M.  (v)  Tyler  v.  Wilkinson,  4  Mason  Uni- 

747,  S.  C. ;   Cocker  v.  Cowper,  1  Cro.  ted  States  Rep.  397,  by  Story,  J. 

M.  &  Rose.  418;  5  Tyrw.  103,  S.  C.  (to)  Mason  v.  Hill,  5  B.  ^  Add.  18; 

(0  Pr^umptio  Juris  et  de  Jure,  of  2  Nev.  &  M.  759,  S.  C. ;  Smyth  p.  Wil* 

the  civil  law.  son,  2  Jebb  &  S.  660. 

(tt)  Williams  v.  Morland,  2  B.  &  Cr.  (x)  Frankum    r.  Lord  Falmouth,  6 

910 :  4  D.  &  Ry.  583  ;  but  see  Mason  Carr.  &  P.  529 ;  2  Ad.  £11.  452 ;  4  Nev. 

V.  Hill,  5  B.  &  Ad.  27 ;  2  Nev.  &  M.  &  Aa.  330,  S.  C. ;   Palmer  o.  Keble- 

766.  thwaite,  1  Show.  64. 
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po«es,  if  the  stream  is  obstructed  or  diverted,  may  recover  damages(^) 
for  the  consequential  injuries  to  the  mill :  but  it  does  not  follow  that 
the  proprietor  of  land  higher  up  a  stream  can  take  away  from  the 
owner  of  land  below,  one  of  its  natural  advantages,  which  is  capable  of 
being  applied  to  profitable  purposes,  and  which  generally  increases  the 
fertility  of  the  8oil(2r),  when  unapplied,  and  deprive  him  of  it  altoge- 
ther, by  anticipating  him  in  its  application  to  a  useful  purpose.  If 
this  be  so,  a  considerable  part  of  the  value  of  an  estate  which,  in  ma- 
nu&cturing  districts  particularly,  is  much  increased  by  the  e:Kistence 
of  an  unappropriated  stream  of  water,  with  a  fall  within  its  limits, 
might  at  any  time  be  taken  away ;  and  by  a  parity  of  reasoning,  a  va- 
luable mineral  or  brine-spring  might  be  abstracted  from  the  proprietor 
in  whose  land  it  arises,  and  be  converted  to  the  profit  of  another. 

Every  proprietor  of  lands  on  the  banks  of  a  stream  has  an  equal 
right  to  the  use  of  the  water(a)  flowing  adjacent  to  his  property,  as  it 
was  accustomed  to  run  in  its  natural  channel,  without  diminution  or 
alteration  :  no  proprietor  has  a  right  to  use  the  water  to  the  prejudice 
of  other  proprietors  above  or  below  him,  unless  he  has  a  prior  right  to 
divert  it,  or  a  title  to  some  exclusive  enjoyment :  he  has  no  property 
in  the  water  itself,  but  a  simple  uaufrtict  while  it  passes  along,  and 
though  he  may  use  the  water  while  it  runs  over  his  land,  he  cannot 
detain  it  for  an  unreasonable  time,  or  change  its  direction,  but  must  re* 
turn  it  to  its  ordinary  channel,  on  leaving  his  property.  All  that  the 
law  requires  of  the  party  by,  or  over  whose  land  a  stream  passes,  is, 
that  he  should  use  the  water  in  a  reasonable  manner,  and  so  as  not  to 
destroy,  or  render  useless,  or  materially  diminish,  or  affect  the  applica- 
tion of  the  water  by  the  proprietor  lower  down  on  the  stream :  he 
must  neither  close  his  sluices(&),  so  as  to  detain  the  water  unreasonably, 
nor  open  them,  so  as  to  discharge(c)  the  water  in  unusual  quantities, 
to  the  annoyance  of  his  neighbour. 

The  natural  right  to  the  use  of  running  water,  as  an  incident,  or 
easement  appurtenant  to  land,  may  be  abridged,  or  enlarged,  or  modi- 
fied, by  grant  or  prescription :  though  a  stream  be  diminished  in 
quantity,  or  corrupted  in  quality  (c^),  by  means  of  certain  manufactories, 
yet  if  the  water  has  been  used,  or  appropriated  in  such  manner  for  a 

(y)  Earl  of  Rutland  v.  Bowler,  Palm.  (a)  Traite  des  Servitudes  par  Pardes- 

29a  sua,  134. 

{z)  Mason  v.  Hill,  5  B.  &  Adol.  18 ;  (6)  See  Robinson  o.  Lord  Byron,  1 

2  Nev.   &   M.  759,   S.  C. ;  Bealey  v.  Bro.  Cha.  Ca.  588 ;  2  Cox,  4,  S.  C. 

Shaw,  6  East,  208;  Balaton  v,  Ben«ted,  (e)  See  Williams  v.  Morland,  2  B.  & 

I  Campb.  N.  P.  C.  463;  Brown  v.  Best,  Cress.  910. 

1  Wils.  174.  {d)  Bealey  v.  Shaw,  6  £ast,  215. 
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period  of  twenty  years,  without  interniptiony  the  owner  of  land  lower 
down  the  stream  must  receive  the  water  subject  to  such  adverse  right. 
The  established  doctrine  is,  that  an  exclusive  enjoyment  of  water,  or 
of  light,  or  of  any  other  easement  in  any  particular  way,  for  twenty 
years,  without  disturbance  or  interruption,  becomes  an  adverse  enjoy- 
ment sufficient  to  raise  a  presumption  of  title,  as  against  a  right  in  any 
other  person,  which  might  have  been^  but  was  not  asserted,  provided 
such  person,  at  the  commencement  of  the  period,  was  in  pos8e8sioD(e) 
of  a  competent  estate  to  bind  the  property  by  his  acquiescence.  For 
the  purpose  of  acquiring  a  title  to  running  water(/^,  the  claimant  must 
have  enjoyed  it  for  the  full  period  of  twenty  years  as  ofrigkty  neither 
secretly,  nor  by  stealth,  nor  by  tacit  sufferance,  nor  by  permission 
asked  from  time  to  time :  and  the  reversioner  will  not  be  bound  either 
by  the  acquiescence,  or  laches  of  the  tenant  for  life,  or  other  temporary 
occupant. 

A  person  who  has  acquired  a  right  to  use  a  certain  quantity  of  run- 
ning water,  by  means  of  an  enjoyment  for  twenty  years,  cannot  make 
any  material  alteration  in  the  mode  of  applying  such  privil^e,  to  the 
prejudice  of  other  owners ;  but  the  proprietor  who  has  g^ned  the  right 
is  not  bound  to  use  the  water  precisely  in  the  same  manner,  or  to  apply 
it  to  the  same  mill(^),  because  such  a  construction  would  destroy  all 
improvements  in  machinery :  he  may  by  the  erection  of  weirs,  or  by 
other  means,  increase  the  quantity  of  water  appropriated,  or  he  may  in- 
crease the  velocity  of  the  current  below,  provided  no  material  injury  be 
caused  to  the  land,  or  to  the  works  of  the  ocupants  of  a  lower  part  of 
the  stream  :  he  is  only  required  not  to  vary  bis  own  enjoyment  of  the 
passing  current,  to  the  prejudice  of  his  neighbour. 

It  was  formerly  considered  that  running  water  was  ^'puMfet^ 
ris^'*  and  that  it  might  be  appropriated  by  the  first  occupant  for  a  be- 
neficial(A)  purpose;  however  it  is  now  8ettled(t),  that  the  flow  of  a 
natural  stream  belongs  to  the  person  through  whose  land  its  natural 
channel  proceeds.  The  title  to  water  is  therefore  to  be  tried  by  ascer- 
taining, in  the  first  place,  where  it  would  flow  by  the  laws  of  nature; 

(e)  Daniel  v.  North,  1 1  East,  372 ;  Scott,  3  Meee.  k  W.  220. 

Yard  v.  Ford,  2  Saand.  175,  D. ;  Bright  0^)  Palmis  v.  Heblethwute,  2  Shov. 

V.Walker,  I  Cro.  M.  &  Rose.  211;  4  250;  Saunders  v.  Newman,  1  B.  &  Aid. 

Tyrw.  502,  S.  C.  258-261,  by  Abbott,  J. ;  Luttrell's  ci». 

(/)  Bright  V.  Walker,  1  Cro.  M.  &  4  Rep.  86,  A. 

Rose.  211 ;  4  Tyrw.  502,  S.  C. ;  Tickle  (A)  Williams   v,  Morland,   2  B.  & 

V,  Brown,  4  Ad.  &  Ell.  369 ;  6  Nev.  &  Cress.  910. 

Maon.  230 ;  Beasley  v.  Clarke,  2  Bing.  (t)  Arkwright  9.  Gell,  5  Mees.  &  >V. 

N.  C.   705;    Bradbury   v.  Grinsell,   2  203. 
Saund.  175,  D.,  note,  2;   Partridge  r. 
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and  if  a  secondary  title  be  claimed,  whether  there  has  been  such  a  user 
of  it,  from  which  a  grant  would  be  presumed :  it  is  not  sufficient  that 
there  has  been  a  mere  user  for  twenty  or  for  forty  years,  unless  by  a 
party  claiming  right^^,  and  not  by  license,  or  in  any  other  manner, 
which  would  negative  a  grant. 

Length  of  time  confers  no  right  against  the  owner  of  property  from 
which  an  artificicU(k)  water-course  takes  its  origin ;  though  as  between 
the  first  and  any  subsequent  appropriation  of  the  watercourse  itself, 
such  a  right  may  be  acquired.  If  a  steam-engine  is  used  by  the  owners 
of  a  mine,  to  keep  it  drained,  and  the  water  which  is  pumped  up  flows 
io  a  channel  to  the  estate  of  the  adjoining  land-owner,  and  is  there 
used  for  agricultural  purposes  for  twenty  years,  a  grant  of  the  right  of 
the  water  in  perpetuity  cannot  be  presumed,  so  as  to  burthen  the  owners 
of  the  mine,  or  their  assigns,  with  an  obligation  to  keep  up  a  steam- 
engine  for  the  benefit  of  the  land-owner. 

18.  A  private  way  is  a  right  of  passage  enjoyed  by  an  individual, 
or  by  the  occupier  of  a  particular  farm,  or  by  the  inhabitants  of  a 
particular  village,  over  the  ground  of  another,  and  may  confer  a  privi- 
lege to  be  used  alone,  or  in  company,  on  foot(/),  or  on  horseback,  with 
cattle(m),  or  with  carriages;  and  may  be  restricted  as  a  way(it)  to 
church,  or  to  market,  or  solely  for  agTicultural(o)  purposes,  or  for  the 
carriage  of  coals(/>)  exclusively,  or  for  the  carriage  of  all  other((^)  ar- 
ticles, excepting  coals.  However,  a  reservation  by  lease  of  a  right 
of  way,  on  foot,  and  for  horses,  oxen,  cattle,  and  sheep,  does  not 
eDtitle(r)  the  party  to  lead  or  carry  away  manure,  in  any  species  of 
vehicle. 

A  right  of  way  necessarily  imports  a  right  of  passing  in  a  particular 
line,  and  does  not  confer  any  authority  to  vary  the  course,  and  go  in 
different  directions,  which  would  be  an  abuse  of  the  right,  and  an  in- 
convenience to  the  owner  of  the  land  charged  with  the  easement.  It 
is  likewise  a  principle  of  law,  that  nothing  passes  as  incident  to  the 
grant  of  an  easement,  but  what  is  requisite  for  the  fair  enjoyment  of  the 


(J)  Partridge  v.  Scott,  3  Mees.  &  W. 
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203-233 ;  but  aee  Magor  v,  Chadwick, 
H  AdoL  &  Ell.  571,  3  P.  &  Dav.  367. 

CO  The  King  p.  Burgess,  2  Burr. 
^;  Oakley  v.  Adamaon,  8  Bingh.  356; 
1  Moo.  &  Se.  510. 

Cm)  Ballard  v.  Dyson,  1  Taunt.  279. 
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282 ;  Jackson  v.  Staoey,  Holt's  N.  P. 
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(»)  Iveson  t;.  Moore,  1  Salk.  15;  2 
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B.  &  Cress.  257. 

(r)  Brunton  v.  Hall,  1  Gale  &  Day. 
207 ;  1  Q.  B.  Rep.  792,  S.  C. 
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privilege.  Under  a  grant  of  a  free  and  convenient  way  for  carrying 
coals,  amongst  other  articles,  the  grantee  has  a  right  to  lay  a  framed 
waggon-way  for  that  purpose,  being  at  liberty  to  use  the  priTilege(«) 
in  the  manner  most  convenient  to  himself,  if  inconvenience  shall  not, 
by  such  means,  be  produced  to  the  grantor. 

Rights  of  way  must  either  be  created  by  grant,  or  must  be  derived 
from  uninterrupted  user(^),  or  enjoyment  for  twenty  years,  or  from  ne- 
cessity. A  right  of  way  from  necessity,  arises  where  a  purchaser  of 
land  has  no  lawful  access  to  it,  except  through  other  land  belonging 
to  the  vendor,  because  the  way  is  a  necessary(tt)  incident,  without 
which  the  grant  would  be  useless.  This  principle  has  been  applied  to 
a  trustee(v)  who  sold  land  held  by  him  in  trust,  and  to  which  the  only 
lawful  means  of  access  was  over  the  trustee's  own  land,  as  it  could  not 
be  intended  that  the  trustee  meant  to  make  a  void  grant.  Every  way 
of  necessity  must  originate(t£;)  in  a  grant,  as  there  is  no  difference  whe^ 
ther  a  way  is  granted  by  express  words,  or  whether  it  arises  by  ope- 
ration of  law,  as  incident  to  a  grant  of  land.  It  is  not  necessarily  to 
be  inferred,  because  a  person  has  no  other(:r)  way,  he  has  a  right  to 
pass  over  his  neighbour's  close ;  for  it  must  be  shewn,  that  the  claimant 
of  a  way  of  necessity  either  has  an  implied  grant,  or  an  implied  reser- 
vation(^)  of  a  right  of  way  over  his  neighbour's  soil,  as  the  foundation 
of  his  title. 

A  presumed  grant  arising  from  necessity,  cannot  be  carried  further 
than  the  actual  necessity  of  the  case  requires,  and  therefore,  when  a 
way  is  claimed  of  necessity,  it  is  a  good  answer  to  shew  there  is  another 
way  which  the  claimant  might  use  ;  and  if  at  any  subsequent  period, 
by  purchase  or  otherwise,  a  party  can  arrive(2r)  at  the  place  to  which 
such  way  led,  by  passing  over  his  own  land,  the  way  which  was  derived 
from  necessity  shall  be  extinguished.  A  person  entitled  to  a  private 
way  over  another's  land,  has  no  right  to  break  out  of  the  private  way, 
and  go  upon  the  adjoining  land,  though  such  private  way  be  impassa- 
ble(a)  in  consequence  of  flood,  or  from  other  causes,  because  the  owner 
of  the  way  may  be  liable  to  repair,  and  its  impassable  state  may  be 
owing  to  his  own  neglect :  there  is,  however,  a  temporary  right  of 

(t)  Gerrard  v.  Cooke,  2  New  Rep.  (w)  Pomfret  v.  Rycroft,  1  Saand.  32$i 

109;    Senhouse  v.  Christian,  1  T.  K.  note. 
560.  (x)  Bollard  r.  Harrison,  4  M.&Selw. 
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Iv)  Howton  V,  Frearson,  8  T.  R.  50 ;  (a)  Bullard  v.  Harrison,  4  M.  &  Selv. 

Duttou  V.  Tayler,  2  Lutw.  1487.  392;  Taylor  v.  Whitehead,  2  Doug.  745. 
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way  over  adjoining  land,  if  the  bigbway  be  out  of  repair(6),  or  be 
otherwise  impassable. 

The  extent  of  the  user  of  a  right  of  way,  is  evidence  only  of  a  right 
commensurate(c)  with  such  enjoyment ;  and  if  the  way  has  been  used 
for  a  variety  of  purposes,  a  jury  will  be  warranted  in  finding  it  to  be  a 
way  for  all  purposes ;  but  if  the  way  has  only  been  used(d)  for  a  par- 
ticular object,  as  for  agricultural  purposes,  there  is  no  ground  for  infer- 
ring a  general,  or  more  extensive  right.  It  has  been  decided,  that  if 
a  person  has  a  right  of  way  to  a  close  called  Blackacre,  he  cannot  jus- 
tify using  the  way  to  go  to  Blackacre(6),  and  from  thence  to  another 
close  of  his  own  ;  for  by  such  means,  if  the  owner  of  Blackacre  pur- 
chased a  large  estate  adjoining,  the  burthen  on  the  land  charged  with 
the  easement  might  be  greatly  increased. 

If  the  use  of  a  place,  to  and  from  which  a  way  is  reserved  or  granted 
by  express  words,  be  completely  changed,  it  becomes  an  important 
question  to  determine,  whether  the  way,  after  such  alteration,  shall 
continue  to  be  used.  It  is  clear,  that  if  the  substance(/)  of  the  thing 
in  respect  of  which  the  right  is  claimed,  shall  be  altered  so  as  to  occa- 
sion any  injury,  or  prejudice  to  the  person  who  supplied  the  easement, 
DO  additional  right  of  easement  can  be  acquired.  Where  a  right  of 
way  was  reserved  by  deed  over  a  yard,  to  an  opening  then  used  as  a 
wood-house,  it  was  ruled(^),  that  the  party  was  to  be  restricted  in  the 
use  of  the  way  to  a  place  in  the  same  predicament  as  it  was  at  the  time 
of  making  the  deed,  and  that  the  erectionof  a  dwelling-house,  in  place 
of  the  wood-house,  was  such  a  material  alteration,  not  merely  of  the 
quality,  but  of  the  substance  of  the  thing,  as  to  deprive  the  party  of  the 
way  to  the  newly-erected  house. 

If  instead  of  the  direct  path  from  one  place  to  another,  which  was 
originally  used,  another  track  over  the  land  of  the  same(h)  individual 
be  substituted,  by  parol  agpreementof  the  parties,  for  an  indefinite  time, 
the  user  of  the  substituted  line  may  be  considered  as  substantially  an 
exercise  of  the  old  right,  and  as  affording  evidence  of  a  continued 
enjoyment. 

19.  The  right  of  a  person  to  receive  light  and  air  into  a  dwelling- 
house,  in  a  lateral  direction,  without  obstruction  from  his  neighbour, 

(b)  Highways,  3  Salk.  182.  190;  1  Ro.  Abr.  391,  pi.  3;  Bull  N.  P. 

(c)  Ballard  v.  Dyson,  1  Taunt.  279.  74. 
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constitutes  an  easement,  and  the  claimant  of  such  right  must  found  his 
title  either  on  express  grant,  or  on  an  enjoyment  cur  q/'r^A^,  for  twenty 
years,  or  on  an  implied  grant  or  reservation  deiiyed  from  the  severance 
of  a  single  holding  by  the  owner  into  two  or  more  tenements.  A  pre- 
scriptive title  arising  from  an  enjoyment  for  twenty  years,  must  not  de^ 
pend(t)  on  a  user  by  leave  or  license,  either  written  or  parol,  for  a  limited 
period,  comprising  the  whole  or  any  portion  of  the  twenty  years ;  or  on 
the  acquiescence  or  laches  of  a  tenant  for  life,  or  for  years  only;  but  in 
order  to  bind  the  inheritance,  such  title  must  have  been  enjoyed  as  of 
rights  during  the  prescribed  time,  with  the  knowledge  of,  and  without 
interruption(y)  from  the  persons,  who,  at  the  commenconent  ofsuch 
period,  were  in  possession  of  the  adjoining  land,  and  had  an  estate  suf- 
ficient to  bind  the  property* 

The  proprietor  of  a  house  will  be  answerable  in  damages  for  raising 
buildings,  or  making  improvements  on  his  own  ground,  so  as  to  obstruct 
or  darken  the  ancient  windows  of  an  adjoining  house,  but  no  action 
lies  against  a  person  for  opening  a  window  in  his  own  hou8e(A),  and 
thereby  disturbing  the  privacy  of  an  adjoining  neighbour ;  the  only  re- 
medy being  to  erect  a  wall,  or  other  obstruction,  on  the  adjacent 
ground,  opposite  the  offensive  window,  and  by  that  means  prevent  the 
access  of  light.  If  a  dwelling-house  be  erected  by  a  party,  at  the  ez« 
tremity  of  his  own  land,  and  windows  be  opened  in  the  flank-wall  over- 
looking the  adjoining  ground,  the  only  mode  of  preventing  such 
windows  from  acquiring  the  privilege  of  ancient  lights  by  length  of 
time,  is  to  intercept  the  introduction  of  light,  by  erecting  a  wall,  or 
other  impediment,  on  the  adjoining  land. 

The  extent  of  the  right  to  receive  light  and  air  acquired  by  user,  is 
measured(/)  by  the  actual  quantity  enjoyed  during  the  prescribed  period 
of  twenty  years.  Where  a  building  had  been  used  as  a  malt-house  fior 
upwards  of  thirty  years,  and  about  seven  years  before  the  commence- 
ment of  the  suit  was  converted  into  a  parish  work-house :  in  an  action 
for  obstructing  the  light,  by  the  erection  of  a  wall,  it  was  ruled(m),  that 
the  question  to  be  submitted  to  the  jury  was,  whether,  if  the  building 
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iiad  coDtinaed  amalt-house,  a  proper  degree  of  light  for  the  purpose'of 
making  malt,  was  prevented  from  entering  the  house  by  means  of  the 
wall  which  had  been  erected. 

If  an  ancient  window  be  enlarged,  the  adjoining  proprietor  can  only 
lawfully  obstnict(n)  the  passage  of  light  to  so  much  and  such  part  of 
the  window  as  has  been  increased  in  size ;  and  in  order  to  constitute  an 
illegal  obstruction  to  ancient  lights,  it  is  not  sufficient  that  a  few  rays 
of  light  should  be  excluded,  but  a  diminution  of  light  must  be  occa- 
sioDed(o)  to  such  a  degree,  as  shall  injure  the  property  of  the  party  in 
point  of  value  or  occupation*  If  a  right  be  gained  by  consent  or  pre* 
scription,  to  the  access  of  light  and  air  through  certain  windows(j9), 
such  right  cannot  be  enlarged,  or  substantially  altered  by  opening  new 
windows,  varying  in  size,  elevation,  or  position,  without  the  consent  of 
the  adjoining  proprietor,  or  unless  sufficient  time  be  suffered  to  elapse, 
without  interruption,  to  confer  a  title  to  the  additional  accommodation* 
A  party  may  even  alter  the  mode  in  which  he  has  been  permitted  to 
enjoy  ancient  lights,  in  such  a  manner  as  to  produce(9)  a  total  extin- 
guishment of  the  right ;  and  where  the  nature  of  such  an  easement  has 
been  wholly  changed,  to  the  prejudice  of  the  servient  tenement,  it  has 
been  doubted,  whether  the  original(r)  privilege  can  be  regained  by 
restoring  the  dominant  tenement  to  its  former  condition. 

An  easement  acquired  by  length  of  time,  may  be  lost  by  non-user 
or  dereliction ;  and  an  absolute  discontinuance  of  the  privilege  for 
twenty  years  affords  evidence  of  an  exringuishment  of  the  right.  There 
mnst,  however,  be  a  total  cessation  of  enjoyment  of  the  easement, 
during  the  entire  period  necessary  to  raise  the  presumption  of  extin- 
guishmait,  or  some  permanent  obstacle  must  have  been  raised,  which 
destroyed  its  exercise.  If  a  person  entitled  to  ancient  windows  pull 
down  his  hoQse(^),  and  erect  a  blank  wall  in  place  of  the  wall  which 
contained  the  old  windows,  and  suffers  the  blank  wall  to  continue  for  a 
considerable  time,  he  must  shew,  that  when  he  erected  the  blank  wall. 


W  Cotterell  v,  Griffiths,  4  Espin.  N. 
P-  C.  60;  Chandler  v.  Thompson,  8 
Campb.  N.  P.  C.  80 ;  Thomas  i;.  Tho- 
maa,  5  Trrw.  810,  by  Alderson,  B.;  2 
Cro.  M.  &  Rose.  40. 

(o)  Priogle  r.  Wernham,  7  Carr.  &  P. 
377 ;  Wells  V.  Ody,  7  Carr.  &  P.  410 ; 
Parker  v.  Smith,  5  Carr.  &  P.  438; 
Back  «.  Stacey,  2  Carr.  &  P.  405. 

(p)  BUmchard  v.  Bridges,  4  Ad.  & 
Ell.  191 ;  5  Nev.  &  M.  575,  S.  C. 

iq)  Garritt  v.  Sharp,  3  Ad.  &  £11. 


325 ;  4  Nev.  &  M.  834,  S.  C. ;  Allan  v. 
Gomme,  3  P.  &  Day.  581-592, 11  Ad.  & 
£11.  759. 

(r)  Gale  and  Whatley  on  Easements, 
376. 

(«)  Moore  v.  Rawson,  3  B.  &  Cr. 
332;  5  D.  &  Ry.  234;  Lawrence  v. 
Obee,  3  Campb.  N.  P.  C.  514 ;  Doe 
dem.  Putland  v.  Hilder,  2  B.  &  Aid. 
791 ;  Pearse  v.Wotton,  in  the  note  to 
Aldred's  case,  9  Rep.  58,  B. 


332  NATURE  OF  LEASEHOLD  INTERESTS. 

and  apparently  abandoned  the  windows  which  gare  light  and  air  to  the 
house,  a  temporary  dereliction  of  his  privilege  was  only  intended. 

20.  An  easement  may  also  be  acquired  for  the  support  of  a  house, 
or  other  building,  belonging  to  one  person,  from  the  adjacent  land,  or 
buildings  of  a  different  proprietor,  either  by  express  grant  or  by  enjoy- 
ment for  twenty  years,  or  by  implication,  where  both  buildings  were 
the  property  of  the  same  individual,  and  were  severed  by  him.  If  my 
land(0  adjoins  that  of  another,  and  I  have  not  by  building  increased 
the  weight  upon  my  soil,  and  my  neighbour  excavates  his  land,  so  as  to 
occasion  mine  to  feM  in,  he  may  be  liable  to  an  action ;  but  if  I  hare 
laid  an  additional  weight  on  my  land  by  building,  it  does  not  follow 
that  he  is  to  be  deprived  of  the  right  of  excavating  his  own  ground, 
because  mine  will  then  become  incapable  of  supporting  the  artificial 
weight  which  I  have  placed  on  it*  However,  if  a  person  builds  a 
house  at  the  extremity(tt)  of  his  own  land,  and  enjoys  his  building  for 
twenty  years,  a  right  to  derive  support  from,  or,  as  it  were,  of  leaning 
to  his  neighbour's  soil,  is  acquired ;  and  after  such  lapse  of  time  the 
neighbour  cannot  lawfully  excavate  so  near  as  to  remove  the  necessary 
support ;  but  if  a  house  be  recently  erected  by  a  party  on  his  boundary 
line,  he  does  not  by  such  act  acquire(v)  any  easement,  for  support  or 
otherwise,  over  the  land  of  his  neighbour ;  he  has  no  right  to  load  bit 
own  soil,  so  as  to  make  it  require  the  support  of  his  neighbour's  land, 
unless  there  is  some  grant  for  that  purpose. 

So  a  person  erecting  a  new  house  on  his  own  soil,  which  had  been 
previously  excavated  for  mining  purposes,  does  not  acquire  any  right 
of  support  from  the  land  of  his  neighbour ;  and  even  where  a  house 
existed  for  more  than  twenty  years,  on  land  which  was  not  excavated, 
it  was  ruled(u7)  that  a  grant  of  an  easement  of  support  could  not  be  in- 
ferred until  after  the  lapse  of  twenty  years,  from  the  time  when  sock 
house  first  stood  on  excavated  ground  and  was  in  part  supported  by 
the  land  of  the  adjoining  proprietor. 

21.  A  person  building  a  house  on  his  own  boundary,  has  no  right 
to  construct  his  roof  in  such  a  manner  as  to  make  it  project  o?er  bis 
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871-876;    Wilde  v.  Minsterley,  2  Ro.  ton  v.  Mayor  of  London,  9  B.  &  Cr. 

Abr.  564,  Trespass,  I.  pi.  1 ;   20  Yin.  725 ;  4  Mann.  &  Ry.  625,  S.  a ;  Hsoly 

Abr.  514,  I.  A.  pi.  I.  o.  Shannon^  1  Hayes  &  Jones,  645. 

(tt)  Stansell  v.  JoUard,  1  Selw.  N.  P.  (lo)  Partridge   o.  Scott,  3  Mees.  k 

441  s  Dodd  V.  Holme,  1  Ad.  &  £11. 493 ;  W.  220 ;  and  see  Flight  o.  Thomss,  10 

3  Nev.  &  M.  739,  S.  C.  Ad.  &  EU.  590 ;  2  P.  &  DaT.  531,  S.  C. 

(v)  Partridge  v.  Scott,  3  Mees.  &  W. 
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neigbboar*8  soil,  or  to  discharge  the  rain-water  either  from  the  project- 
ion eaves(a;)  of  hb  house,  or,  when  collected  into  a  spout,  or  gutter, 
upon,  or  through  the  adjoining  tenement.  An  easement  of  drip  is 
constituted  where  a  person  engages  to  suffer  the  rain-water  falling  from 
his  neighbour's  roof  to  pass  away  through  his  land,  or  permits  such 
accommodation  to  be  enjoyed  for  twenty  years :  a  privilege  of  this 
nature  is  not  lost  or  extinguished  by  raising  the  walls  of  the  dominant 
boose,  as  it  cannot  be  considered(^)  prejudicial  to  the  servient  tene- 
ment, that  the  drip  should  fall  from  a  greater  elevation.  The  discharge 
of  rain-water  from  the  roof  of  a  house  recently  erected,  upon  the 
adjoining  ground,  causes  an  injury  of  a  permanent  nature(2),  which 
entitles  the  reversioner  of  the  adjacent  tenement  to  maintain  an  action 
for  the  encroachment. 

22.  By  the  French  code,  easements  are  distributed(a)  into  continu- 
ous, and  discontinuous,  and  into  apparent,  and  non^apparent.  Conti- 
Duoos,  or  permanent  easements,  are  such  as  are,  or  may  be,  continually 
and  permanently  enjoyed,  without  the  necessity  of  man's  actual  inter- 
ference, as  drains,  gutters,  spouts,  or  windows. 

Discontinuous  easements  are  those  which  can  only  be  enjoyed  by 
man's  direct(6)  interference,  as  rights  of  way,  or  to  draw  water. 

Apparent,  or  obvious  easements,  are  those  distinguished  by  external 
works,  as  doors,  windows,  a  water-course,  &c. 

Non-apparent  easements  are  such  as  have  no  external  mark  of  their 
existence* 

The  right  to  an  easement  may  arise  by  implied  grant  on  the  seve- 
rance of  a  holding  by  its  owner  into  two  or  more  tenements,  and  con- 
sbts  in  the  disposition(c)  which  the  owner  has  made  for  their  respective 
enjoyment.  If  an  architect  construct  a  row  of  houses,  and  then  dispose 
of  the  houses  separately  to  different  tenants,  any  obvious  and  perma- 
nent arrangement  which  he  made  for  their  convenient((f)  enjoyment  in 
the  distribution  of  windows,  sewers,  gutters,  or  other  permanent  ease- 
ments, will  be  mutually  binding  as  between  the  several  tenants  amongst 
themselves,  or  as  between  the  purchaser  of  any  one  house  and  the 
builder,  whether  operating  as  a  privilege  or  a  burthen.  It  is  not  requi- 

(x)  Tucker   r.  Newman,  11  Ad.   &  (h)  Common  of  pasture  (pacage)  is  a 

Ellis,  40 ;  '3  P.  &  Dav.  14,  S.  C.  dUcontinuoiui  servitude  by  the  French 

(y)  ThomsH  v,  Thomas,  2  Cro.  M.  &  code. 

Ro^.  34.  (c)  La  destination  du  pere  de  famille 

iz)  Tucker  v.  Newman,  11  Ad.  &  Ell.  vaut  titre  a  Tegard  des  servitudes  conti- 

40 ;  3  P.  &  Day.  14,  S.  C.  nues  et  apparentes :  Code  Civil,  No.  692. 

(a)  Code  Civil,  Nos.  688  and  689 ;  {d)  Pardessus  sur  les  Servitudes,  430. 
PtfdessoB  sur  ies  Servitudes,  40. 
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site,  however,  that  an  easement  should  be  exposed  to  view  in  order  to 
be  apparent^  but  may  consist  of  a  covered  sewer  or  other  servitude 
which  a  person  skilled  in  such  matters  might  discover  after  examina- 
tion. 

If  a  party  erect  a  house  and  build  a  conduit  thereto  in  another 
part  of  his  land,  and  convey  water  by  pipes  to  his  house(6),  and  after- 
wards sell  the  house  with  the  appurtenances,  excepting  the  land,  or 
sell  the  land  to  another,  reserving  to  himself  the  house,  the  conduit 
and  pipes  pass  with  the  house,  because  it  is  necessary  and  quasi  appen- 
dant thereto,  and  he  shall  have  liberty  to  open  the  surface  of  the  soil 
for  the  purpose  of  repairing  or  renewing  the  pipes,  as  the  case  may  re- 
quire ;  so  if  a  lessee  for  years  of  a  house(/)  and  land  construct  a  conduit 
upon  the  land,  and  on  the  expiration  of  the  term  the  lessee  occupies 
both  together  for  a  time,  and  then  sells  the  house  to  one  and  the  land 
to  another,  the  vendee  of  the  house  shall  have  the  conchiit  and  pipes, 
and  liberty  to  repair  them* 

If  a  person  owns  two  houses,  one  of  which  causes  a  nuisance  to  the 
other,  and  he  sells(^)  the  house  which  occasions  the  nuisance,  the  ven- 
dee shall  not  be  obliged  to  abate  the  nuisance  nor  be  answerable  in 
damages  for  the  injury ;  and  if  a  party  builds  a  house  on  his  own  land, 
and  afterwards  sells  the  house  to  one  person  and  the  adjoining  land  to 
another,  the  vendee  of  the  house  may  maintain  an  action(A)  against 
the  vendee  of  the  land  for  obstructing  his  windows,  although  the  house 
be  new,  for  the  law  will  not  permit  the  vendor  nor  any  person  deriving 
under  him  to  derogate  from  bis  grant. 

So  where  the  owner  of  a  house  divides  it  into  two  tenements,  and 
lets  one  of  them,  the  lessee  cannot  lawfully  obstruct  the  windows(i) 
existing  in  the  landlord's  house  at  the  time  of  the  demise,  although 
of  recent  construction,  and  although  no  stipulation  was  made  on  the 
subject. 

23.  If  a  unity  of  ownership  in  the  servient  tenement,  charged  with 
a  servitude,  and  in  the  dominant  tenement  to  which  the  servitude  is 


(e)  Nicholas  v.  Chamberlain,  Cro. 
Jac.  121 ;  and  see  Hinchliffe  v,  Ld.  Kin- 
noul,  5  Bing.  New  Ca.  1-24;  and  see 
Hebbert  ».  Thomas,  5  Tyrw.503;  1  Cr. 
M.  &  Rose.  861,  S.  C. 

(/)  Nicholas  p.  Chamberlain,  Cro. 
Jac.  121 ;  Copies  case.  Year  Book,  11 
Hen.  VII.  fol.  25,  pi.  6. 

{g)  Robins  V.  Barnes, Moor,  866;  Hob. 
131 ;  2  Ro.  Abr.  936,  D.  pi.  7,  Extin- 
guishment. 

(A)  Palmer  ».  Fletcher,  1  Lev.  122; 


1  Siderf.  167-227;  Cos  o.  Math^^l 
Ventr.  287 ;  Bowry  v.  Pope,  I  Leon. 
168;  Cro.  £112.  118;  Canham  v.  Fi^kf. 

2  Cro.  &  Jerv.  126;  2  Tyrw.  15o,  S.C; 
Swansborough  o.  Coventry,  QBiDg.SlV)! 
2  Moo.  &  Sc.  362 ;  Compton  e.  Ricb- 
ards,  1  Price,  27 ;  and  see  Blanchard  r. 
Bridges,  4  Ad.  &  £11.  176;  5  Nev.  & 
M.  567.  S.  C. 

(i)  Riviere  v.  Bower,  Ry.  &  Moo.  24; 
Coutts  V.  Gorham,  Moo.  &  M.  396. 
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annexed,  subnst  in  one  and  the  same  person,  the  servitade  merges  in  the 
general  right  of  property,  and  becomes  extinguished.  Unity  of  pos- 
sesaioo  of  both  tenements  merely(j)  suspends  a  servitude  while  such 
union  continues ;  but  in  order  to  effect  a  total  extinguishment,  it  is 
requisite  that  the  estates  of  the  party  in  the  dominant  tenement,  and  in 
tiie  land  subject  to  the  servitude,  should  be  co-extensive  in  duration 
and  quality.  If  a  person  be  seised  of  freehold  estate,  and  be  possessed 
of  a  chattel-interest  in  adjoining  lands,  and  there  had  been  previously  a 
right  of  common,  or  an  easement  enjoyed  by  the  occupiers  of  the  one, 
u  against  the  occupiers  of  the  other,  such  a  profit  or  easement  will  ne- 
cessarily be  su8pended(A)  during  the  continuance  of  the  unity  of  pos- 
session, but  it  will  not  be  extinguished,  as  there  is  no  unity  of  seisin  ; 
and  on  severance  of  the  possession,  the  right  to  such  a  profit  or  ease- 
ment shall  be  revived  or  renewed.  However,  a  momentary  seisin  of 
land,  conveyed  to  a  releasee  to  uses(/),  will  not  operate  to  extinguish 
a  right  of  way,  or  other  servitude,  by  unity  of  seisin. 

A  right  of  way  extinguished  by  unity  of  ownership,  may  be  after- 
wards revived  upon  a  descent  to  two  daughters,  when  the  land  over 
which  the  way  passes  is,  upon  partition,  allotted  to  one  sister,  and  the 
other  land,  to  which  the  way  belonged,  is  allotted  to  the  other  sister(m)  ; 
and  this  allotment,  without  specialty,  to  have  the  way  anciently  used, 
is  sufficient  to  revive  it.  It  is  to  be  observed,  however,  that  the  ease- 
ments to  which  this  principle(n)  of  revivor  is  applicable,  are  those 
which  arise  from  necessity,  or  upon  the  severance  of  tenements  ;  and  it 
is  to  be  collected  from  a  modem  decision,  that  aright  of  way,  not  being 
a  continuous  or  permanent  easement,  cannot  be  revived  or  renewed  (o) 
after  extinguiahment,  unless  by  express  grant,  or  expressions  contained 
in  some  deed  by  the  parties,  shewing  that  such  was  their  intention,  or 
unless  it  be  a  way  of  necessity. 

24.  After  a  servitude  has  become  extinguished,  by  unity  of  owner- 
ship, or  during  its  suspension,  a  right  to  the  enjoyment  of  such  profit, 
or  ea8ement(p),  cannot  pass  as  an  appurtenant  under  the  ordinary  legal 


(j)  Caaham  v.  Tuk,  2  Tyrw.  155,  by 
Bayler,  B. ;  2  Cro.  &  J.  126,  S.  C; 
The  king  o.  Inhabitants  of  Hermitage, 
CarUh  239;  Price  o.  Seys,  Barnard. 
Cba.  Ca.  117;  Co.  Litt.  313.  A.; 
Wright  r.  Rattra;^,  1  East,  377;  Par- 
dessus  snr  lea  Seryitudea,  441. 

(i)  Thomas  v.  Thomas,  2  Cro.  M.  & 
Hose.  41,  by  Alderson,  B.,  and  the  re- 
porter's note.  5  Tyrw.  804»  and  the 
note. 

(0  James  r.  Plant,  in  error,  6  Nev.  & 


M.  2S2-292;  4  Ad.  &  £11.  749-766; 
Pardessus,  444. 

(m)  De  Smetebome  v.  De  Holt,  Year 
Book,  21  Edw.  III.  fol.  2,  pi.  5;  Jenk. 
20 ;  1st  Cent,  case  37.  1  Bro.  Ahr.  322, 
ExtiDguishment,  pi.  15,  Nuisance,  104, 
B.  pi.  11. 

(n)  See  Gale  and  Whatley,  352. 

(o)  James  v.  Plant,  6  Nev.  &  M.  282; 
4  Ad.  &  £11.  749. 

(/))  James  v.  Plant,  in  error,  6  Ney. 
&  M.  282-287;  4  Ad.  &  £11.  749-761, 
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sense  of  that  word ;  for  in  order  to  pass  an  easement  existing  in  pomt 
of  user,  though  extinguished,  or  suspended  in  point  of  law,  the  grantor 
must  either  employ  words  of  express  grant,  or  must  describe  the  ease- 
ment{q)  as  one  **  used  and  enjoyed"  with  the  land  which  forms  the 
subject-matter  of  the  conveyanca 

If  a  person  possessing  a  right  of  way  over  a  close,  afterwards  be- 
comes the  owner  of  the  land(r)  over  which  the  way  passes,  a  convey- 
ance by  him  of  the  close,  **with  all  ways  thereto  belonging  and 
appertaining,"  will  not  pass  that  right  of  way,  unless  it  be  a  way  of 
necessity,  for  which  no  words  of  grant  are  requisite.  A  right  of  com- 
mon is  similarly  circumstanced,  for  if  a  person  having  a  right  of  com- 
mon over  land,  afterwards  buy  the  land  itself,  so  that  there  is  a  unity 
of  ownership  and  of  right,  the  right  of  common  is  extinguished,  as  the 
owner  of  both  has  an  independent  right  as  owner  of  the  fee ;  and  if  he 
grrant  that  land  to  which  the  right  of  common  has  been(«)  attached, 
using  in  his  grant  the  words,  with  all  rights  thereto  "  belonging  and 
appertaining,"  the  right  of  common  will  not  pass,  because  these  words 
are  not  sufficient  to  revive  it,  or  create  it  de  novo. 

Where  the  estates  of  Whiteacreand  Blackacre,  which  were  formerly 
distinct,  became  vested  in  co-parceners,  and  before  that  time  a  right  of 
way  had  been  enjoyed  from  Whiteacre  over  Blackacre,  and  continued 
always  to  be  used  after  the  unity  of  ownership.  The  parceners,  for 
the  purpose  of  making  partition,  conveyed  both  estates  to  a  releasee(^) 
to  uses,  with  all  ways,  easements,  &c.  to  the  premises  belonging  or  ap- 
pertaining, or  therewith  usucMy  held^  used^  occupied^  or  enfoyedj  to 
hold  the  estate  called  Whiteacre,  with  its  appurtenances,  to  the  use  of 
J.  S.,  in  fee,  and  to  hold  the  estate  called  Blackacre,  with  its  appurte- 
nances, to  the  releasee,  to  his  own  use  in  fee :  it  was  decided  that  an 
intention  sufficiently  appeared  by  the  deed,  that  the  right  of  way  from 
Whiteacre  over  Blackacre  should  pass  to  the  uses  limited  to  J.  S. 

25.  Writers  on  foreign  law(tt)  maintain  that  the  sovereign  has,  ac- 
cording to  feodal  principles,  the  exclusive  property  in  game,  but  though 


S.  C. ;  Morris  v.  Edgington,  8  Taunt. 
24. 

{q)  Clements  v.  Lambert,  1  Taunt. 
205 ;  Whallej  v.  Tompson,  1  Bos.  &  P. 
371;  Kooystra  v.  Lucas,  5  B.  &  Aid. 
830 ;  I  D.  &  Ry.  506 ;  Harding  v.  Wil. 
son,  2  B.  &  Cr.  96 ;  3  D.  &  Ry.  287. 

(r)  Barlow  v.  Rhodes,  8  Tyrw.  280- 
284,  by  Lord  Lyndhurst;  1  Cro.  &  M. 
439,  S.  C. ;  Pardessus,  446 ;  Wilson  v. 
Bagsbaw,  5  Mann.  &  Ry.  448. 


{s)  Grymes  v.  Peacock,  1  Bulst.  17; 
2  BrDwnl.  222,  cited  in  Barlow  v.  Rhodes, 
8  Tyrw.  280. 

(t)  James  v.  Plant,  in  error,  6  Nev. 
&  M.  282 ;  4  Ad.  &  Ell.  749 ;  Plant  v. 
James,  2  Nev.  &  M.  517;  5  B.  &  Ad. 
791,  S.  C. 

(tt)  Traits  du  droit  de  domainc  de 

Sropriete  par  Pothier,  dans  le  4'**.  tome 
e  ses  ceuvres  in  4to.  page  355. 
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the  Norman  kings  of  England  exercised  the  power  of  granting  rights 
of  chace  and  of  free* warren,  yet  it  does  not  appear  that  any  such  au- 
thority was  claimed  over  lands  which  had  become  the  private  property 
of  subjects.  It  is  contended  by  Sir  W.  Blackstone,  that  the  common 
law  of  England(i7)  vests  the  exclusive  property  in  game  in  the  Crown, 
and  consequently  that  no  person  had  a  right  to  kill  game,  even  upon 
his  own  freehold,  unless  authorized  by  royal  grant  or  license ;  but  this 
doctrme  is  not  supported  by  the  earlier  decisions(t£;),  and  has  been  suc- 
cessfully controverted. 

The  privilege  of  pursuing  and  killing  game  in  Ireland  is  derived 
either  from  a  grant  of  free- warren,  or  from  the  ownership  of  the  soil. 
The  royalty,  or  franchise  of  free-warren,  is  the  exclusive(x)  privilege  of 
preserving,  pursuing,  and  killing  beasts  and  fowls  of  warren,  consisting 
of(y)  hares,  rabbits,  roes,  pheasants,  quails,  rails,  woodcocks,  mallards, 
and  herons,  within  certain  definite  limits,  and  can  only  be  founded  on  a 
grant  from  the  Crown,  or  on  prescription,  which  presupposes  such  a 
grant.  It  appears  that  grouse  are  not  birds  of  warren,  and  an  action  will 
not  lie  for  killing(2r)  and  taking  away  grouse  shot  within  the*  boundary 
of  the  warren :  the  reason  of  their  exclusion  probably  arose  from  the 
Nomian  origin  of  the  forest  laws,  and  that  such  birds  are  not  found  in 
the  province  of  Normandy. 

Free-warren  confers  the  property  in  wild  animals,  and  that  property 
may  be  claimed(a)  in  the  land  of  another,  to  the  exclusion  of  the  owner 
of  the  soil ;  for  in  ancient  times  persons  summoned  to  parliament  often 
obtained  from  the  Crown  grants  of  warren  in  their  demesne  lands, 
comprising  such  parts  of  their  manors  or  honours  as  then  were,  or  mjght 
come  into  their  actual  possession ;  but  the  grant  of  warren(6)  to  a  party 
in  all  his  demesne  lands,  does  not  extend  over  the  lands  of  freeholders 
of  the  manor,  as  such  grants  are  construed  strictly.  However,  the 
right  to  free-warren  may,  and  sometimes  does  extend,  over  the  estates 
of  all  the  freeholders  within  the  manor,  where  there  is  ground  to  pre- 
sume that  the  grant  was  made  before  the  freehold  interests  wer^ 
created ;  and  in  many  instances(c)  persons  who  sold  their  estates  re- 

(v)  2  BUl  Comm.  da-419,  with  the  (y)  Co.    Litt    233,   A.  ;   Manwood, 

ootes  of  Chrisdaa  and  of  Coleridge ;  2  363. 

Selw.  N.  P.  904.  (r)  The  Duke  of  Devonshire  v.  Lodge, 

(»)  The  Guenuey  cases.  Year  Book,  7  B.  &  Cress.  36 ;  9  D.  &  Ry.  875. 

IJEdw.  II.  fol.  538;  Darell  v.  Yates,  (a)  The  Duke  of  Devonshire  o.  Lodge, 

Year  Book.  13  Hen.  VIIL  fol.  16,  pi.  14.  7  B.  &  Cr.  39,  by  Lord  Tenterden. 

.  (t)  2  Bla.  Comm.  39 ;  but  see  Da^  (b)  Fowler  v.  Seagrave,  2  Bulst.  254. 

▼let's  case,  3  Mod.  246.  (c)  Sir  William  Peche's  case,  Year 
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served  the  free-warren,  or  right  of  killing  game,  to  themselves  and  th^ 
heirs. 

A  warren  may  be  either  in  gross,  or  appurtenant  to  a  manor;  and 
as  a  warren  in  gross  is  not  parcel  of  the  manor,  it  will  not  pa88((f )  by 
a  conveyance  of  the  manor,  with  the  right  of  fishing,  fowling,  hunting, 
and  shooting,  and  al.  rights,  liberties,  franchises,  privileges,  heredita- 
ments, and  appurtenances,  to  the  manor  belonging,  or  theretofore  used 
or  enjoyed  as  parcel  thereof,  because  such  an  assurance  only  embraces 
things  belonging  to  the  manor,  and  does  not  include  a  warren  in  gross, 
which  is  distinct  from  the  manor. 

If  a  person  having  right  of  warren  in  his  own  land,  demises  for  years 
without  mentioning(«)  the  warren,  the  lessor  cannot  have  the  warren, 
because  it  is  not  reserved,  and  the  lessee  shall  not  have  it,  because  it  is 
not  granted ;  but  warren-appendant  passes  by  demise  of  the  manor,  and 
warren  in  gross  is  suspended  during  the  term. 

The  proper  remedy  for  encroachment  on  free  warren,  is  by  action 
of  trespass  for  breaking  and  entering  the  warren ;  and  though  the  close 
be  the  defendant's  soil  and  freehold,  it  is  no  answer(y)  to  the  action, 
because  the  title  to  the  warren  is  collateral  to  the  title  in  the  land,  as  a 
person  may  have  fr^e  warren  in  alieno  solo* 

26.  Every  person  has  a  qualified  property  in  the  game  upon  his  own 
land,  and  the  right  of  hunting,  shooting,  and  fishing,  arises  from  the 
property  in  the  land,  unless  where  a  right  of  fr-ee-warren  has  been  con- 
stituted, or  unless  the  common-law  right  has  been  restrained  by  Statate. 
A  mistaken  notion  long  prevailed,  that  the  lord  of  a  manor(^)  had  a 
right  to  go  not  only  over  his  own  lands,  but  over  the  lands  of  other 
persons  within  his  manor :  where  the  land  itself  is  granted,  everj 
thing,  as  well  above  as  below  the  surface,  passes  with  it,  unless  spe- 
cially reserved ;  and  the  lord  of  a  manor,  or  other  landed  proprietor, 
has  no  right  to  enter  upon  any  part  of  the  manor  which  is  not  his  own 
estate,  or  upon  any  lands  demised  to  his  tenants,  in  order  to  search  for 


Book,  35  Hen.  V  I.  fol.  55,  pi.  I ;  2  Bla. 
Comm.  39. 

{d)  Morris  v.  Dimes,  1  Ad.  &  Ell. 
654;  3  Nev.  &  Maim.  671,  S.  C;  Bowls- 
ton  p.  Hardy,  Cro.  £1.  547 ;  Boulston's 
case,  5  Rep.  104;  Attorney- General  o. 
Parsons.  2  Cro.  &  Jerv.  279;  2  Tyrw. 
223  S.  C 

(e)  Year  Book,  32  Hen.  VI.  fol.  24, 
pi.  10;  Bro.  Abr.  Grauntes,  pi.  144. 

(/)  The  Bishop  of  Canterbury  p.  Ose- 


bert.  Year  Book,  3  Hen.  VI.  fol.  19,  pL 
15 ;  Lord  Dacre  c.  Tebb,  2  W.  flU 
1151;  The  Duke  of  Devonshire  v.  Lodge, 
7  B.  &  Cress.  36 ;  Bro.  Abr.  Trespass, 
pi.  10 ;  pi.  34. 

{g)  Pickering  ».  Noyes,4B.&Crea8. 
639-648 ;  7  Dowl.  &  Ry.  49,  S.  C. : 
Bourne  ©.Taylor,  10  East,  189;  and 
see  Christian's  note  8  to  2  Bla.  Comm. 
418. 
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or  kill  game,  without  the  license  of  the  owner  of  the  soil,  or  tenant,  or 
unless  soch  privilege  is  specially  reserved  by  the  leases  or  grants.  If 
a  penon  start  a  hare,  or  other  game,  upon  his  own  land,  and  follow 
and  kill  it  upon  the  land  of  another(A),  the  property  which  is  con- 
tinued by  the  immediate  pursuit,  remains  in  himself.  If  a  stranger 
start  game  on  the  land  of  another,  and  kill  it  there,  the  property  in  the 
dead  game(t)  belongs  to  him  in  whose  ground  it  was  killed  ;  but  if  a 
stranger  start  game  in  the  land  of  one  person,  and  kill  it  on  the  land  of 
a  third  person,  the  property  vests  in  the  person  (/)  who  started  the 
^e,  though  he  is  guilty  of  a  trespass  on  the  lands  of  both  the  owners. 

The  privilege  of  shooting  game  on  lands  belonging  to  other  per- 
sons, unless  constituted  by  free-warren,  can  only  be  lawfully  claimed 
where  sudi  right  has  been  reserved(A)  or  retained  by  the  grantor,  for 
himself  his  heirs  and  assigns,  on  a  conveyance  in  fee,  or  where  a  simi- 
lar advantage  is  reserved  or  retained  by  a  lessor,  on  a  lease  for  years  or 
for  lives.  By  the  English  Game  Act(/),  1  &  2  Will.  IV.  c.  32,  s.  7, 
landlords  are  enabled  to  enter  and  kill  game,  or  to  authorize  any  quali- 
fied person  to  do  so,  upon  lands  holden  by  leases  made  without  fine,  for 
any  term  not  exceeding  twenty-one  years,  or  for  life,  prior  to  October, 
1831,  and  tenants  ludding  under  such  leases  are  prohibited  from  killing 
game  on  the  demised  premises,  unless  such  right  is  expressly  conferred 
by  their  leases. 

The  soil  of  a  waste,  or  common,  belongs  to  the  lord  of  the  manor, 
subject  only  to  the  right  of  the  commoners  to  take  the  herbage  by  the 
mouths  of  their  cattle,  and  the  right  of  the  lord  to  hunt  or  ride  over  it 
in  every  direction(m),  and  at  all  times,  is  the  same  right  which  he  has 
over  his  demesne  lands,  and  is  not  a  mere  liberty  or  easement.  The 
lord  enjoys  no  seigpories  or  royalties  in  his  own  land,  except  perhaps 
that  of  free- warren,  or  the  right  of  appointing  a  game-keeper ;  and  the 
nght,  or  privilege  of  sporting  on  his  own  soil,  is  merely  a  mode  of  en- 
joying his  own  property. 

A  reserved  right  of  sporting,  including  hunting,  hawking,  shooting, 
and  fishing,  is  not  a  royalty,  as  it  is  not  derived  from  the  royal  prero- 


(A)  Keble  v.  Hickeringill,  1 1  Mod.  73.  Deane    o.  Clayton,  7  Taunt.   489 ;   2 

(0  Sutton  V.  Moody,  1  Lord  Raym.  Marsh.  577,  S.  C. 

230;  3  Salk.  290 ;  2  Salk.  b5Q ;  1  Com.  (A)  2  Bla.  Comm.  39. 

Rep.  34 ;  Holt,  608 ;  12  Mod.  144,  S.  C.  (0  1  &  2  Will.  IV.  c.  32.  s.  7.  There 

0)  Sutton  o.  Moody,  1  Lord  Raym.  is  no  corresponding  Irish  enactment. 

250;  12  Mod.  145 ;  2  fila.  Comm.  419;  (m)  Greathead  p.  Morley,  3  Mann.  & 

Chiirdiward  v.  Staddy,  14  East,  249;  Gr.  139;   3  Scott's  N.  R.  551;    Doe 

The  case  of  the  Queen's  Forester,  Year  denu  Lowes  v.  Davidson,  2  M.  &  Selw. 

Book,  12  Hen.  VIIL  fol.  9 ;   and  see  184. 
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gative;  nor  can  it  be  considered  a  servitude,  because  the  benefit 
acquired  is  merely  personal(ii),  and  is  not  annexed  to  any  dominant 
tenement :  it  is  not  an  exception,  as  it  forms  no  part  of  the  property 
granted  ;  and  is  not,  in  the  legal(o)  sense  and  meaning  of  the  word,  '<a 
reservation,"  as  it  does  not  lie  in  render:  it  is,  in  feet,  an  incorporeal 
hereditament(p),  or  privilege,  granted  to  the  lessor  or  vendor,  which 
cannot  pass  without  deed,  and  being  a  profit  a  prender^  does  not  come 
under  the  description  of  an  easement. 

The  privilege  of  searching  for  and  killing  game,  may  arise  from  a 
license  of  pleasure,  which  is  personal  to  the  individual  for  whose  amuse- 
ment it  is  granted,  and  does  not  authorize  him  to  take  away  the  dead 
game(g)  for  his  own  use,  and  cannot  be  exercised  by  or  with  servants. 
Such  a  privilege  may  also  arise  from  a  license  of  profit,  and  not  merely 
of  pleasure  ;  as  if  a  license  be  granted  to  hunt,  kill,  and  carry  away 
game(r),  the  party  licensed  has  a  property  in  the  game  which  he  kills, 
and  may  hunt  with  or  by  servants.  So,  if  a  license  be  granted  for  a 
party  and  his  servants  to  hunt,  a  license  of  profit  is  conferred,  for  these 
words  imply  that  the  grantee  has  a  property  in  the  animal  hunted,  as 
he  is  at  liberty  to  employ  his  servants  to  hunt  for  him. 

27.  Vidler  and  Cox  being  seised  in  fee  of  the  manor  of  Bullington, 
in  trust  for  Widmore,  by  indenture  dated  in  October,  1712,  Widmore, 
Vidler  and  Cox  released  parcel  of  the  demesne  lands  of  the  manor  to 
Wade,  his  heirs  and  assigns,  for  ever(*),  excepting  and  always  resenr- 
ing  to  Widmore,  Vidler  and  Cox,  their  heirs  and  assigns,  liberty,  with 
servants  or  otherwise,  to  come  upon  the  lands  so  conveyed,  and  there 
to  hunt,  hawk,  fish,  and  fowl,  at  any  time  thereafter,  at  their  will  and 
pleasure.  In  an  action  of  trespass  for  breaking  and  entering  the  pre- 
mises so  granted,  and  with  horses  and  dogs  hunting  and  searching  for 
game,  and  carrying  away  game  found  thereon,  it  was  contended  that 
the  reservation  of  the  right  of  sporting  was  not  valid,  because  so  far  as 
related  to  Widmore,  it  appeared  he  was  not  a  conveying  party  to  the 
deed,  but  it  was  ruled,  that  the  privilege  of  sporting  over  the  lands  of 
another  was  not,  in  point  of  law,  either  a  reservation  or  an  exception, 
being  only  a  right  granted,  although  words  of  reservation  or  exception 

(ii)  Pardessug  traits  des  Servitudes,  (jf)  The  Duchess  of  Norfolk  p.Wbfr 

21.  man,  Year  Book,  12  Hen.  VIL  fol.  25. 

(o)  Doe  dem.  Douglas  v.  Lock,  2  Ad.  pi.  5 ;  13  Hen.  VII.  fol.  13,  pi.  2;  Ash- 

&  EU.  743 ;  4  Nev.  &  M.  824,  S.  C.  ton's  case,  Year  Book,  18  Edw.  IV.  fol. 

ip)  Moore  r.  Ld.  Plymouth,  7  Taunt.  14. 

614 ;  1  Moore,  346 ;  Bird  ».  Higginson,  (r)  Manwood,  107. 

2  Ad.  &  EU.  696 ;  4  Nev.  &  M.  505 ;  6  («)  Wickham  o.  Hawker,  7  Mees.  & 

Ad.  k  Ell.  824;  6  Nev.  &  M.  791.  in  W.  63. 
error. 


SERVITUDES.  341 

are  used :  and  as  the  indenture  was  executed  by  Wade,  such  words  of 
reseryation  and  exception  operated  as  a  grant  by  him  to  Widmore, 
Vidler  and  Cox :  it  was  also  contended  that  the  privilege  of  sporting 
conferred  by  the  deed  did  not  authorize  the  grantee  to  send  his  servants 
to  hawk,  hunt,  fish,  and  fowl  for  him,  in  his  absence.  In  pronouncing 
the  judgement  of  the  Court,  Parke,  Baron,  said,  '*  the  point  to  be  de- 
cided here  is,  whether  the  liberty  granted  is  a  mere  personal  license  of 
pleasure,  or  the  grant  of  a  license  of  profit.  The  liberty  of  fowling  has 
been  decided  to  be  a  profit  a  prender^  and  may  be  prescribed  for  as 
such:  the  liberty  of  taking  birds  by  hawks  seems  to  follow  the  same 
rale :  the  liberty  of  fishing  is  of  the  same  nature,  and  implies,  that  the 
person  who  takes  the  fish  takes  for  his  own  benefit — it  is  common  of 
fishing :  the  liberty  of  hunting  is  open  to  more  question,  as  that  does 
not  of  itself  import  a  right  to  the  animal  when  taken  ;  and  if  it  were  a 
license  given  to  one  individual,  either  on  one  occasion,  or  for  a  time,  or 
for  his  life,  it  would  amount  only  to  a  mere  personal  license  of  pleasure, 
to  be  exerdsed  by  the  individual  licensee :  but  this  is  a  grant  by  deed 
to  persons,  ^  their  heirs  and  assigns,'  and  it  is  clearly  intended  that  not 
merely  the  particular  individual  named,  but  any  to  whom  they  or  their 
heirs  choose  to  assign  it,  should  exercise  the  right ;  which  shews  that 
it  is  an  interest,  or  profit  a  prender^  which  is  intended  to  be  granted. 
Whether  the  liberty  is  to  be  exercised  by  the  licensee  or  his  servants, 
or  hj  the  licensee  or  his  assigns,  makes  no  difference Jn  this  respect ; 
for  both  shew,  that  not  a  personal  license,  but  a  license  of  profit,  was 
intended  to  be  granted.  It  appears  to  us,  that  the  liberties  to  hawk, 
hunt,  fish,  and  fowl,  granted  to  a  person,  his  heirs  and  assigns,  are 
interests,  or  profits  a  prender^  and  may  be  exercised  by  servants  in 
the  absence  of  their  master ;  and  further,  we  think  that  the  addition, 
'  with  servants  or  otherwise,'  does  not  limit  the  privilege,  and  exclude 
the  exercise  of  it  hy  servants,  as  words  tending  to  enlarge  are  not, 
unless  the  intention  is  very  plain,  to  be  taken  to  restrain." 

Upon  a  conveyance  in  fee  made  in  the  year  1655,  by  mortgagee 
and  mortgagor,  to  a  purchaser,  excepting  and  reserving  to  the  person 
appearing  by  the  deed  to  be  the  mortgagor,  and  to  the  heirs  of  his 
body,  free  liberty  of  hunting  and  hawking  over  the  premises,  it  was 
held,  on  demurrer  to  the  defendant's  plea,  that  such  a  clause(0  could 
not  be  sustained  either  as  a  reservation  or  exception,  because  the  mort- 
gagor had  no  legal  title  or  interest  in  the  land,  and  that  the  Court  were 

(0  Moore  «.  Ld.  Plrmouth,  in  error,      Moore,  346,  S.  C. 
8  B.  &  Aid.  e^;  7  Taunt.  614;  1  B. 
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prevented  from  forming  any  judgement  whether  the  clause  might  ope* 
rate  as  a  grant  of  the  right  of  sporting,  because  the  deed  was  not  set 
out,  and  no  operation  could  be  ascribed  to  the  instrument  different  from 
that  which  was  attributed  to  it  by  the  plea. 

28.  Under  a  limited  leasing  power,  enabling  successive  tenants  for 
life  to  demise  all  or  any  part  of  the  estates,  hereditaments^  and  premises, 
devised  by  the  testator,  for  any  term  not  exceeding  twenty-one  years, 
at  the  best  rent  without  fine,  it  was  ruled,  that  a  lease  of  a  messuage, 
parcel  of  the  lands  devised,  together  with  full  liberty  to  the  lessee,  his 
executors(u),  administrators,  and  assigns,  and  his  and  their  firiends,  in 
his  or  their  company,  at  seasonable  times,  to  hunt,  course,  shoot,  and 
fish  over  the  demised  premises,  and  also  over  any  other  of  the  lands 
whatsoever f  for  a  term  of  fourteen  years,  paying  to  the  lessor,  or  other 
person  for  the  time  being  entitled  to  the  immediate  reversion  of  the 
premises,  the  rent  of  £200  yearly,  was  not  a  valid  execution  of  the 
power,  because  the  lease  was  only  made  of  part  of  the  premises,  with  a 
right  of  shooting  over  the  whole,  and  as  it  is  the  land  itself  that  gives 
the  right  of  shooting,  the  lessor  had  no  power  to  separate  the  land  from 
one  of  its  incidents. 

29.  A  demise  of  lands  for  years  made  in  the  year  1825,  excepting 
thereout  to  the  lessor,  his  heirs  and  assigns,  all  manner  of  game  and 
other  royalties,  and  also  saving  and  reserving  unto  the  lessor,  his  heiis 
and  assigns,  liberty  for  him  or  them,  or(v)  such  as  he  or  they  should 
appoint,  to  fish,  hawk,  hunt,  and  fowl  on  the  demised  premises;  by 
the  first  branch  of  the  reservation  only  authorizes  game  to  be  killed  for 
the  landlord's  use,  and  not  for  the  benefit  of  his  appointee,  as  the  word 
"  assigns,"  in  the  first  clause,  only  includes  assignees  of  the  estate,  and 
not  appointees  of  the  privilege ;  and  by  the  <second  bxaach  of  the  reser- 
vation, neither  the  lessor  nor  hii^  appointee,  by  force(u;)  of  the  word 
hunting,  is  authorized  to  shoot  feathered  game,  nor  under  the  words(x) 
*'  hunting  and  fowling"  to  shoot  hares. 

It  was  decided  on  demurrer  in  an  action  of  trespass,  that  a  party 
might  justify  (y)  pursuing  a  fox  with  hounds  over  the  land  of  another, 
if  no  more  injury  were  committed  thani  was  n^essary  for  killing  the 
fox;  but  in  a  subsequent  case(z)  Lord  EUenborough  directed  the  jury 

(tf)  Dayrell  v.  Hoare,  4  P.  &  Dav.  Nicholas  v.  Badger,  8  T.  R.  259,  dted 

114;  12  Ad.  &  £11.  356,  S.  C.  Poph.    161;    Latch.    119;   sed  eoniri, 

(p)  Finlay  v.  Curteis,  Hayes,  496,  on  2  Ro.  Abr.  556,  Trespass,  B.  pi-  2; 

demurrer.  Gedge  v.  Minne,  2  BwU  60;   1  Bro. 

(to)  Moore  v,  Ld.  Plymouth,  7  Taunt.  224 ;  Cro.  Jac  321. 

416;  16.  Moore,  346,  S.  C.  (z)  Earl  of  Essex  v.  Gapel,  Hertford 

(x)  Finlay  v.  Curteis,  Hayes,  496.  assizes,  before  Lord  Elieaboroivb,  1809; 

(y)  Gundry  v.  Feltham,  1  T.  R.  334;  Selw.  N.  P.  1347. 
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to  find  for  the  plaintiff  in  a  similar  action,  if  they  thought  from  the  evi- 
dence that  the  defendant  pursued  the  fox  for  his  own  amusement,  and 
if  they  thought  the  good  of  the  public  was  not  his  sole  governing  mo- 
tive. Where,  however,  the  dogs  of  a  person  hunting  on  his  own 
ground,  follow  the  game  without  his  incitement(a),  into  another's  pre- 
serve, if  the  jury  find  that  the  hounds  escaped  against  the  will  of  their 
owner,  and  that  he  had  no  intention  of  sporting  on  the  preserve,  a  ver- 
dict should  be  entered  in  his  fieivour. 

30.  It  may  be  useful  to  refer  to  a  Scottish  determination  on  this 
subject,  in  which  the  law  of  Scotland  received  great  consideration.  In 
tbat  case  it  was  held(6),  that  a  lease  of  land,  of  whatever  length,  does 
Dot  confer  the  right  of  killing  game  on  the  land,  or  deprive  the  land- 
lord of  access  to  the  farm  to  kill  the  game;  but  the  tenant  is  entitled 
to  damages  if  his  farm  be  injured  by  the  exercise  of  the  right ;  and  that 
a  lease  of  game,  or  a  right  to  kill  game,  constituted  in  the  form  of  a 
lease,  is  merely  a  personal  right  between  the  grantor  and  grantee,  and 
will  not  affect  a  purchaser  of  the  land.  In  giving  judgement,  the 
Lord  Ordinary  observed,  that  by  the  law  of  Scotland  the  right  of 
killing  game,  considered  as  a  real  right,  is  an  incident  of  landed  pro- 
perty. A  proprietor  may,  and  generally  does  possess  it  on  his  own 
estate,  or  he  may  possess  it  on  the  estate  of  another  person,  by  virtue 
of  a  servitude,  his  own  estate  being  the  dominant  tenement ;  but  it 
never  appears  disjoined  from  the  ownership  of  land,  as  a  separate  tene- 
ment constituted  by  lease ;  it  is  often  exercised  by  delegation,  but  in 
that  case  is  merely  a  personal  privilege.  Lord  Gillies  said,  there  may 
bean  agreement  between  two  persons,  one  a  proprietor  of  shooting 
ground,  conferring  a  right  on  the  other  to  shoot  on  the  ground,  which 
will  be  a  good  personal  obligation,  but  there  can  be  no  such  real  right. 
I  could  indeed  figure  a  right  to  shoot  over  property,  made  the  subject 
of  a  servitude  to  another  property,  but  I  know  no  means,  by  lease  or 
otherwise,  of  constituting  a  real  right  in  a  stranger  to  shoot,  and  I 
think  that  no  measure  should  be  encouraged  which  would  go  to  separate 
the  right  of  shooting  on  the  property,  from  the  right  to  the  property 
itself.  Lord  Balgray:  no  real  right  in  game  can  be  constituted.  The 
feodal  law  was  fixed  before  guns  were  invented,  and  does  not  admit  of 
such  rights  as  real  rights.  There  may  be  personal  rights  binding 
the  grantor,  but  a  purchaser  cannot  be  affected  by  them. 

(o)  Dimmock    v.   AUenby,    cited    2  1628;  and  see  Erskine's  Institute  of  the 

Marsh.  582.  Law    of  ScotlaQd,    by   Macallao,  318, 

(b)  Pollock's  case,  Shaw  and  Dunlop's  note  1. 
Court  of  Session  Reports,  913,  dth  June, 
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Lease, 

11.  Condition   of  Re-entry  for  Nm- 

payment  of  Rent'Charge. 

12.  Apportionment  of  Rents,  in  Case 

of  partial  Eviction, 

13.  Apportionment  by  Act  of  the  Par- 

ties, or  by  Act  of  Law. 

14.  Apportionment  of  Rents  in  respect 

of  Time,  under  the  Irish  StatuU, 
23^2iGeo.III,e.46. 

1 5.  Apportionment  under  Statutet Z^i 

mu,  IV.  e.  22. 


1.  According  to  the  feodal  law,  if  the  tenant  or  vassal  did  not 
perform  the  duties  or  services  imposed  by  his  tenure,  the  lord  might 
summon  him  before  the  court-baron,  or  manor  court,  and  in  default  of 
appearance  was  entitled  to  seize(a)  the  feud,  and  retain  the  profit  to 
his  own  use,  until  the  demand  was  satisfied.  This  seizure  of  the  land 
was  in  nature  of  a  distress,  and  appears  to  have  been  a  source  of 
great  oppression,  until  landlords  were  prohibited  by  Statute(6)  from 
seizing  the  freeholds  of  their  tenants.  The  remedy  then  adopted  to 
enforce  the  performance  of  services,  or  payment  of  rent,  was  by  distress 
or  seizure(c)  of  all  chattels  found  upon  the  land :  the  right  to  distnin 
being  substituted  for  the  seizure  of  the  feud,  could  only  belong  to  tbe 
reversioner,  or  to  such  person  as  might  have  javailed  himself  of  a  forfei- 
ture of  the  tenant's  estate  for  a  violation  of  the  feodal  contract,  and 
hence  the  right  of  distress  always  attended,  and  was  deemed  inseparably 
incident  to  the  right  of  fealty. 

By  the  common  law,  a  tenant  holding  in  fee  could  not  have 
aliened((f),  or  transferred  his  tenure  without  the  license  of  tbe  lord, 
though  he  might  have  given  part  of  his  land  to  be  holden  of  himself 
and  his  heirs  in  fee,  and  many  tenants  availing  themselves  of  this  pri- 
vilege, disposed  of  so  much  of  their  lands,  that  a  sufficiency  was  not 


(fl)  Wriffhfs  Ten.  199. 
(b)  52  Hen.  IIL  c.  22  ;  and  see  Bar- 
rington'8  observatioDs  on  the  Statutes,  66. 


(c)  Gilb.  on  Rents*  5. 

Id)  Wright's  Tenures,  154. 
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left  to  answer  the  services  due  to  their  respective  superiors.  This 
practice,  which  was  termed  subinfeudation,  was  found  very  prejudicial 
to  the  interests  of  the  lords  paramount,  or  chief  lords,  who  were  thus 
deprived  of  escheats,  and  other  feodal  profits,  which  devolved  on  the 
mesne,  or  intermediate  lords. 

2.  In  order  to  remedy  this  evil,  every  freeholder  was  enabled  by  the 
Statate(«)  <*  Quia  emptoresj'*  to  alien  the  whole  or  any  part  of  his 
lands  and  tenements  at  his  pleasure :  but  it  was  enacted^  that  the 
feoffee,  or  person  to  whom  the  lands  were  granted,  should  hold  them 
of  the  chief  lord(/)  of  the  fee,  by  the  like  services  and  customs  as  the 
feoffor  before  held  the  same ;  and  as  this  Act  did  not  extend  to  the 
idng,  or  his  tenants  in  capite^  a  similar  privilege  was  conferred  by 
ftabsequent(^)  Statutes  on  tenants  holding  of  the  Crown. 

Where  the  king  has  any  prerogative,  estate,  right,  title,  or  interest, 
he  shall  not  be  barred  of  them(A)  by  the  general  words  of  a  Statute, 
and  not  being  specially  named  in  the  Statute  '^  Quia  Emptores"  he  is 
not  bound  by  its  provisions,  and  may  license  a  subject  to  create(t)  te- 
nures, and  to  grant  lands  to  be  holden  in  fee  of  the  grantor  and  his 
heirs.  Jio  inferior  lord  has  this  power,  by  reason  of  the  king's  interest 
as  lord  paramountj  but  the  king  and  the  mesne  lords  may  ]om{j)  in 
granting  a  license  for  subinfeudation  to  the  tenant  paravaiL 

Where  lands  were  holden  immediately  or  directly  from  the  Crown, 
and  no  tenure  was  specified  in  the  grant,  the  law  implied  a  holding(A) 
in  eapite,  or  in  chief,  as  being  most  beneficial  to  the  king,  and  most 
honourable  to  the  subject :  and  where  lands  were  granted  by  a  subject, 
without  any  express  reservation  of  rent,  or  other  service,  if  a  reversion 
were  retained,  service  by  fealty(/)  was  implied,  and  the  tenant  was 
bound  to  take  the  oath  of  fealty,  or  fidelity,  to  his  feodal  superior.     A 


(0  18  Edw.  I.  Stat.  1,  c.  I ;  Statute 
of  Westminater  the  Third,  A.  D.  1290 ; 
and  see  Barrington's  observations  on  the 
Statutes,  167 ;  2  Instit.  500. 

(/)  The  words  "  chief  lord**  are  to 
be  understood  as  meaning  the  next  im- 
mediate lord;  2  Instit.  501. 

(g)  17  Edw.  II.  c.  6 ;  1  Edw.  III. 
&taL  2,  c.  12 ;  34  Edw.  III.  c.  15 ; 
Wright's  Tenures,  162-166. 

{k)  Magdalen  College  case,  11  Rep. 
68.  A.,  74,  B. ;  1  RoUe's  Rep.  164,  S.C. 

(0  Abbot  of  Barking's  case.  Year 
Book,  10  Hen.  VII.  fol.  23,  pi.  26;  2 
Bro.  Abr.  Tenures,  pi.  2  and  65 ;  Litt 
».  140;  Co.  Litt.  08,  B.;  Year  Book, 
12  Hen.  VII.  21,  A.,  by  Frowike,  Arg«. ; 


WiHion  V.  Berkley,  Plowd.  240;  Wright's 
Tenures,  162 ;  and  see  the  note  of  the 
reporter  to  the  King  v,  Wilson,  5  Mann. 
&  Ry.  156. 

0)  Year  Book,  27  Hen.  VIII.  26,  pi. 
5,  by  Fitzherbert,  veniendo  de  Westmo- 
nast. ;  Fitzh.  Nat.  Brev.  211;  6  Bac. 
Abr.  487,  Tenure,  B. ;  2  Instit.  501 ; 
Fawlkner  v.  Bellingham,W.  Jones,  233- 
238 ;  Cro.  Car.  215,  S.  C,  by  Jones,  J. 

(k)  See  Bishop  Gibson's  rreface  to 
Spelman's  works,  containing  an  abstract 
of  Lord  Dillon's  case ;  Anthony  Lowe's 
case,  9  Rep.  122,  B. ;  case  of  the  county 
palatine  or  Wexford,  Davies,  159. 

(0  Co.  Litt.  23,  A.,  143,  A. 
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frequent  and  public  recognition  of  such  holding  being  deemed  of  great 
importance,  every  tenant  was  obliged,  upon  every  change  in  the 
tenancy,  to  take,  or  to  renew  the  oath  of  fealty,  and  on  his  n^lect,  or 
refusal,  the  landlord  had  a  right  to  distrain  all  the  goods  and  chattels 
on  the  lands,  and  no  distress,  however  great  in  value,  when  taken(i») 
for  the  purpose  of  enforcing  performance  of  fealty,  was  considered 
excessive. 

3.  A  rent-service  is  defined  to  be  an  annual  or  periodical  retum(n) 
made  by  a  tenant,  either  in  money,  labour,  or  provisions,  in  retribution 
for  lands  holden  in  possession,  remainder,  or  reversion,  and  subsists 
where  lands  are  holden  by  fealty  and  rent,  or  by  fealty,  rent,  and 
other  services ;  and  distress(o)  may  be  made,  of  common  right,  for  any 
arrear  of  such  rent,  without  special  reservation  for  that  purpose ;  but 
a  rent-service  will  not  be  constituted  by  the  re8ervation(/i)  of  a  contb- 
gent,  or  penal  rent,  uncertain  in  its  commencement  or  duration. 

Prior  to  the  Statute  **  Quia  Emptoresy*'  a  feoffment(9)  in  fee,  or 
lease  for  ever,  reserving  a  certain  rent  to  the  grantor  and  his  heirs, 
created  a  rent-service.  The  tenant  was  obliged  to  swear  fealty  to  the 
grantor,  who  had  a  right  of  reverter  in  case  of  escheat,  and  also  the 
right  of  enforcing,  by  distress,  payment  of  the  rent,  and  performance 
of  the  services  reserved  by  the  grant. 

If  a  person  seised  of  an  estate  of  freehold,  or  inheritance,  grant  by 
deed  a  yearly  rent  to  be  issuing  out  of  his  lands  in  fee(r),  in  tail,  for 
life,  or  for  years,  with  power  to  distrain  in  case  of  non-payment,  a 
rent-charge  will  be  created,  because  the  lands  are  chai^^  with,  and 
made  subject  to  a  distress,  by  the  express  provision  of  the  parties,  and 
if  the  deed  do  not  contain  a  clause  of  distress,  the  rent  granted  will  be 
a  rent-seek. 

A  reservation  of  rent  upon  a  grant  in  fee,  or  lease  for  ever,  made 
since  the  Statute  ^^  Quia  Emptores^**  without  license  from  the  Crows, 
or  legislative  authority,  does  not  constitute  a  rent-service ;  but  if  a 
clause  of  distress(^)  be  inserted  in  the  deed  of  grant,  a  rent-charge  will 
be  created,  as  this  reservation  is  considered  to  be  equivalent  to  a  grant 
of  the  rent  out  of  the  lands  by  the  feoffee.  The  Statute,  however,  has 
only  the  effect  of  preventing  the  reservation  of  rent,  or  services,  upon 
grants  of  land  in  fee,  for  if  lands  be  granted  in  tail,  or  a  lease  be  made 

(m)  Bevil'8  case,  4  Rep.  8,  6.  Day,  2  Q.  B.  Rep.  147 ;  2G.  &  Day.  7^7. 

(n)  Gilb.  Rents,  9.  C^)  Litt  ss.  216  and  217- 

Co)  Co.  Litt.  142,  A. ;  Bac.  Abr.  (r)  6Bac.  Abr.  6,  Rent,  A.  2;  Bar- 
Rent,  A.  1.  ton's  Comp.  S52. 

(0)  Yielding  dam.  Ponsonby  o.  Caven-  ($)  Litt  8.  217 ;  6  Bac.  Afar.  6,  Rent, 

disn,  MSS.  App. ;  Doe  dem.  Parsley  v.  A.  2. 
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for  life,  or  for  years,  and  the  grantor  retain8(/)  ihe  immediate  reversion, 
reserving  rent  to  himself,  such  reservation  is  a  rent-service,  for  which 
the  law  gives  the  donor,  or  lessor,  a  remedy  by  distress,  as  neither  the 
donee  nor  lessee  is  a  feoffee  within  the  meaning  of  the  Act. 

Since  the  passing  of  this  Statute(tt),  a  rent-service,  or  fee-farm 
rent,  cannot  be  reserved  upon  a  grant  of  lands  in  fee,  without  license 
from  the  Crown,  because  the  grantor(t;),  having  parted  with  the  fee,  is 
by  operation  of  the  Act  left  without  any  reversion,  and  without  a  rever- 
sion,  or  at  least  without  a  right  of  reverter,  there  cannot  be  a  rent-ser- 
vice. A  rent  which  is  incident  to  a  reversion,  descends  with  the  rever- 
sion, but  a  rent  reserved  upon  a  grant  in  fee,  without  license  from  the 
Crown,  being  merely  a  rent-charge,  is  descendible  as  a  new  purchase. 
If  a  person  seised  in  fee(t<;)  ex  parte  nuUemd,  grant  such  lands  in  fee, 
without  license,  reserving  a  rent  thereout  to  him  and  his  heirs,  upon 
the  decease  of  the  grantor  without  issue,  the  course  of  descent  will  be 
changed,  and  the  rent  being  in  nature  of  a  new  purchase,  shall  go  to 
the  heirs  of  the  grantor  ex  parte  patemd. 

4.  By  the  operation  of  this  Statute,  the  practice  of  subinfeudation 
was  abolished  in  England :  a  different  policy  was  pursued  in  Ireland, 
and,  with  a  view  of  encouraging  British  settlers,  a  license  was  inserted 
in  all  charters,  or  letters-patent,  by  virtue  of  which  manors  were  created 
in  Ireland,  empowering  the  patentees,  from  time  to  time,  to  alien  in 
fee-£Bffm  any  part  of  the  lands  comprised  in  their  grants,  to  be  holden 
of  the  patentees  by  such  services  as  they  should  think  fit,  and  such 
charters,  or  letters-patent,  were  subsequently  confirmed  by  Statute. 

A  grant  of  lands  made  prior  to  the  Statute,  to  hold  in  free  and 
common  socage,  reserving  a  certain  rent  to  the  grantor  and  his  heirs, 
in  lieu  of  all  other  services,  was  denominated  a  fee-farm  grant(2),  be- 
cause the  rent  was  supposed  to  be  a  reasonable  return  for  the  land,  and 
the  tenant  was  not  liable(y)  to  relief,  or  to  any  other  services,  besides 
those  which  were  expressly  reserved,  with  the  exception  of  fealty, 
which  was  incident  to  every  tenure.  A  fee-&rm  rent  may  therefore  be 
defined  as  a  rent-service,  reserved  on  a  tenure  in  socage(2r),  subject  to 


(0  LitL  88.  214  and  215. 

(«)  18  Edw.  I.  Stat.  1,  c.  1 ;  Statute 
of  Quia  Emptores. 

(p)  Hargr.  note,  235,  to  Co.  Litt.  143, 
B. ;  L<L  Glenbervie's  note  to  Bradbury 
o.Wrighty  2  Doug.  627;  and  see  the 
opinion  of  Judge  Burton  annexed  to  the 
report  of  the  Lessee  of  Fawcett  v.  Hall, 
Ale.  &  Nap.  259. 

(v)  Co.  Xitt.  12,  B. ;  Watk.  on  De- 


scents, 290;  3  Prest  Abstr.  54. 

Cir)  Co.  Litt  143,  B. ;  Spelxn.  Gloss. 
221  ;  Termes  de  la  Ley,  170. 

{y)  Year  Book,  45  Edw.  III.  fol.  15, 
pi.  16,  by  Finchden;  2  Bro.  Abr.  201, 
pi.  5  and  8,  Reliefe. 

{z)  The  case  ofSafironWalden,  Moor, 
159-168 ;  Madox  firma  Burgi.  3 ;  and 
see  Rivis  v.  Watson,  5  Mee.  &  W.  263. 
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fealty,  and  exempt  from  heriots,  reliefs,  and  every  kind  of  service  not 
specified  in  the  feoffment. 

If  a  subject  be  expressly  authorized  by  letters-patent,  or  charter,  to 
create  tenures,  or  to  grant  lands  in  fee-£ELrm,  the  reservation  of  a  perpe- 
tual rent  upon  a  grant  of  such  lands  in  fee,  constitutes  a  rent-service; 
and  the  relation  of  landlord  and  tenant  subsists  between  the  parties, 
and  on  failure  of  heirs  of  the  grantee,  the  land  will  escheat  to  the 
grantor,  and  not  to  the  Crown.  Grants  in  fee,  reserving  considerable 
rents,  have  been  made(a)  of  lands  in  Ireland  at  recent  periods,  con- 
taining clauses  of  distress  and  re-entry ;  and  though  they  bear  the 
name  of  fee-farm  grants,  yet,  unless  warranted  by  the  original  letters- 
patent,  the  rent  reserved  is  merely  a  rent-charge,  and  by  such  grants 
the  relation  of  landlord  and  tenant  is  not  created. 

By  the  Irish  Statute(6),  14  &  15  Car.  II.  c.  19,  all  the  burthen- 
some  feodal  services  were  abolished  in  Ireland,  and  the  feodal  tenures 
were  turned  into  free  and  common  socage,  and  the  only  services  which 
can  belong  to,  or  be  reserved  upon  socage  tenures,  are  fealty,  rent,  he- 
riots,  relief,  and  suit  of  court. 

5.  A  right  to  distrain  is  incident,  by  the  common  law,  to  every 
rent  reserved  out  of  lands(c;)  in  which  the  lessor  retains  a  reversion, 
and  a  reversion  for  a  term  of  years,  or  even  for  a  single  day,  is  as  ef- 
fectual for  this  purpose  as  a  reversion  in  fee.  It  is  laid  down  in  Brooke's 
Abridgement(d),  that  if  a  tenant  for  a  term  of  twenty  years  demise  for 
ten  years,  reserving  rent,  and  grant  the  rent  to  another,  the  grantee(e) 
cannot  distrain,  because  he  has  not  the  reversion  which  gives  the  right 
of  distress ;  but  if  the  reversion  had  been  grranted  along  with  the  rent, 
then  the  grantee(/^  might  have  distrained :  a  demise  by  tenant  hold- 
ing for  a  term  of  years  to  another  for  a  lesser  term(^)  rendering  rent, 
entitles  the  lessor  to  fealty,  and  the  reservation(A)  constitutes  a  rent- 
service  ;  but  a  rent  reserved  on  a  strict  tenancy  at  will  is  not  a  rent- 
service,  because  fealty  is  not  incident  to  such  a  bolding(t),  though  the 
lessor  has  a  right  to  distrain  for  his  rent. 

The  distinction  between  a  rent-charge  and  a  rent-seek,  so  far  as 


(a)  Hargr.note,235,toCo.Littl4d, 
B. :  Ld.  mrberton  v.  Bennett,  Beatty, 
386.  The  fee-f&rm  grant  stated  in  this 
cause  bore  date  in  1806,  and  the  rent  re- 
served was  jC786. 

ib)  14  &  15  Car.  II.  c.  19,  Irish;  12 
Car.  II.  c  24,  English. 

(c)  1  Sngd.  Vendors,  315,  in  the  note, 
10th  edit. 

id)  1  Bro.  Abr.  251,  Distress,  pi.  45; 


2  Bro.  Abr.  204,  Rents,  pL  17;  Perkhii, 
s.  693 ;  Hughes  v.  Robotham,  Pophaot 
31 ;  Wade  v.  Marsh,  Latch,  11. 

(€)  Year  Book«  45  Edw.  IIL  8,  pi. 
10,  by  Finchden. 

(/)  Year  Book.  2  Edw.  IV.  11,  pL  2. 

Ig)  Hughes  V.  Robotham,  Poph.  32. 

(A)  3  Shepp.  Abr.  204,  Rent;  Dms 
V.  Baylie,  1  Freem.  402. 

(t)  Co.  Litt  57,  B.,  142,  B. 
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relates  to  the  remedy  by  distress,  has  been  removed  by  the  Irish  St«- 
tuteO)»  1 1  Anne,  c.  2,  s.  7,  which  enacts^  that  all  persons  shall  have 
the  like  remedy  by  distress  in  cases  of  rent-seek,  rents  of  assize,  and 
chief-rents,  which  had  been  duly  answered  or  paid  for  the  space  of  three 
years,  within  the  space  of  twenty  years  before  the  first  day  of  the  then 
Session  of  Parliament,  or  should  be  thereafter  created,  6W  in  case  of 
reni-charges. 

The  grant  of  a  rent  by  a  lessee  for  years  to  be  issuing  out  of  his 
term,  with  a  clause(A)  of  distress,  is  a  valid  rent-charge;  but  if  a  lessee 
for  years  grant  a  rent  out  of  his  term,  without  any  authority  to  dis- 
train, or  if  he  assign(/)  over  his  whole  term,  reserving  a  rent  without 
any  clause  of  distress,  such  an  encumbrance  or  reservation  is  only  an 
annuity(m)  and  not  a  rent-seek,  the  payment  of  which  cannot  be  en- 
forced by  distress ;  however,  a  reservation  or  grant  of  rent  out  of  a 
freehold  estate  is  a  rent  at  common  law(n),  which  may  be  distrained 
for  as  a  rent-seek  within  the  meaning  of  the  Statute,  without  any 
reversion  or  clause  of  distress.  If  a  lessee  for  years  or  for  lives  assign 
his  whole  term,  reserving  rent  with  power  to  distrain,  such  reservation 
will  be  a  rent-charge ;  and  although  the  deed  of  transfer(o)  is  intended 
to  operate  merely  by  way  of  underlease,  yet  if  no  reversion  be  retained, 
the  reservation  of  rent  will  not  create  the  relation  of  landlord  and  tenant 
between  the  parties. 

If  lessee  for  years  of  lands  gprant  a  rent  to  be  issuing  out  of  the 
premises  for  the  life  of  the  grantee,  such  rent  will  be  valid  during  the 
term(|))  for  years,  if  the  grantee  live  so  long,  and  is  only  a  chattel  and 
not  a  freehold ;  and  if  a  person  seised  in  fee  of  Blackacre,  and  possessed 
for  years  of  Whiteacre,  by  deed  grant  a  rent(9)  issuing  out  of  both  de- 
nominations to  J.  S.  for  his  life,  with  clause  of  distress  in  both,  the 
rent  issues  only  out  of  the  land  holden  in  fee,  because  an  estate  of 
freehold,  according  to  the  purport  of  the  deed,  could  not  be  derived 
out  of  the  chattel  interest,  and  the  rent  being  entire,  cannot  at  the 


(j)  U  Anne,  c.  2,  s.  7,  Irish.  The 
corresponding  English  Act,  4  Geo.  II. 
c  28,  gives  the  same  remedy  by  distress 
for  rent-seek  as  in  case  of  rent  reserved 
*p<m  a  leate. 

(A)  Lamb  v.  West,  Hutt  1 14 ;  Gough 
v.  Howftrd,  3  Bolst.  121  ;  1  Ro.  Rep. 
8W»  S.  C. 

(0  Cooper's  case,  3  Wils.  375  ;  Par- 
menter  v,  Webber,  8  Taant  593 ;  1 
Bythew.  Conv.  619;  Burton's  Comp. 
412.  ^ 

(■i)  Spatchorst  ».  Minns,  Aleyn,  57. 


(n)  Bradby  on  Distress,  by  Adams, 
69  J  1  Bythew.  Conv.  619. 

(o)  Pluck  V,  Digges,  5  Bligh's  P.  C. 
31 ;  2  Dow.  &  Clarke,  180 ;  2  Huds.  & 
Br.  1 ;  but  see  the  learned  note  to  The 
King  O.Wilson,  5  Mann.  &  Ry.  157. 

( p)  Butt's  case,  7  Rep.  23,  A. ;  St. 
Auby's  case,  Cro.  El.  183;  Co.  Litt. 
147,  A. 

{q)  Butt's  case,  7  Rep.  23,  A.;  Collins  v. 
Harding,  Cro.  Eliz.  606-622 ;  Ramsey 
V.  Ross,  1  Sid.  279 ;  2  Keb.  8,  S.  C. 
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same  time  be  a  freehold  out  of  Blackaere  and  a  chattel  out  of  White- 


acre. 


Although  distress  be  an  inseparable  incident  of  fealty,  yet  in  cer- 
tain instances  the  right  to  fealty  may  beconie  extinct  and  the  right  to 
distrain  may  continue :  if  there  be  lord,  mesne,  and  tenant,  and  the 
tenant  hold  of  the  mesne  by  rent-service  of  £20,  and  the  mesne  hold 
by  rent-service  of  £12,  and  the  lord  paramount  purchase  the  estate  of 
the  undertenant,  the  mesne(r)  or  intermediate  lessor  will  be  entitled  to 
distrain  of  common  right(«)  for  his  profit  rent,  and  though  the  fealty(f) 
be  extinct,  because  a  person  cannot  be  lord  and  tenant  of  the  same 
land  at  the  same  time,  yet  the  right  to  distrain  is  saved  by  the  law,  in 
order  to  prevent  the  mesne  from  being  prejudiced  by  acts  between  the 
lord  paramount  and  undertenant,  to  which  the  mesne  was  no  party. 

A  rent-charge  created  de  novo  may  be  limited  in  its  creation  to 
commence  at  a  future  day,  or  on  the  recurrence  of  a  future  event(tf), 
as  such  a  rent  has  no  existence  until  the  time  arrives,  and  the  freehold 
cannot  by  such  means  be  put  in  suspense;  but  where  an  old  rent  is 
granted  for  life  to  commence  infiUuro^  by  a  common  law  conveyance, 
it  is  otherwise,  because  there  is  a  rent  in  esse^  and  so  the  freehold  in 
such  rent  is  suspended. 

A  grant  of  a  right  to  distrain  specified  lands,  for  a  certain  yearly 
sum(t'),  amounts,  by  construction  of  law,  to  the  grant  of  a  rent  out  of 
the  premises. 

6.  It  is  a  general  rule,  that  rent  must  issue  out  of  lands,  or  tene- 
ments of  a  corporeal  nature,  to  which  the  owner  of  the  rent  may  have 
recourse(tC7)  for  a  distress.  Rent,  therefore,  cannot  properly  be  reserved 
out  of  a  rent,  a  £Edr(rB),  an  office,  common,  advowson,  tithes,  tolls,  mar- 
kets, or  other  incorporeal  hereditaments ;  but  if  a  yearly  sum  be  made 
payable  by  deed  out  of  any  of  these  subjects,  the  lessee  or  g^rantee  will 
be  bound  by  his  contract,  and  may  be  rendered  answerable  in  deht(y) 
or  covenant  for  breach  of  his  agpreement.  A  rent  may,  however,  be 
reserved  by  the  royal  prerogative(2:),  out  of  any  incorporeal  heredita- 


(r)  Litt.  88.  231  and  232;  Co.  Litt. 
152,  B. 

is)  Co.  Litt.  153,  A. ;  Hargr.  note, 
265,  to  Co.  Litt  153,  A. 

(t)  Fawlkner  v»  Bellingham,  W.  Jones, 
233 ;  Come  si  un  sagitte  ad  perde  un  on 
deux  feathers,  tamen  il  est  sagitte. 

(«)  The  King  v.  Kemp,  2  Salk.  466; 
Osmere  v.  Sheafe,  Carth.  307 ;  3  Lev. 
370;  2  Lutw.  1205,  S.  C. ;  Bro.  Abr. 
Grantes,  pi.  86 ;  Gilb.  Rents,  59. 


(p)  Co.  Litt.  147,  A. 

(w)  Co.  Litt  47,  A.,  142,  A. ;  1  By- 
thew.  581 ;  Talentine  v.  Denton,  Cro. 
Jac.  111. 

(s)  Jewel's  case,  5  Rep.  3,  A. 

(y)  Baker  v.  Gostling,  1  Bing.  Neir 
Ca.  19;  1  Soott,58;  Newcomb  v.  Har- 
vey,  Carth.  161 ;  Wilston  v,  Pinkney,  1 
Ventr.  242;  2  Lev.  80,  S.  a 

(z)  Hargr.  note,  284,  to  Co.  Litt 
47,  A. 
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ment,  as  tbe  King  may  distrain  for  the  rent  upon  all  the  lands  of  the 
lessee.  Rent  may  also  be  reserved  on  a  demise  of  the  vesture(a)9  or 
berbage  of  the  land,  as  the  lessor  may  distrain;  and  an  immediate 
rent  may  be  reserved  out  of  the  grant  of  a  rever8ion(6)y  or  future  inte^ 
rest  in  land,  because  there  will  be  a  remedy  by  distress  for  arrears^ 
when  the  reversion  or  future  interest  comes  into  possession. 

RcDt  cannot  be  reserved  out  of  goods,  or  personal  chattels,  but  if 
personal  property(c)  be  comprised  in  a  demise  of  a  house  or  land,  the 
whole  rent  issues  out  of  tbe  land.  So  incorporeal  hereditaments  may 
be  demised  with,  or  as  appurtenant  to  land,  and  the  rent  reserved  shall 
issue  exclusively (d)  out  of  the  land ;  but  if  the  demise  of  land  be  sub* 
ordinate(e)  to  the  grant  of  an  easement  or  privilege,  such  grant 
must  be  made  by  instrument  under  seal.  Although  tithes  are  an  in- 
corporeal hereditament,  not  subject  to  distress,  yet  it  has  been  deter- 
isined(y^  that  an  action  lies  at  common  law  on  a  lease  of  tithes  for 
yean,  and  that  such  a  lease  has  all  the  properties  incident  to  a  lease  of 
corporeal  hereditaments. 

7.  Rent  must  be  certain,  or  must  be  capable(^)  of  being  reduced  to 
a  certainty,  and  on  this  principle  it  was  ruled(A),  that  a  demise  reser- 
ving rent,  afier  the  rate  of  eighteen  pounds  by  the  year,  was  void  for 
tbe  uncertainty ;  but  it  is  not  essential,  for  the  purpose  of  creating  a 
tenancy,  that  there  should  be  a  specific  agreement  for  a  certain  amount 
of  rent  at  the  time  of  the  demi8e(t),  as  it  may  be  agreed  that  the  sum 
shall  be  ascertained  at  a  future  period,  by  the  award  of  a  third  person, 
or  in  any.  other  prescribed  mode. 

Rent  is  usually  reserved  payable  in  money,  but  it  may  consist(j) 
in  the  delivery  of  horses,  cattle,  or  a  certain  quantity  of  com,  butter, 
or  other  goods,  or  of  a  proportion  of  the  crops(A)  which  shall  be  an- 
nually produced  on  the  premises ;    or  the  rent  may  be  reserved  in  ser- 


(a)  Co.  Litt.  47,  A. 

(6)  Year  Book,  10  Edw.  IV.  fol.  3, 
pi.  6,  par  Nedham  &  Moyle ;  Co.  Litt. 
47.  A. 

(c)  Spencer's  case,  5  Rep.  17,  B. ; 
Newman  v.  Anderton,  2  New  Rep.  224 ; 
Farewell  v.  Dickenson,  6  B.  &  Cr.  251 ; 
9  Dowl.  &  Rj.  245,  S.  C. ;  Emott  v. 
Cole,  Cro.  Eliz.  255. 

(d)  Knight*s  case.  Moor,  201 ;  and 
s^  Catterns  o.  Tennent,  1  Shaw  & 
Maclean,  694 ;  Sanderson  v.  Htmidon, 
Cro.  Jac.  680 ;  2  Rolle's  Rep.  415. 

(e)  Bird  v.  Higginson,  4  Nev.  &  M. 
505:  2  Ad.  &  Ell.  696;  6  Ad.  &  Ell. 
824,  in  error ;  The  Queen  v.  Inhabitants 


of  Huckwortby,  2  Nev.  &  P.  391 ;  7  Ad. 
&  EU.  492. 

(/)  Bally  V.Wells.  3  Wils.  25 ;  Wil- 
mot's  Judgements,  341 ;  Dean  and  Chap- 
ter of  Windsor  v.  Cover,  2  Saund.  304, 
note  12. 

(sf)  Co.  Litt.  142,  A.,  96,  A. 

(h)  Parker  v.  Harris,  4  Mod.  76 ;  1 
Salk.  262 ;  Carth.  234,  S.  C. 

(t)  Denn  dem.  Jacklin  v.  Cartwright, 
4  East,  31 ;  Jackson's  Charities,  Lessee, 
V.  Jackson,  Hayes  &  J.  467- 

(j)  Co.  Litt.  142,  A. 

(A)  Welch  p.  Hall,  Bull.  N.  P.  95 ;  2 
Selw.  N.  P.  1341,  and  note. 
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vices,  as  in  ploughing  a  certain  number  of  acres  of  land,  or  in  shearing 
all  the  sheep(/)  depasturing  within  the  lord's  manor,  or  in  supplying  a 
certain  number  of  men  and  horses,  at  stated  times,  for  the  landlord's 
benefit ;  but  a  person  cannot  reserve  to  himself  parcel(m)  of  theannaal 
natural  profits  of  demised  premises,  such  as  the  pasture,  or  herbage  of 
the  soil,  or  a  right  of  common  over  the  premises ;  for,  as  Lord  Coke 
observes,  such  a  reservation  would  be  repugnant  to  the  grant.  Many 
Irish  leases,  in  addition  to  the  pecuniary  return,  contained  a  periodical 
reservation  of  cattle  or  poultry,  or  of  a  certain  quantity  of  flax,  or 
other  goods(n)  to  be  delivered  to  the  lessor,  which  are  usually  tenned 
duties,  or  accates. 

If  rent  be  reserved  generally  during  the  term,  without  specifying 
that  it  shall  be  paid  at  any  stated(o)  periods,  a  yearly  reservation  shall 
be  implied,  and  the  rent  will  not  be  payable  until  the  end  of  each 
year.  If  rent  be  reserved,  payable  half-yearly,  without  naming(/»)  the 
gale-days,  it  shall  be  intended  to  commence  from  the  making  of  the 
demise;  but  upon  a  question  between  landlord  and  tenant,  whether 
rent  be  payable  half-yearly  or  quarterly,  evidence  of  the  mode  of  pay- 
men  t(9')  by  other  tenants  of  the  lessor  is  inadmissible.  Where  rent 
is  reserved  payable  at  the  two  U8ual(r)  feasts  of  the  year,  without 
mentioning  any  particular  days,  the  law  construes  such  payments  to 
be  made  at  Michaelmas  and  Lady-day,  as  being  the  gale-days  usually 
inserted  in  leases,  and  that  such  rent  shall  be  paid  in  equal  portions 
half-yearly. 

If  a  lease  be  made  in  the  month  of  February,  reserving  a  yearly 
rent  payable  half-yearly(«)  at  Michaelmas  and  Lady-day,  during  the 
term,  the  order  of  the  gale-days  shall  be  transposed,  and  though  Mi- 
chaelmas be  the  first  gale-day  mentioned,  the  first  half-year's  rent  will 
become  payable  on  Lady-day. 

Under  a  lease  dated  the  8th  of  September,  1835,  for  seven  yean 
from  that  day,  at  a  yearly  rent  payable  quarterly,  the  first  quarterly 
payment  to  be  made  on  the  25th  of  March  next  ensuing,  it  was  ruled(^) 

(0  Year  Book,  7  Edw.  IIL  38,  pL  pL  3. 

44;  Co.  Litt.  96,  A.  {q)  Carter  o.  Pryke,  Peake*8  N.  P* 

(m)  Co.  Litt  142,  A. ;  2  Bro.  Abr.  C.  95. 

220,  B.,  Reservatiou,  pi.  46 ;  The  Ring  (r)  Harrington  o.  Wise,  2  Ro.  Abr. 

V.  The  Abbess  of  Sion,  Year  Book,  38  450,  ReservaUon,  M.  pi.  2;  Gilb.  Rents, 

Hen.  VI.  38.  51. 

(a)  See  Pitcher  v.  Tovey,  4  Mod.  71.  (0  Co.  Litt  217,  B. ;  Gilb.  oo  Rents, 

(o)  Wentworth  o.  Abraham,  Litt  Rep.  49;  Hill  o.  Grange,  Plowd.  171* 

61 ;  Smith  V.  Maplebaek,  1  T.  R.  445;  (0  Hutchins  v.  Scott,  2  Mees.  &  W. 

Turner  r.  Allday,  Tyrw.  &  Gr.  819.  809. 

(p)  2  Ro.  Abr.  450,  Reseryation,  M. 
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that  only  one  quarter's  rent  became  due  on  that  day,  and  that  the  pre* 
vious  quarter's  rent  should  be  postponed  until  Christmas,  1842,  after 
tbe  expiration  of  the  demise,  and  consequently  that  the  lessor  would 
lose  his  remedy  by  distress  for  the  rent  of  that  quarter,  but  retained  his 
remedy  on  the  contract. 

By  an  underlease  dated  the  21st  of  March,  1828,  certain  premises 
were  demised  from  the  25th  day  of  the  same  month,  for  seven  years 
thence  next  ensuing,  wanting  seven  days{u)i  at  a  yearly  rent,  payable 
quarterly  on  every  25th  of  March,  24th  of  June,  29th  of  September, 
and  25th  of  December,  commencing  from  the  25th  of  March,  then  in- 
stant, and  the  lessee  covenanted  for  payment  of  the  rent  accordingly. 
The  Court  construed  the  covenant  to  be  for  payment  of  a  before-hand 
rent,  tbe  first  quarterly  gale  to  be  payable  on  the  25th  of  March,  1828, 
being  the  day  of  the  commencement  of  the  term,  so  that  the  whole  rent, 
for  the  period  of  seven  years,  was  payable  within  the  term. 

Rent  may  be  reserved(t7)  payable  in  advance,  and  in  such  case  a 
distress  may  be  made  for  half-a-year's  rent  before(2c;)  the  termination  of 
the  current  half-year,  and  the  landlord  may  avow  generally  for  taking 
such  distress  under  the  Irish  (a;)  Statute,  25  Geo.  II.  c.  13,  s.  4,  and 
need  not  set  out  any  title ;  but  where  it  is  intended  that  the  rent 
should  be  reserved  payable(y)  beforehand,  it  ought  to  appear  clearly 
that  the  payment  in  advance  was  to  be  made  during  the  continuance  of 
the  demise,  and  not  merely  for  the  first  half-year  of  the  term. 

Upon  a  lease  for  seven  years,  to  commence  from  the  24th  of  Ja- 
nuary, at  a  rent  payable  quarterly  on  the  feasts  of  Michaelmas,  St. 
Thomas,  Lady-day,  and  Midsujnmer,  it  was  decided(z),  that  a  decla- 
ration in  debt  for  one  year's  rent,  ending  the  24th  of  December,  could 
not  be  supported,  because  the  rent  ought  to  be  computed  according  to 
the  days  of  payment  mentioned  in  the  reservation,  and  the  year's  rent 
should  therefore  be  stated  to  have  accrued  due  on  tbe  21st  day  of  De- 
cember, and  not  on  the  24th  according  to  the  habendum. 

In  old  leases,  or  those  which  are  incorrectly  drawn,  the  rent  is 
sometimes  made  payable  on  the  usual  gale-days,  or  within  a  specified 
time  afterwards :  this  mode  of  reservation  gives  the  tenant  his  option(a) 
to  pay  the  rent  on  either  day,  but  being  meant  solely  for  his  benefit, 

(v)  Hopkins  v.  Helmore,  3  Nev.  &  (y)  Holland  r.  Falser,  2  Stark.  N.  P. 

P.  453;  8  Ad.  &  Ell.  463,  S.  C.  C.  161. 

(p)  Cook  V.  Harris,  1  Ld.  Raym.  367.  {z)  Tomkins  v,  Pinsent,  2  Ld.  Raym. 

(»)  Charters    v.   Sherrock,    Ale.   &  819;  1  Salk.  141 ;  7  Mod.  96,  S.  C. 

Nap.  17  and  506.  {a)  Barwick  v.  Foster,  Cro.  Jac.  227- 

W  25  Geo.  II.  c.  13,  s.  4,  Irish  ;   1 1  233 ;  Yelv.  167,  S.  C. ;  Horn  v.  Barber, 

Geo.  11.  c.  19,  s.  22,  English.  Cro.  Car.  421 ;  Gilb.  on  Rents,  52. 

2  A 
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the  rent  is  not  considered  payable  until  the  later  period,  and  if  the  les^ 
sor  be  seised  in  fee,  and  die  in  the  interval  (6)  between  the  two  days, 
the  rent  will  go  to  his  heir,  and  not  to  his  executor. 

If  rent  be  reserved  half-yearly(c)  or  quarterly,  every  gale's  rent 
forms  a  separate  debt,  and  a  distinct  action  will  lie  for  its  recovery. 

8.  Fealty  is  an  incident  inseparable(d)  from  the  reversion,  but  the 
rent,  though  incident  to,  and  presumed  to  be  intended  to  accompany 
the  reversion,  may  be  severed  from  it.  If  rent  be  reserved  by  a  lease 
generally{e)y  without  specifying  to  whom  it  shall  be  paid,  it  will  follow 
the  nature  of  the  lessor's  reversion,  and  on  his  death  will  be  carried 
over  to  the  person  who  should  have  succeeded  to  the  estate,  if  no  lease 
had  been  made.  So  if  a  tenant  in  tail  grant  a  lease  for  years,  rendering 
rent  to  him  and  his  heirs,  the  rent  shall  go  on  his  decease(^)  to  the 
heir  in  tail,  along  with  the  reversion :  and  if  a  tenant  for  life,  with 
leasing  power(^)  demise,  reserving  rent  to  him,  his  heirs  and  assigns, 
the  rent  shall  enure  to  the  person  for  the  time  being  entitled  to  the  re> 
version.  However,  if  rent  be  reserved(A)  daring  the  termt  it  shall  go 
to  the  heir,  executor,  or  assignee,  who  for  the  time  being  shall  be  owner 
of  the  reversion  ;  and  although  the  rent  happen  to  be  reserved  by  the 
lease  erroneously,  to  an  improper  class  of  representatives,  yet  such  in- 
accurate reservation  will  not  cause  the  severance  of  the  rent  from  the 
reversion. 

In  several  early  cases  it  was  laid  down,  that  if  a  person  seised  in 
fee  made  a  lease  rendering(t)  rent  to  himself,  or  to  the  lessor  and  his 
assigns,  or  to  him  and  his  executors,  and  without  reserving  the  rent 
during  the  term^  the  rent  should  cease  on  the  death  of  the  lessor  withm 
the  term,  and  should  not  go  to  his  heirs ;  but  it  seems  probable  that 
this  doctrine,  if  brought  under  the  consideration  of  any  court  of  justice, 
would  T\ot{j)  be  followed. 

If  the  reversion  to  which  rent  is  incident  be  merged,  or  eztin- 
guished  in  a  prior  reversion,  or  remainder,  not  only  the  right  to  dis- 


(5)  Glover  v.  Archer,  4  Leon.  247; 
Clan's  case,  10  Rep.  127,  A. ;  Clan  v. 
Fisher,  Cro.  Jac.  309,  S.  C. 

(c)  Welbie  v.  Phillips,  2  Ventr.  129. 

(d)  Co.  Litt.  143,  A. 

(e)  Sacheverell  v.  Froggatt,  1  Ventr. 
161,  by  Lord  Hale;  2  Saund.  371,  note 
7 ;  Sury  v.  Brown,  Latch,  99 ;  Cole  v. 
Sury,  Latch,  264,  S.  C. 

Cf)  See  note,  115,  to  Co.  Litt.  213, 
B.  from  Lord  Nottingham's  MSS. ;  Co- 
ther  V.  Merrick,  Hardr.  89-95. 

(g)  Whitlock's  case,  8  Rep.  71,  A. ; 


Isherwood  v,  Oldknow,  3  M.  &  Selw. 
382 ;  Rogers  v.  Hamphreyg,  4  Ad.  & 
£11.  299 ;  5  Nev.  &  M.  511.  S.  C. 

(A)  Sacheverell  v.  Froggatt,  2  Saand. 
367,  A. ;  1  Ventr.  148-161 ;  2  Lev.  13, 
S.  C. ;  Constable's  case,  cited  Cro.  Car. 
289. 

(0  Wooton  V.  Edwin,  12  Rep.  36; 
Richmond  o.  Butcher,  Cro.  Eiiz.  217; 
2  Prest.  Con  v.  185. 

(j)  4  Jarm.  Conv.  328 ;  Cootc's  L. 
and  T.  129. 
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train(i),  but  the  rent  reserved  by  the  underlease  is  destroyed,  and  the 
undertenant  holds  for  the  residue  of  his  term,  discharged  from  all  the 
burthens  annexed  to  his  tenancy  :  but  where  a  lease  out  of  which  un- 
derleases have  been  granted,  is  surrendered  for  the  purpose  of  renewal, 
tiiis  extinguishment  is  prevented  by  the  Irish  Statute(/)  5  Geo.  II.  c. 
4,  8.  4. 

9.  It  is  a  legal  maxim,  according  to  Lord  Coke(m),  that  rent  must 
be  reserved  to  the  person  from  whom  the  estate  in  the  laud  moveth, 
and  not  to  a  stranger.  If  a  husband  seised  of  lands  in  his  own  right, 
make  a  lease  reserving  rent  to  him  and  his  wife,  and  the  survivor  of 
them,  though  the  wife  survive,  yet  being  a  stranger(n)  to  the  deed, 
she  shall  not  have  the  rent ;  but  if  A  and  B  by  indenture  demise  lands 
in  which  A  has  no  estate,  reserving  the  rent  to  A,  such  reservation  is 
good(o)  by  estoppel. 

The  principle  that  rent  cannot  be  reserved  to  a  stranger,  does  not  im- 
ply that  an  annual  sum  cannot  be  made  payable  by  a  lease  to  a  third  per- 
son, but  that  a  sum  so  reserved  is  merely  a  sum  in  gross,  and  not  being 
annexed  to  the  reversion,  has  not  the  qualities  of  a  rent  service.  The 
grantee  of  such  an  annual  sum,  who  is  not  a  party  to  the  deed,  cannot 
enforce  its  payment(p),  either  by  distress,  or  by  action  of  debt  or  cove- 
nant;  but  if  the  lessee  covenant  with  the  lessor  for  payment  of  such  an- 
nual sum  to  a  stranger  to  the  deed,  an  action  will  lie  in  the  name  of  the 
lessor  or  covenantee,  for  breach  of  the  covenant.  Where  a  deed  imports 
to  be  made  between  the  persons  who  are  named  as  executing  the  same, 
its  unmediate  operation  is  to  be  confined  to  those  persons(^)  who  are 
parties  to  it :  no  stranger  to  the  deed  can  take  under  it,  except  by 
way  of  remainder,  nor  can  any  stranger  sue  upon  any  of  the  cove- 
nants it  contains.  Vincent  Stuckey,  by  deed,  agreed  with(r)  Nathaniel 
Pitts,  to  pay  him  an  annuity  of  £600  during  a  term  of  twenty-one 
years,  and  in  case  of  his  death  within  the  term,  to  pay  the  annuity  to 


(k)  Ld.  Treasurer  v.  Barton,  Moor, 
W;  Webb  v.  Russell,  8  T.  R.  402; 
Prest  Merger,  1 29 ;  see  post^  title  <*  Co- 
Teuots." 

(0  5  Geo.  II.  c.  4,  8.  4,  Irish ;  4  Geo. 
II.  c.  28,  s.  6,  English. 

(m)  Co.  Litt.  143,  B. ;  Litt.  s.  346 ; 
Ferrand  v.  Ramsey,  1  Leon.  268;  Sa- 
ckererell  v.  Frogvatt,  2  Saund.  370,  N. 
5;  note,  115,  to  Go.  Litt.  213,  B.,  from 
Ld.  NottiDgham's  MSS. ;  <*  Ceo  est  infal- 
lible  et  on  undeniable  eround,  que  rent 
oe  poet  estre  reserve  u  un  estranger ;" 
par  Dodderidge,  Just.,  in  Cole  v.  Sury, 
Latch,  267. 


(n)  2  Ro.  Abr.  447,  Reservation,  C. 
pi.  7»  D.  pi.  2 ;  Bland  v.  Inman,  Cro. 
Car,  288 ;  W.  Jones,  308 ;  Gilb.  Rents, 
54. 

(p)  Sacheverell  v.  Froggatt,  2  Saund. 
370,  note  5. 

(p)  Deering  v.  Farrington,  1  Mod. 
113;  Ld.  Southampton  v.  Brown,  6  B. 
&  Cr.  718. 

(g)  Storer  v.  Gordon,  5  M.  &  Sclw. 
322 ;  I  Bro.  Abr.  305,  Estranger  al  fait, 
pi.  21. 

(r)  Barford  v.  Stuckey,  2  Brod.  &  B. 
333 ;  5  Moore,  23,  S.  C. ;  Scudamore  v. 
Vandeostene,  2  Inst.  673. 
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his  child  or  children,  equally,  for  the  residue  of  the  term  ^  after  the 
decease  of  the  grantee,  an  arrear  of  the  annuity  became  due  to  his  only 
child,  and  an  action  of  debt  being  brought  for  its  recovery  in  the  name 
of  the  administrator  of  the  deceased  child,  it  was  decided  on  demurrer, 
that  the  suit  should  have  been  instituted  by  the  administrator  of  Na- 
thaniel Pitts,  and  could  not  be  sustained  by  the  administrator  <^ a  per- 
son who  was  not  a  party  to  the  contract.  So  Lord  Eldon  observed(«), 
there  were  some  old  cases,  in  which  an  action  of  covenant  was  permitted 
at  the  suit  of  the  person  for  whose  benefit  the  covenant  was  entered 
into  with  a  third  person,  which,  however,  he  apprehended  were  not 
then  law. 

If  rent  by  its  original  reservation  was  annexed  to  the  reversion, 
though  afterwards  severed  from  it,  an  action  of  debt  lies  for  recovery 
of  the  rent  by  the  assignee.  A  person  seised  of  lands  made  a  lease 
for  years  rendering  rent,  and  then  granted  therent(/)  to  a  third  person, 
but  retained  the  reversion,  and  it  was  ruled  that  the  assignee  of  the 
rent  might  recover  in  debt  against  the  lessee,  for  though  the  privity  of 
estate  continued  annexed  to  the  reversion,  yet  the  privity  of  contract 
was  transferred. 

10.  If  a  landlord  demise  two  closes  for  one  rent,  it  is  entire,  although 
he  afterwards  in  the  lease  explains  that  part  of  the  rent  is  reserved  in 
respect  of  one  close,  and  part  in  respect  of  the  other ;  but  if  part  of  the 
rent  is  reserved  for  one,  and  part  for  the  other  close,  though  the  whole 
is  comprised  in  one  lease,  the  rents  are  separate.  If  a  lease  be  made 
of  several  houses,  or  parcels  of  land,  reserving  a  yearly  rent  of  fifty 
pounds,  that  is  to  say,  for  one  house  or  parcel  of  land  twenty  pounds, 
for  another  eighteen  pounds,  and  for  the  residue  of  the  houses  or  lands, 
twelve  pounds,  with  a  clause(tf )  of  reentry  into  all  the  premises  for 
non-payment  of  any  parcel  of  the  rent :  this  reservation  only  constitutes 
one  entire  rent,  because  the  specification  of  the  value  of  each  tenement 
cannot  alter  the  nature  of  the  rent :  but  a  lease  of  three  tenements, 
rendering  for  one  tenement  a  rent  of  twenty  pounds,  for  another 
eighteen  pounds,  and  for  the  third  twelve  pounds,  with  a  clause  of  re- 
entry into  all  for  the  non-payment  of  any  parcel  of  the  rent,  is  in  the 
nature  of  three  distinct  demises,  with  several(v)  reservations  of  rent, 

(»)  Richardson,  ex  parte,  14  Vesey,  637--651 ;  Moor,  459;  and  see  Wither- 

187 ;  and  see  Pigott  v,  Thomson,  3  Bos.  head  v.  Harrison,  Thos.  Jones,  2. 

&  P.  149,  by  Lord  Alvanley,  and  the  (u)  Stukeley   v.   Butler,   Hob.   16S- 

note  annexed.  172;    Kni^ht*s  case,  5   Rep.  54,   B.; 

(0  Robins  u.  Cox.  Thos.  Rajm.  11  ;  Moor,  199;  Gouldsb.  15,  case  14;  Gilb. 

1  Lev.  22,  S.  C. ;  Allen  t^.  Bryan,  5  B.  Rents,  34. 

&Cr.  512;  Ards  v.  Watkins,  Cro.  Eliz.  {v)  Taniield    v.  Rogers,  Cro.   Elix. 
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whidi  would  require  separate  avowries,  as  each  tenement  is  only  charge- 
able with,  and  subject  to  a  distress  for  its  own  rent,  and  therefore  the 
non-payment  of  rent  out  of  one  tenement,  would  afford  no  cause  of  en- 
try into  another. 

Where  a  rent-charge  of  £100  yearly  was  granted  to  five  persons, 
and  their  assigns,  videlicet^  twenty  pounds  a-piece,  to  be  equally  and 
respectively  divided  amongst  them,  for  and  during  their  respective 
lives ;  and  upon  the  death  of  any  one  of  the  parties,  which  should  first 
liappen,  the  annuity,  or  yearly  rent  of  £20,  to  be  paid  to  the  survivors 
for  their  lives  (and  the  like  upon  the  deaths  of  the  second  and  third 
party,  but  no  further),  and  the  several  annuities  due  to  the  two  last- 
surviving  parties,  amounting  to  £50  a-piece,  to  be  paid  to  them  res- 
pectively during  their  lives,  it  was  decided(i£;)  that  the  rents  were 
several,  and  that  the  two  survivors  could  not  join  in  an  avowry  for  the 
rent  in  arrear« 

11.  If  a  rent  is  granted  in  fee,  with  clauses  of  distress  and  re-entry, 
by  a  conveyance(:r)  operating  under  the  Statute  of  Uses,  the  grantee 
of  the  rent  has  such  an  estate,  that  he  may  make  a  lease  until  the  rent 
is  paid ;  and  is  quasi  a  conditional  inheritance,  which  shall  go  to  his 
hdrsand  assigns,  but  is  always  determinable  upon  payment  of  the  rent : 
and  the  contingent(y)  and  future  use  to  arise  upon  non-payment  of 
the  rent,  being  a  matter  of  inheritance,  and  being  a  security  for  payment 
of  the  rent,  and  waiting  upon  the  rent,  may  be  transferred  with  it ;  but 
a  mere  possibility,  or  contingent  estate,  not  coupled  with  any  other  es- 
tate, will  not  pass  by  a  grant  of  the  rent.  Hence  it  follows,  that  an 
ejectment  may  be  maintained  upon  such  a  lease. 

The  same  principle  is  applicable  to  the  grant  of  a  rent  at  common 
law,  with  a  clause(z)  of  re-entry  in  case  of  non-payment,  though  unac- 
companied with  any  reversion.  So  where  a  person  possessed  of  a  term 
for  years  granted  his  entire  interest  reserving  rent,  subject  to  aright  of 
re-entry  on  breach  of  certain  conditions,  it  was  decided(a)  that  the 


340;  Owen,  119;  Winter's  case,  3  Dyer, 
30S,  B. ;  2  Ro,  Abr.  448,  Reservation, 
G.  pL  1,  S.  C. ;  £ire*s  case.  Moor,  51 ; 
Beare  c.Woodley,  Cro.  Car.  154;  W. 
Jones,  207. 

(»)  Ward  V.  Everard,  Carth.  340; 
Comb.  329 ;  and  see  the  same  case  re- 
ported in  part,  ]  Salk.  390;  1  Ld.  Raym. 
422;  5  Mod.  25. 

(x)  Gilb.  on  Uses,  by  Sugden,  178,  in 
the  note;  Havergill  v.  Hare,  Cro.  Jac. 
olO;  3  Bnlst.  250;    2  Ro.   Rep.  12; 


Poph.  126-147,  S.  C. 

(y)  Butler's  note,  93,  to  Co.  Litt 
203,  A. 

(z)  Litt.  8.  325 ;  Co.  Litt.  202 ;  Year 
Book,  14  Edw.  IV.  fol.  6,  case  1;  1 
Bro.  Abr.  158,  Condicions,  pi.  156. 

(o)  Doe  dem.  Freeman  w.  Bateman,  2 
B.  &  Aid.  168;  and  see  Doe  <^€m.Chaw- 
ner  r.  Boulter,  6  Ad.  &  Ell.  675 ;  1 
Nev.  &  P.  650,  S.  C. ;  Jemott  ».  Cow- 
ley, 1  Saund.  112;  1  Ley.  170. 
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grantor  might  enter  for  a  condition  broken,  although  he  had  no 
reversion. 

12.  Rent  being  a  retribution  for  the  enjoyment  of  lands  derived 
from  the  lessor,  cannot  be  enforced,  if  the  tenant  be  deprived  of  the 
possession  of  the  whole  or  any  part(6)  of  the  demised  premises,  by  the 
tortious  act  of  the  landlord(c),  subsequently  to  the  demisCj  or  if  the  te- 
nant be  lawfully  evicted(cQ  from  the  whole,  by  title  paramount.  If, 
however,  the  tenant  be  evicted  from  a  part(«)  only  of  the  subject  of  the 
demise,  by  title  paramount  to  the  titles  both(y^  of  the  lessor  and  lessee, 
or  if  the  reversion  be  divided(5r)  between  several  persons,  either  by  act 
of  the  landlord,  or  by  act  of  law,  the  rent  must  be  apportioned,  either 
by  the  consent  of  all  the  parties,  or  by  the  verdict  of  a  jury. 

Upon  a  lease  at  an  entire  rent,  comprising  lands,  part  of  which 
belonged  to  the  lessor  in  fee,  and  the  other  part  only  for  his  life, 
with  a  leasing  power,  the  Court  held(A),  that  though  the  lease,  not 
being  warranted  by  the  power,  was  void  against  the  person  in  remain- 
der, with  respect  to  the  lands  which  were  the  subject  of  the  power,  yet 
being  valid  and  binding  on  him  as  to  the  residue,  that  the  rent  should 
be  apportioned. 

The  same  principle  applies  where  a  tenant  has  been  prevented  by 
title  paramount  from  obtaining  the  enjoyment  of  part  of  the  premises 
intended  to  be  demised.  A  party  took  a  house  and  farm  under  an 
agreement,  by  which  it  was  stipulated  he  should  have  an  e:(clusive 
right  of  sporting  over  the  manor  in  which  the  farm  lay,  and  as  it  ap- 
peared that  the  tenant  never  enjoyed,  and  the  lessor  had  no  right  to 
grant  any  such  privilege,  the  Court  held(t)  that  in  an  action  for  use  and 
occupation,  the  jury,  taking  into  consideration  the  eviction(y)  by  title 
paramount  of  part  of  the  subject  of  the  demise,  should  fix  a  reasonable 
compensation  for  the  enjoyment  of  the  residue,  independently  of  the 
contract. 

A  party  having  agreed  by  an  instrument,  not  under  seal^  to  set  the 
tithes  of  a  certain  parish,  with  a  homestead  for  collecting  them,  at  a 


(b)  Walker's  case,  8  Rep.  22,  B. ; 
Hodgkins  v.  Robson,  1  Ventr.  276 ;  Pol- 
lex.  141,  S.  C. ;  Co.  Litt.  148,  B. 

(c)  Neale  v,  Mackenzie,  5  Tyrw. 
1120;  2  Cro.  M.  &  Rose.  97,  S.  C,  by 
Parke,  Baron. 

(d)  Slade  v.  Tompson,  1  Ro.  Rep. 
198. 

(e)  Smith  v.  Malings,  Cro.  Jac.  160; 
Stevenson  v.  Larabard,  2  East,  575 ; 
Moor,  50,  case  150. 


(/)  Neale  t>.  Mackenzie,  1  Mees.  & 
W.  759. 

(g)  Wyat  Wild's  case,  8  Rep.  79,  B.; 
Co.  Litt.  148,  A. 

(A)  Doe  dent,  Vaughan  v.  Mejler,  "1 
M.  &  Selw.  276,  overruling  Rees  dem. 
Perkins  v,  Phillip,  Wightw.  69. 

(0  Tomlinson  v.  Day,  2  Brod.  &  B. 
680. 

*0^  Neale   v.  Mackenzie,  6  Mees.  & 
W.  764. 
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yearly  rent  of  £200,  in  an  action  of  trespass  against  the  lessor  for  ille- 
gally distraining,  it  was  decided(&),  that  the  agreement,  for  want  of  a 
seal,  could  not  operate  as  a  demise  of  the  tithes,  and  as  the  rent  issued 
oat  of  both  the  tithes  and  the  homestead,  and  no  distinct  rent  was  fixed 
for  the  latter,  there  could  not  be  an  apportionment  of  the  rent,  nor  a 
lawful  distress. 

A  landlord  can  only  be  entitled  to  apportionment  of  a  reserved  rent, 
where  the  tenant  has  at  some  period  been  subject(Q  to  the  entire  rent, 
by  virtue  of  the  demise,  and  not  where  the  right  is  founded  upon  an 
original  defect  in  the  demise  itself.  One  hundred  acres  of  land  were 
demised  by  an  instrument  in  writing,  not  under  seal^  to  one  Neale,  for  a 
year,  and  on  his  entering  upon  the  land,  he  found  Adam  Charlton  in 
possession  of  eight  acres  by  a  prior  lease  from  the  same  lessor ^  covering 
the  whole  period  of  Neale's  term :  upon  an  action  of  trespass  brought 
by  Neale  against  the  lessor,  for  an  illegal  distress,  the  Court  of  Exche- 
quer(f»)  held  that  the  rent  was  apportionable,  but  the  judgement  waa 
reversed  in  error,  and  it  was  decided(n)  that  the  demise  to  Neale,  hot 
being  by  deed,  was  utterly  void,  so  far  as  regarded  the  eight  acres 
leased  to  Charlton,  and  that  the  demise,  being  originally  defective, 
could  not  be  considered  analogous  to  a  partial  eviction  by  title  para« 
mount,  and  therefore  the  rent  was  not  apportionable,  and  the  distress 
was  unlawful. 

13.  A  rent-service  will  be  apportionable  when  the  reversion  to 
which  it  is  incident  is  severed(o),  or  divided  by  grant  or  devise,  and 
eacK  grantee  or  devisee  severally  may  recover  his  own  part  or  propor- 
tion by  action  of  debt,  or  by  distress :  so  a  devise  of  part  of  a  rent, 
though  severed  from  die  reversion,  is  a  valid  apportionment(/7),  and 
recoverable  by  action.  A  lessee  is  not  bound  by  an  apportionment  of 
the  rent  to  which  his  holding  is  subject,  when  made  without(9)  his 
consent  by  the  reversioner,  as  the  tenant  is  entitled  to  have  the  amount 
legally  opportioned  by  a  jury ;  but  a  rent-charge  may  be  divided  either 
by  will,  or  by  deed  operating  under  the  Statute  of  Uses,  so  as  to  ren-> 


(ft)  Gardiner  v.  Williamson,  2  Ad.  & 
Ell,  336 ;  Doubitofte  ».  Curteene,  Cro. 
Jac.  452. 

(I)  Neale  o.  Mackenzie,  1  Mees.  & 
W.  763,  764. 

(in)  Neale  v,  Mackenzie,  5  Tyrw. 
1106;  2  Cro.  M.  &  Rose.  84,  S.  C. 

(n)  Neale  v.  Mackenzie,  1  Mees.  & 
W.  747 ;  and  see  this  case  in  Equity 
iipon  a  bill  for  specific  performance, 
^ea]e  v,  Mackenzie,  1  Keen's  Rep.  474. 

(o)  West  V.  Lassels,  Cro,   £11.  851 ; 


Collins  V.  Harding,  13  Rep.  57>  B. ; 
Cro.  EI.  606-622 ;  Moodie  v.  Garnance, 
3  Bulst.  153  ;  Walter  v.  Maunde,  1  Jac. 
&  W.  181 ;  Gilb.  Rents,  172 ;  Roberts 
V.  Snell,  1  Mann.  &  Gr.  577. 

(/))  Ards  V,  Watkins,  Cro.  El.  637- 
651 ;  Moor,  549 ;  Ewer  r.  Moyle,  Cro. 
El  771 

(9)  Bliss  V.  Collins,  5  B.  &  Aid.  876; 
1  D.  &  Ry.  291,  S.  C;  and  same  case 
in  Equity,  4  Madd.  229 ;  and  on  appeal, 
1  Jac.  &  W.  426. 
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der  the  tenant  liable(r),  without  attornment,  to  several  distresses  at  the 
suit  of  the  devisees  or  grantees. 

A  lessee  having  assigned  a  moiety  of  the  demised  premises,  during 
his  whole  term,  it  was  decided(«)  that  the  lessor  might  maintain  an  ac- 
tion of  debt  against  the  assignee,  for  a  moiety  of  the  rent.  Where, 
however,  a  person  demises  two  tenements  for  a  term  of  years,  at  an  en- 
tire rent  of  £100,  which  the  lessee  covenants  to  pay,  and  the  lessee  as- 
signs his  whole  term  in  one  of  the  tenements  at  a  rent  of  sixty  pounds 
yearly,  it  is  clear  that  the  lessor  has  a  right  to  distrain  upon  the  tene- 
ment so  assigned,  for  the  rent  accruing  due  out  of  the  whole  of  the  de- 
mised premises,  but  it  by  no  means  follows,  that  a  privity(f )  of  estate 
exists  in  respect  of  both  tenements,  by  reason  of  the  assignment  only 
of  one  of  them,  so  as  to  render  the  assignee  of  part  liable,  in  an  action 
of  debt,  for  the  entire  rent.  No  decision  is  to  be  found  on  this  point, 
but  it  is  apprehended  that  an  assignee  of  a  specific  part  can  only  be 
made  answerable,  in  an  action  of  debt,  for  the  rent  reserved  on  his  own 
holding. 

An  action  of  debt  is  the  appropriate  mode  of  apportioning  rent  be- 
tween lessor  and  lessee,  for  the  contract  being  entire,  the  rent,  as  between 
them(tt),  cannot  be  apportioned,  in  an  action  of  covenant,  though  it 
may  be  apportioned(t;)  in  an  avowry  either  at  common  law  or  under  tbe 
Statute :  however  the  rent  of  an  assignee,  who  is  chargeable  solely 
on  the  privity  of  estate  in  respect  of  the  land,  may  be  apportioned  in 
an  action  of  covenant.  Where  an  action  of  covenant  was  brought(te7) 
against  an  assignee  of  the  lessee,  for  non-payment  of  rent,  it  wasniled 
that  the  assignee  might  plead  an  eviction  by  title  paramount,  of  one 
moiety  of  the  demised  premises  in  discharge  of  a  moiety  of  the  rent 
claimed,  and  that  upon  such  plea  the  rent  might  be  apportioned.  * 

If  demised  premises  be  evicted  by  title  paramount(a?),  the  lessee  is 
discharged  of  rent  from  the  time  of  such  eviction,  but  the  tenant  is  an- 
swerable for  any  rent  which  accrued  due  prior  to  the  recovery,  and  if 
only  part  of  the  land  be  evicted,  the  eviction  is  a  discharge  of  the  rent 
in  proportion  to  the  value  of  the  land  of  which  the  tenant  is  dispossessed: 
and  if  the  eviction  take  place  during  a  current(y)  gale,  no  apportion- 

(r)  Rivis  v.  Watson,  5  Mee.  &  W.  255.  (to)  Ste?eii8on   v,  Lambard,  2  East, 

(s)  Gamon   ©.Vernon,  2  Lev.  231;  575. 
ThoB.  Jones,  104.  (x)  Gilb.  Rents,  145. 

{t)  Curtis  ».  Spitty,  1  Ring.  N.  Ca.  (y)  Gilb.    Rents,   148;    2  Ro.  Abr. 

756;  1  Scott,  702,  S.  C.  429,  Rents,   O.  pi.  1 ;   Clun's  case,  10 

(tt)  Stevenson   v.  Lombard,  2  East,  Rep.  128,  A. ;    Slack  r.  Sharpe,  8  Ad. 

675.  &  Ell.  373,  by  Littledale.  J. ;  8  Ncv.  k 

(v)  Roberts  v,  Snell,  1  Mann.  &  Gr.  P.  390 ;   Lady  Plymouth  r.  Throgmor- 

577.  ton,  1  Salk.  65 ;  8  Mod.  153,  S.  C. 
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ment  will  be  aUowed,  because  there  never  shall  be  an  apportionment 
in  respect  of  part  of  the  time,  as  there  shall  be  upon  an  eviction  of 
part  of  the  land. 

Where  a  person  seised  of  a  freehold  estate  includes  it  in  a  lease 
aloog  with  a  chattel  interest,  rendering  an  entire(z)  rent :  upon  the 
lessor's  decease,  an  apportionment  of  the  rent  will  take  place  by  act  of 
law,  between  his  real  and  personal  representatives. 

14.  If  a  person  seised  of  freehold  estate  demise  lands,  reserving  the 
rent  to  him  and  his  heirs,  and  the  lessor  die  after  rent  has  become  due, 
it  will  be  payable  to  his  personal  representatives ;  but  rent  falling  due 
after  the  lessor's  death,  and  during  the  continuance  of  the  demise,  will 
belong  to  his  heir  or  devisee.  Rent  does  not  become  payable  until 
midnight  of  the  gale-day  upon  which  it  is  reserved ;  and,  therefore(a), 
if  a  reversioner  die  on  the  rent-day  before  midnight,  his  heir,  and  not 
his  executor,  shall  be  entitled  to  the  rent  which  then  accrued  due,  but 
if  the  tenant  voluntarily  (6)  pay  such  gale  of  rent,  at  any  time  during 
the  rent-day,  to  the  lessor,  the  payment  will  be  valid  against  the  heir, 
or  remainder-man,  though  such  lessor  afterwards  died  before  midnight 
on  the  same  day. 

By  the  common  law,  the  contract  for  each  portion  of  rent  reserved 
by  lease  at  stated  periods,  was  entire ;  and,  therefore,  if  the  duration 
of  a  lease  depended  on  the  life  of  the  lessor,  upon  his  decease(c)  in  the 
interval  between  two  rent-days,  no  rent  was  payable  by  the  lessee,  for 
his  occupation  of  the  land,  during  the  fractional  portion  of  the  year  in- 
tervening between  the  gale-day  immediately  preceding  the  lessor's  death 
and  the  day  of  his  decease.  In  like  manner,  upon  the  determination 
of  a  lease  pur  auter  vie^  by  the  death  of  the  sole  or  surviving  cestuique 
vky  between  two  rent-days,  no  rent  was  payable  by  the  lessee  pur  aU" 
ter  vie  to  his  lessor,  for  the  enjoyment  of  the  demised  premises,  during 
the  broken  portion  of  the  current  half-year. 

In  order  to  prevent  this  loss,  it  was  enacted  by  the  Irish  Statute(c/) 
23  &  24  Geo.  III.  c.  46,  that  where  any  tenant  for  life  shall  happen 


(r)  Moodie  v.  Garaanoe,  3  Bulstr. 
153;  Moor,  848;  1  Ro.  Rep.  330-367; 
Cro.  Jac,  390,  S.  C. 

(a)  William  Clun's  case,  10  Rep.  127* 
A. ;  Clun  V.  Fisher,  Cro.  Jac.  309 ;  4 
Leon.  247 ;  Lord  Rockingham  r.  Pen- 
rice.  1  Swa.  345,  note;  1  P.  Wms.  177  ; 
2  Salk.  578,  S.  C. ;  Norris  v,  Harrison, 
2  M&dd.  Rep.  268 ;  Duppa  v.  Mayo,  1 
Saund.  287,  288,  C.  note  17 ;  Cutting 
9.  Derby,  2  W.  Bla.  1077. 


(b)  Fox  i;.Whitchcocke,  2Bul8t.293, 
by  Ld.  Coke ;  Ld.  Rockingham  v.  Pen- 
nee,  1  P.  Wms.  177 ;  Ld.  Strafford  ». 
Lady  Wentworth,  Prec.  in  Cha.  555 ;  9 
Mod.  22 ;  Smyth,  ex  parte,  1  Swa.  345. 

(c)  Smyth,  ex  parte,  I  Swa.  337,  and 
the  reporter's  note ;  1  Williams's  Execu- 
tors, 589;  I  Hayes  on  Conveyancing, 
334;  Symons  v»  Symons,  6  Macld.  207. 

(ff)  23  &  24  Geo.  IIL  c.  46,  s.  1, 
Iribh;  11  Geo.  IL  c.  19,  s.  15,  English. 
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to  die  before,  or  on  the  day  on  which  any  rent  was  or  shall  be  reserved, 
or  made  payable  on  any  demise,  or  lease  of  any  lands,  tenements,  heredi- 
taments, or  premises,  which  shall  determine  on  the  death  ofeueh  tauaU 
for  life^  that  the  executors,  administrators,  and  assigns,  of  such  tenant 
for  life,  shall  and  may,  either  by  action  of  debt,  or  by  action  on  the 
case  as  for  the  use  and  occupation  of  the  said  lands  or  premises,  recover 
from  the  tenant  or  undertenant  thereof,  if  such  tenant  for  life  shall  die 
on  the  day  on  which  the  said  rent  was  made  payable,  the  whole,  or  if 
before  such  day,  then  a  proportion  of  such  rent,  according  to  the  time 
such  tenant  for  life  lived,  of  the  last  year,  half  year,  quarter  of  a  year, 
or  other  time  in  which  the  said  rent  was  growing  due,  making  all  just 
allowances,  or  a  proportionable  part  thereof  respectively :  and  that  it 
shall  be  lawful(e)  for  the  executors,  administrators,  or  assigns  of  such 
tenant  for  life  to  distrain  for  such  rent,  or  proportionable  rent,  as  folly 
as  such  tenant  for  life  or  his  assigns  might  have  done,  if  such  tenaot 
for  life  had  outlived  the  day  on  which  the  said  rent  was  made  payable. 

And  by  the  second  section  (y*)  it  is  enacted,  that  where  any  person 
or  persons  seised  of  an  estate  in  fee,  or  of  a  lesser  estate  of  freehold  in 
any  lands,  tenements,  hereditaments,  or  premises,  has  or  have  demised, 
or  shall  demise  the  same,  or  any  of  them,  for  one  or  more  life  or  lives, 
and  such  demise  shall  determine^  by  the  death  or  failure  of  such  life  or 
lives,  before  the  day  on  which  the  rent  is  made  payable,  the  person  or 
persons  having  made,  or  making  such  demise,  shall  and  may  recover 
from  the  tenant  or  undertenant  of  the  premises,  or  their  respective  heirs, 
executors,  administrators,  or  assigns,  either  by  action  of  debt,  or  by 
action  on  the  case,  as  for  the  use  and  occupation  of  the  said  premises,  a 
proportionable  part  of  such  rent,  according  to  the  time  such  life  or  lives 
was  or  were  in  being  of  the  last  year,  half  year,  quarter  of  a  year,  or 
other  time  in  which  the  said  rent  was  growing  due,  making  all  just  al- 
lowances, or  a  proportionable  part  thereof  respectively  :  and  that  it 
shall  be  lawful  for  the  person  or  persons,  having  made(^)  or  making 
such  demise,  to  distrain  for  such  proportionable  part  of  said  rent  as 
fully  as  he  or  they  might  have  done  for  the  whole  of  such  rent,  if  the 
life  or  lives  by  the  fisdlure  of  whom  such  demise  was  determined,  bad 
been  in  full  life. 

The  first  section(A)  of  the  Irish  Act  applies  to  cases  where  theles- 

(fi)  No  similar  power  to  distrain  is  {g)  No  right  to  distrain  is  given  by 

given  by  the  English  Statute.  the  English  Act,  4  &  5  Will.  IV.  c.  22. 

(/}  23  &  24  Geo.   III.  c.  46,  s.  2,  8.  1. 
Irish;  4  &  5  WUl.  IV.  c.  22,  s.  l,Eng-  (A)  23  &  24  Geo.   III.  c.  46.  8.  1. 

i««h.  Irish;  11  Geo.  II.  c.  19,  s.  15.  Engliib. 
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sor,  being  only  tenant  for  his  own  life,  the  interest  of  the  lessee  deter- 
mines by  the  lessor's  death  during  a  current  gale ;  and  the  second 
section  is  applicable  to  the  determination  of  the  interest  of  a  lessee 
holding  pur  outer  vicy  by  reason  of  the  death  of  the  cestuique  vie 
during  a  current  gale,  and  the  remedy  for  the  recovery  of  such  fractional 
portion  of  the  rent  is  given  to  the  lessor,  to  whom  the  rent  would  have 
been  payable  if  the  lease  had  continued.  No  apportionment,  however, 
is  expressly  allowed  by  the  Irish  Statute,  where  a  tenant  holding  pur 
aster  vie  underlets  for  years,  or  from  year  to  year,  and  the  underlease 
determines  along  with  the  lessor's  estate,  by  the  decease  of  the  cestui-^ 
que  vie  in  the  interval  between  two  rent  days ;  but  Lord  Hardwicke(t) 
said  he  had  no  doubt  that  a  tenant  for  ninety-nine  years,  determinable 
on  lives,  would  be  a  tenant  for  lives  within  the  meaning(j)  of  the  Act. 
It  was  decided  at  law(A),  that  the  personal  representatives  of  tenant  in 
tail  who  granted  a  lease  which  was  void  against  the  remainder-man, 
were  entitled  to  apportionment. 

Tenant  for  life,  with  leasing  power,  having  demised  lands  from  year 
to  year,  in  a  manner  not  conformable  to  his  power,  upon  his  decease  in 
the  period  intervening  between  two  rent-days,  an  apportionment  of  the 
current  gale  was  directed(/)  between  his  personal  representatives  and 
the  remainder-man.  So  where  tenant  for  life  makes  a  lease,  or  creates 
a  tenancy  which  determines  with  his  own  life,  whether  the  lands  are 
demised  by  deed,  or  are  held  under  an  equitable  article  or  accepted 
proposa],  or  whether  a  yearly  holding  is  implied(m)  from  receipt  of 
rent,  on  the  death  of  the  tenant  for  life  during  a  current  gale,  the  rent 
becomes  apportionable. 

Prior  to  the  Statute  4  &  5  Will.  IV.  c.  22,  unless  the  tenant's  in* 
terest  determined  with  the  life  of  his  lessor,  the  rent  would  not  have 
been  apportionable.  Adam  Shaddick,  being  seised  in  fee,  died  in  Ja^ 
nuary,  1833,  having  devised  certain  premises  to  his  wife  for  her  life, 
and  she  died  in  the  month  of  August  following :  the  lands  at  the  time  of 
the  husband's  death  were  occupied(n)  by  yearly  tenants,  commencing  at 
Lady-day,  and  as  his  omission  to  give  them  notice  to  quit  constituted 


(0  Paget  V.  Gee,  3  Swa.  6M ;  2 
AmbL  by  Blunt,  807»  App. ;  1  Ambl. 
198. 

(;)  1 1  Geo.  II.  c.  19,  s.  15,  English, 
corresponding  to  the  first  section  of  the 
Irish  Statute,  23  &  24  Geo.  III.  c.  46; 
but  see  4  Eyans*  Statutes,  176,  note  to 
this  Act. 

(A)  Whitfield  V.  Pindar,  cited,  2  Bro. 
Cba.  Ca.  662 ;  and  by  Lord  Eldon  in 


Hawkins  v.  Kelly,  8  Vesey,  308 ;  Paget 
V.  Gee,  3  Swa.  694;  1  Swa.  341;  2 
Ambl.  807;  1  Ambl.  198;  Burn's  Jus- 
tice, title  **  Distress.*' 

(0  Clarkson  o.  Lord  Scarborough,  I 
Swa.  354 ;  Symons  v,  Symons,  6  Madd. 
207. 

(m)  4  Jarman's  Conv.  340. 

(n)  Botheroyd  v,  Woolley,  5  Tyrw. 
522  ;  1  Gale's  Rep.  66,  S.  C. 
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an  implied  demise  for  another  year,  and  as  the  wife  could  not  have  pat 
an  end  to  the  holdings  of  the  tenants  during  the  continuance  of  her 
estate,  it  was  decided  that  her  administrator  was  not  entitled  to  any 
apportionment  of  the  half-year's  rent  which  accrued  due  at  Michaelmas, 
subsequently  to  her  decease,  because  the  interest  of  the  tenants  did  not 
determine  with  her  life ;  but  if  she  had  lived  for  a  suffident  period  to 
enable  her  to  determine  the  yearly  holdings  by  notice  to  quit,  new 
tenancies  would  have  arisen  under  her,  which  would  have  entitled  her 
administrator  to  an  apportionment  of  the  rent,  in  case  of  her  death  in 
the  interval  between  two  rent-days. 

Even  in  cases  to  which  the  Statute  is  not  applicable,  if  tenants  pay 
their  rent  for  the  whole  period  of  their  occupation,  a  Court  of  Equity 
will  consider  that  such  payment  was  made  for  the  use  of  the  person 
from  whom  the  enjoyment  of  the  demised  premises  was  derived.  A 
rector  having  made  a  composition  for  his  tithes,  payable  annually,  died 
in  the  middle  of  the  year,  and  the  composition  for  the  whole  year 
having  been  received(o)  by  the  succeeding  rector,  an  apportionment 
was  decreed  in  favour  of  the  executrix  of  the  deceased  rector. 

Where  a  tenant  for  life  died  in  the  middle  of  a  year,  itwasniled(p) 
that  land-tax,  quit-rents,  and  other  annual  charges  should  be  borne  ex- 
clusively by  the  estate  of  the  remainder-man,  as  they  had  incurred 
after  the  death  of  the  tenant  for  life,  the  Statute  being  inapplicable  to 
such  cases. 

A  lease  being  made  by  a  Master  in  Chancery,  pursuant  to  the  order 
of  the  Court,  of  part  of  a  lunatic's  estate,  for  seven  years  pending  the 
lunacy,  subject  to  a  rent  payable  half-yearly  in  May  and  November: 
the  lunatic,  who  was  only  tenant  for  life,  died  on  the  25th  of  October, 
before  any  rent  had  become  due  under  the  lease.  The  committee  of 
the  lunatic  having  distrained  for  a  proportionable  part  of  the  rent  of  the 
current  gale,  it  was  decided(^)  that  such  distress  could  not  be  supported, 
because  the  remedy  was  only  given  by  the  Statute  to  the  personal  re- 
presentatives or  assigns  of  the  tenant  for  life,  and  the  committee  having 
no  interest  in  the  estate,  except  as  bailiff,  his  authority  ceased  on  the 
death  of  the  lunatic. 

15.  The  Eoglish(r)  Statute,  4  &  5  Will.  IV.  c.  22,  s.  1,  after  re- 
citing, that  doubts  had  been  entertained  whether  the  provisions  of  the 

(o)  Hawkins  v.  Kelly,  8  Vesey,  308 ;  (y)  Persse  v.  Persse,  Ale.  &  N^.  3^- 

Aynsley  v.  Wordsworth,  2  Ves.  &  B.  (r)  4  &  5  Will.  IV.  c.  22,  s.  1.    The 

331 ;  Oldham  v,  Hubbard,  2  Yo.  &  Coll.  first  section  of  this  Act  does  not  eztaid 

in  Cha.  209.  to  Ireland. 

(p)  Sutton  V,  Chaplin,  10  Vesey,  66. 
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Statute(«)  11  Geo.  II.  c.  19,  s.  Id^  apply  to  every  case  in  which  the 
interests  of  tenants  determine  on  the  death  of  the  person  by  whom  such 
interests  have  been  created,  although  every  such  case  is  within  the  mis- 
chief intended  to  have  been  remedied  and  prevented  by  the  said  recited 
Act ;  and  it  was  therefore  desirable  that  such  doubts  should  be  removed 
by  a  declaratory  law :  and  after  further  reciting,  that  by  law,  rents, 
annuities,  and  other  payments,  due  at  fixed  or  stated  periods,  are  not 
apportionable  (unless  express  provision  be  made  for  the  purpose), 
from  which  it  ofiten  happens  that  persons  (and  their  representatives), 
whose  income  is  wholly  or  principally  derived  from  these  sources,  by 
the  determination  thereof  before  the  period  of  payment  arrives,  are  de- 
prired  of  means  to  satisfy  just  demands,  and  other  evils  arise  from  such 
rents,  annuities,  and  other  payments  not  being  apportionable,  enacts^ 
that  rents  reserved  and  made  payable  on  any  demise,  or  lease  of  lands, 
tenements,  or  hereditaments,  which  have  been  and  shall  be  made,  and 
which  leases  or  demises  determined,  or  shall  determine  on  the  death  of 
the  person  making  the  same  (although  such  person  was  not  strictly 
tenant  for  life  thereof),  or  on  the  death  of  the  life  or  lives  for  which 
SQcb  person  was  entitled  to  such  hereditaments,  shall,  so  far  as  res- 
pects the  rents  reserved  by  such  leases,  and  the  recovery  of  a  proportion 
thereof  by  the  person  granting  the  same,  his  or  her  executors  or  admi- 
nbtrators  (as  the  case  may  be),  be  considered  as  within  the  provisions 
of  the  said  recited  Act. 

By  the  second  section  of  the  Statute(^),  it  is  enacted,  that  from  and 
after  the  passing  of  the  Act(ti),  all  rents-service  reserved  on  any  lease 
by  a  tenant  in  fee,  or  for  any  /ty*e-interest(t7),  or  by  any  lease  granted 
under  any  power  [and  which  leases  shall  have  been  granted  after  the 
passing  of  the  Act,  16th  June,  1834],  and  all  rents-charge,  and  other 
rents,  annuities,  pensions,  dividends,  moduses,  compositions,  and  all 
other  payments  of  every  description,  in  the  United  Kingdom  of  Great 
Britain  and  Ireland,  made  payable  or  coming  due  at  fixed  periods,  «n- 
d&r  any  instrument  that  shall  be  executed  after  the  passing  of  this  Act, 
or  (being  a  will  or  testamentary  instrument)  that  shall  come  into  ope^ 
ration  after  the  passing  of  this  Act,  shall  be  apportioned  so  and  in  such 
manner,  that  on  the  death  of  any  person  interested  in  any  such  rents, 
annuities,  pensions,  dividends,  moduses,  compositions,  or  other  pay- 
ments, as  aforesaid,  or  in  the  estate,  fund,  office,  or  benefice,  from  or  in 

(0  11  Geo.  II.  c.  19,  8.  15,  English;  (u)  16th  of  June,  1834. 

23&24  Geo.  III.  c.  46,  8.  1,  Irish.  {v)  The  word   "life"  appears  to  be 

(0  4  &  5  Will.  IV.  c.  22, 8. 2,  English  inserted  by  mistake  for  the  word  "  less." 
&nd  Irish. 
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respect  of  which  the  same  shall  be  issuing  or  derived,  or  on  the  deter- 
mination, by  any  other  means  whatsoever,  of  the  interest  of  any  such 
person,  he  or  she,  and  his  or  her  executors,  administrators,  or  assigns, 
shall  be  entitled(t^)  to  a  proportion  of  such  rents,  annuities,  pendens, 
dividends,  moduses,  compositions,  and  other  payments,  according  to  the 
time  which  shall  have  elapsed  from  the  commencement,  or  last  period 
of  payment  thereof  respectively  (as  the  case  may  be),  including  the 
day  of  the  death  of  such  person,  or  of  the  determination  of  his  or  her 
interest,  all  just  allowances  and  deductions  in  respect  of  cha^;es  on 
such  rents,  annuities,  pensions,  dividends,  moduses,  compositions,  and 
other  payments,  being  made.  And  that  every  such  person,  his  or  her 
executors,  administrators,  and  assigns,  shall  have  such  and  the  same  re- 
medies at  law  and  in  equity,  for  recovering  such  apportioned  parts  of 
the  said  rents,  annuities,  pensions,  dividends,  moduses,  compositions, 
and  other  payments,  when  the  entire  portion  of  which  such  apportioned 
parts  shall  form  part{x)i  shall  become  due  and  payable^  and  not  before, 
as  he,  she,  or  they  would  have  had,  for  recovering  and  obtaining  such 
entire  rents,  annuities,  pensions,  dividends,  moduses,  compositions, 
and  other  payments,  if  entitled  thereto ;  but  so  that  persons  liable  to 
pay  rents  reserved  by  any  lease  or  demise,  and  the  lands,  tenements, 
and  hereditaments  comprised  therein,  shall  not  be  resorted  to  for  such 
apportioned  parts  specifically  as  aforesaid ;  but  the  entire  rents  of  which 
such  portions  shall  form  a  part,  shall  be  received  and  recovered  by  the 
person  or  persons  who,  if  this  Act  had  not  passed,  would  have  been 
entitled  to  such  entire  rents :  and  such  portions  shall  be  recoverable 
from  such  person  or  persons,  by  the  parties  entitied  to  the  same  under 
this  Act,  in  any  action  or  suit,  at  law  or  in  equity. 

By  the  third  section,  it  is  enacted,  that  the  provisions  in  this  Act 
contained  shall  not  apply  to  any  case  in  which  it  shall  he  expressly  iti- 
pulated  that  no  apportionment  shall  take  placey  or  to  annual  sums 
made  payable  in  policies  of  assurance  of  any  description. 

The  first  section(y)  of  this  Statute  does  not  extend  to  Ireland,  but 
being  merely  a  declaratory  enactment  introduced  for  the  purpose  of  re- 
moving doubts  on  the  construction  of  the  English(2r)  Act,  1  i  Geo.  II. 
c.  19,  s.  15,  it  will  probably  be  received  as  an  exposition  of  the  mean- 
ing of  the  analogou6(a)  Irish  Statute.   The  second  section  of  the  4  &  5 

(id)  See  an  able  dissertation  on  this  £11.  590. 
Statute  in  the  16th  volume  of  the  Law  (y)  4  &  5  Will.  IV.  c.  22,  s.  I,  Eeg- 

Magazine,  p.  88;  and  see  1  Hayes  on  lisb. 
Conveyancinff,  334>  5th  edition.  (z)  II  Geo.  II.  o.  19,  s.  15,  Eng&b. 

(x)  Oldershaw  v.  Holt,  4  P.  &  Day.  (a)  23  &  24  Geo.  III.  c.  4^  Irish. 

307-313,  by  Coleridge,  J. ;    12  Ad.  & 
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William  IV.  c.  22,  only  applies  to  rents  reserved  on  leases  made  after 
the  16th  day  of  June,  1834,  when  the  Act  received  the  royal  assent, 
and  to  rent^harges,  &c.  derived  under  any  instrument  executed  after 
the  same  period,  or,  if  created  by  devise,  upon  the  testator's  decease 
after  the  passing  of  the  Act. 

The  first  section  (6)  of  the  Irish  Act  applies  only  to  tenancies, 
whether  created  by  parol  or  by  writing,  depending  on  and  terminating 
with  an  estate  in  the  lessor  for  his  own  life  :  and  the  second  section  ap- 
plies to  rents  reserved  on  leases  pur  outer  vie,  determining  by  the 
death  of  the  cestuique  vie  during  a  current  gale,  whilst  the  fir8t(c)  sec- 
tion of  the  new  Statute  embraces  every  demise  made  by  a  lessor  whose 
estate  depends  either  on  his  own  life,  or  on  the  life  of  another,  and 
whether  such  demise  is  in  writing  or  by  parol. 

The  second  section  of  the  recent  Statute(rf)  relates  only  to  conti- 
niung  ]eases(e),  where  the  rent  issuing  out  of  the  demised  premises  is 
limited  to  a  person  for  his  own  life,  or  for  the  life  of  another,  or  during 
any  other  limited  period,  with  remainder  over ;  and  also  to  rent-charges 
or  other  periodical  payments,  limited  in  like  manner ;  or,  to  use  the 
expressive  language  of  Mr.  Hayes,  to  determinable  interests  in  conti- 
nuiDg  subjects.  If  a  person  seised  in  fee  grant  a  lease  for  thirty-one 
years,  at  a  rent  payable  half-yearly,  and  afterwards  limit  the  rent  and 
reversion  to  J.  S.  for  his  life,  with  remainder  over,  or  if  tenant  for  life 
grant  a  valid  lease  under  his  leasing  power :  in  either  case,  upon  the 
death  of  the  tenant  for  life  during  a  current  half-year,  the  reserved 
rent  will  be  apportionable  between  the  representatives  of  the  tenant  for 
life,  and  the  remidnder-man. 

So,  if  lands  subject  to  leases  in  writing  for  thirty-one  years,  or 
any  other  term,  are  limited  to  a  person  for  the  life  of  another,  or  for 
any  definite  period,  with  remainder  over,  the  rent  becomes  apportion- 
able on  the  death  of  cestuique  vie^  or  the  expiration  of  such  period 
daring  a  current  half-year.  This  section  does  not  comprise  rent- 
charges,  &e.  ceasing  with  the  life  of  the  owner,  or  of  a  third  person, 
as  it  only  provides^/)  for  the  recovery  of  an  apportioned  part,  when 
the  entire  gale  of  the  rent-charge  shall  become  payable. 

The  personal  representatives  of  the  tenant  for  life  of  a  rent-service 

C'^)  23  &  34  Geo.  III.  c.  46,  8S.  1  and  307-313  ;  12  Ad.  &  Ell.  590-596,  S.  C. ; 

2,  Insh.  1  Hayes  on  Conveyancing,  336 ;  but  see 

(c)  4  &  5  Will.   IV.  c.  22,  8.  1,  En-  the  article  in  the  16th  volume  of  the  Law 

glish.  Magazine,  p.  92. 

(<0  4  &  5  Will.  IV.  c.  22,  8.  2,  En-  (/)  9  Jarman's  Conv.  578 ;    Older- 

glish  and  Irish.  shaw  r.  Holt,  4  P.  &  Dav.  307-^13,  by 

(e)  Oldershaw  r.  Holt,  4  P.  &  Dav.  Coleridge,  J. ;  12  Ad.  &  £11.  590. 
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or  rent-charge,  &e.,  entitled  to  apportionment  under  the  second  section 
of  the  Act,  have  no  remedy  by  action  or  by  distress  for  their  propor- 
tion of  the  current  gale  against  the  tenant  of  the  demised  premises: 
the  entire  gale  is  to  be  received  and  recovered  by  the  remainder-man, 
who  is  made  answerable  to  the  representatives  of  the  tenant  for  life  for 
their  proportion. 

Rents  payable  under  parol  demises,  or  under  implied  contracts, 
are  altogether  excluded  from  the  operation  of  this  section  of  the  Act, 
as  the  payments  made  apportionable  must  be  reserved  or  granted  by 
some  written  instrument(^). 

This  Statute  does  not  extend  to  the  apportionment  of  rent  between 
the  real  and  personal  representatives  of  a  deceased  owner ;  and,  there- 
fore, where  a  person  seised  in  fee  or  for  lives  grants  a  lease  for  years, 
reserving  rent  by  half-yearly  payments,  and  dies  in  the  interval  be- 
tween two  rent-days,  the  entire  half-year's  rent  becoming  payable  on 
the  gale  day  next  ensuing  his  decease  goes  to  the  heir  or  devisee(A)  of 
the  lessor,  and  his  executors  are  not  entitled  to  any  apportionment, 
because  the  lessor's  reversion  continues,  and  is  not  determined  by  bis 
death,  but  is  transferred  to  his  real  representatives. 

If  a  tenant  holding  under  a  parol  contract  at  a  rent  payable  half- 
yearly,  become  bankrupt  during  a  current  half-year,  and  deliver  pos- 
session of  the  premises  to  his  landlord(t),  pursuant  to  the  provisions  of 
the  Bankrupt  Act,  he  is  not  liable  for  his  use  and  occupation  of  the 
premises  during  the  portion  of  the  half  year  which  elapsed  prior  to 
issuing  the^^  in  bankruptcy. 

This  Statute  does  not  apply  to  aperson(j)  who  has  chosen  to  come 
in  and  determine  his  right  to  receive  rent,  by  entry  for  a  forfeiture  da- 
ring a  current  gale,  and  though  actual  possession  was  not  recovered 
until  after  the  rent-day,  yet  the  determination  of  the  tenant's  interest 
has  relation  to  the  day  of  the  demise  in  the  ejectment,  because  the  te- 
nant may  be  treated  as  a  wrong-doer  from  that  day. 

It  has  been  ruled  by  the  Exchequer(A),  that  a  tenant  holding  lands 
under  the  Court,  for  a  term  of  seven  years  pending  the  cause,  at  an 
annual  rent  payable  half-yearly,  who  has  been  deprived  of  possession 
by  the  purchaser  under  the  decree  in  the  cause,  in  the  interval  between 

(jg)  In  re  Markby,  4  Mylne  &  Cr.  484 ;  (/)  Olderahaw  v.  Holt,  4  P.  &  Dtv- 

Michell  V.  Michell,  4  Beav.  549;   and  307  *  12  Ad.  &  £U.  596,  S.  C. 

see  16   Law   Magazine,  93;    1   Hayes  (A)  Jameson  o.Farrer,  3  IriahEq.IUp. 

Conv.  335.  513;  Jackson  v,  Jackson,  5  Irish  Eq« 

(A)  1  Hayes  on  Conveyancing,  336.  Rep.  591 ;   but  see  Creed  v.  Creed,  3 

(t)  Slack    V.  Sharpe,    8  Ad.  &  Eil.  Irish  Eq.  Rep.  207. 

366 ;  3  Nev.  &  P.  390.  S.  C. 
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two  rent-days,  is  bound  to  pay  a  proportionable  rent  for  the  time  during 
which  he  occupied  the  premises,  from  the  rent-day  next  preceding  his 
dispossession :  and  it  was  also  held  that  such  tenant  was  not  liable  to 
rent  for  the  broken  gale,  at  the  same  rate  as  if  he  had  continued  in 
possession  for  the  entire  gale,  for  his  occupation  might  be  less  beneficial 
during'  the  broken  period,  and  the  amount  was  to  be  ascertained  by 
reference  to  the  Master. 

Rent  reserved  on  a  demise  determinable  on  a  collateral  event  of  this 
nature  is  not  apportionable  under  the  Statute,  and  unless  the  tenant's 
lease  expressly  provide  for  payment  of  a  proportionable  part  of  the  rent 
on  soch  an  event,  it  is  difficult  to  discover  any  ground  for  equitable 
interfeirence.  1 


2b 
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CHAPTER   X. 

NATURE  AND  EXTENT  OF  LEASEHOLD  INTERESTS-i- 

MINES  AND  MINERALS. 

\,  Dhtinctionhetween  Mines  and  Quat'  b.  Nature   of  Rente   iesuing  out  of 
ries.  Mines. 

2.  Separate  Estates  of  Inheritance  may  6.  Effect  of  the  Exception  of  Mines  mU 
exist  at  the  same  Time  in  the  Sur-  of  a  Lease  of  Lands, 

face  and  in  Minerals.  7*  Leases  of  Lands  and  Mines. 

Z.  Hoycd  Mines.  %.  Non-user  of  Mines, 

4.  License  to  work  Mines,  9.  Leasing  Power  given  by  Statute. 

1.  Minerals,  while  they  continue(a)  beneath  the  surface  of  the 
soil  without  being  worked,  constitute  an  integral  portion  of  the  inhe- 
ritance in  the  land,  but  when  severed  from  the  freehold  become  personal 
property.  Minerals  may  be  extracted  by  quarrying  or  by  mining.  A 
quarry  consists  of  an  excavation  by  removing  the  surface  of  the  ground, 
so  as  to  admit  of  being  worked  without  the  aid  of  artificial  light :  a 
mine  is  worked  by  shafts  and  tunnels,  without  removing  the  surface. 
Whether  an  excavation,  made  for  the  purpose  of  obtaining  a  mineral, 
constitutes  a  quarry(&)  or  a  mine,  does  not  depend  on  the  nature  of  the 
substance  which  is  procured,  but  upon  the  mode  by  which  it  is  procured. 
Limestone(c),  freestone(<Q,  glass-house  clay(6),  or  slate,  may  be  raised 
by  mining,  and  coals,  or  metalliferous  produce  lying  near  the  surface, 
may  be  obtained  by  quarrying. 

2.  Distinct  estates  of  inheritance(y*)  may  exist  at  the  same  time 
in  the  surface  of  land,  and  in  mines  or  minerals  below  the  sur&ce;  it 
is,  however,  a  legal  presumption,  that  all  mines,  except  such  as  are 
deemed  royal  mines,  belong  to  the  owner  of  the  soil  in  fee  simple ;  but 
a  right  to  mines,  either  opened  or  unopened,  may  he(ff)  established  by 
a  party,  independently  of  any  estate  in  the  surface  of  the  land ;  and 
the  possession  of  an  open  mine  may  be  recovered(A)  in  ejectment  by  a 
person  who  has  no  title  to  the  surface. 

3.  Mines  of  gold  and  silver  are  the  exclusive  property  of  the 

(a)  See  Bainbridge  on  the  Law  of         (/)  Ld.  Huntington  v.  Ld.  Mount- 
Mines  and  Minerals;  4  Jarm.  CouT.  663.     joj,  4   Leon.   147 ;  1  Ander.  307.  case 

(b)  The  King  u.  Inhabitants  of  Sedg-      317 ;  Godb.  17. 

ley,  2  B.  &  Ad.  65.  (g)  Barnes  v.  Mawson,  1  M.  &  Selw. 

(c)  Ibid.  77;  Rich  dem,  Ld.  CuUen  v.  Joh£isoD,2 

(d)  The  King  v.  Dunsford,  2  Ad.  &      Stra.  1142;  Bull.  N.  P.  102. 

Ellis,  568;  4  Nev.  &  Mann.  355,  S.  C.  (A)  Comyn  v.  Kyneto,  Cro.  Jac.  150; 

(e)  The   King    v.   Brettell,  3  B.  &      Noy,  121 ;  Doe  dem.  Ld.  Fahnouth  t. 
Adol.  424.  Alderson,  1  Mee.  &  W.  2n. 
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Crown,  though  found  in  the  land  of  subjects ;  and  formerly,  if  gold  or 
silver  were  discovered  in  conibination(t)  with  the  ore  of  the  baser  me- 
tals, the  whole  produce  of  the  mine  was  considered  liable  to  the  royal 
prerogative. 

By  the  Irish  StatuteQ'),  4  Anne,  c.  12,  it  is  enactedj  that  owners 
of  mines  shall  enjoy  them,  though  claimed  to  be  royal  mines,  giving 
the  King  a  right  of  pre-emption  to  the  ore,  when  made  clean  and  mer- 
chantable, at  the  rate  of  sixteen  pounds  for  every  ton  of  copper,  forty 
shillings  for  tixiyjorty  shillings  for  iron,  and  nine  pounds  for  lead.  Sil- 
ver being  seldom  found  in  the  United  Kingdom,  combined  with  any 
other  metal  than  lead,  by  an  English  (A)  Statute,  55  Geo.  III.  c.  134, 
the  right  of  pre-emption  which  the  Crown  was  entitled  to  in  lead  ore 
containing  silver,  was  increased  to  £25  for  every  ton  of  the  ore.  Since 
the  passing  of  the  preceding  Statute,  the  price  of  lead-ore  by  the  ton 
has  never  amounted  to  £15,  and  the  royal  prerogative  of  pre-emption 
has  never  been  resorted  to  in  Ireland. 

In  the  year  1796,  a  quartzose  and  ferruginous  sand  was  discovered 
on  the  estate  of  the  Earl  of  Carysfort,  in  a  mountainous  district  about 
seven  miles  distant  from  the  town  of  Arklow,  in  Ireland,  containing  many 
particles  of  pure  gold,  with  some  solid  pieces  of  the  same  metal,  one  of 
which  weighed  twenty-two  ounces.  In  the  month  of  October,  1796, 
the  Government  took  possession  of  this  district,  and  after  a  considerable 
outlay,  the  works  were  relinquished,  as  no  auriferous  stratum  was  dis- 
covered, and  the  mineral  found  was  insufficient  to  defray  the  necessary 
expenses. 

4.  Mines  are  usually  worked  either  by  license  or  by  lease.  A  li- 
cense to  work  mines  is  only  an  incorporeal  privilege,  or  hereditament, 
and  does  not  confer  any  estate  in  the  land,  or  in  the  mine,  and  gives 
nothing  more  than  a  right  to  the  minerals,  when  severed  from  the  soil, 
as  a  personal  chattel.  Licenses  of  this  description  are  often  granted  to 
enable  undertakers  to  search  for  minerals,  with  a  view  of  ascertaining 
whether  the  mine  could  be  worked  with  advantage. 

Where  full  liberty  was  granted  by  indenture  for  a  term  of  twenty- 
one  years,  to  dig,  work,  mine,  and  search  for  metals  and  minerals, 
within  certain  limits,  and  to  dispose  of  the  ores,  metals,  and  minerals 
that  should,  within  the  term,  be  found  there,  with  further  powers  for  the 
more  effectual  exercise  of  the  liberty  thereby  granted,  it  was  decided(Z), 

(i)  The  Queen  ».  The  Earl  of  North-  (k)  55  Geo.    III.    c.  134,    English. 

umberUnd,  Plow  den,  310.  There  18  no  corresponding  Irish  Act. 

0)  4  Anne,  c.  12,  Irish ;   5  Will.  &  (I)  Doe  dem,  Hanley  c.Wood,  2  B.  & 

Mary,  c.  6,  English.  Aid.  724 ;   Norway  t;.  Rowe,  19  Vesey, 

2b  2 
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that  nothing  more  passed  to  the  grantee  than  a  license  to  search  and  get, 
with  a  grant  of  such  of  the  ore  as  should  be  found  and  got,  and  that  the 
grantee  had  no  estate  in  the  land  itself,  or  in  any  part  of  the  ore,  me- 
tals, and  minerals,  until  detached,  but  that  he  had  a  right  of  property 
in  such  part  of  the  minerals  as  should  be  dug  and  got. 

A  license  to  work  mines  within  a  specified  boundary,  and  to  dispose 
of  the  produce,  unless  an  exclusive  privilege(m)  be  granted  in  express 
terms  for  that  purpose,  does  not  prevent  the  owner  of  the  mines,  or 
grantor  of  the  privilege,  from  exercising  a  concurrent  right  in  working 
mines  within  the  same  bounds,  for  his  own  benefit,  or  from  giving  si- 
milar licenses  to  other  persons.  A  grant  under  seal  of  a  license  to  work 
mines  carries  an  interest,  and  therefore  cannot  be  revoked  («)  or  counter- 
manded during  the  term  ;  and  such  a  license,  where  authority  is  given  to 
sell  and  dispose  of  the  minerals(o)  procured,  is  a  hereditament  which 
is  assignable.  A  license  to  dig  for  minerals,  subject  to  a  condition  of 
re-entry,  in  case  of  the  grantee's  neglecting  to  work  the  mines  for  a 
specified  time,  will  enable  the  grantor  to  avoid  the  grant,  for  breach(;)) 
of  the  condition,  by  giving  notice  of  his  intention  to  put  an  end  to  the 
license.  The  notice  must  be  peremptory,  declaring  the  grdntor's(9) 
intention  to  determine  the  license  for  a  past  breach  ;  a  notice  to  avoid 
the  interest,  in  case  of  a  future  breach,  being  insufficient. 

An  instrument  merely  conferring  a  license  to  work  mines,  will  not 
enable  the  grantee  to  support  an  ejectment(r)  for  the  mines ;  but  after 
a  license,  not  under  seal,  has  been  actually  exercised,  an  action  lies 
for  use  and  occupation(«)  of  the  mines,  being  a  hereditament(^)  enjoyed 
by  the  lessee,  within  the  meaning(u)  of  the  Statute. 

5.  Leases  of  mines  sometimes  reserve  a  rent  payable  in  money,  espe* 
cially  where  collieries  or  quarries  form  the  subject  of  the  demise ;  but  the 
rents  reserved  or  made  payable  in  respect  of  metalliferous  mines  usually 
consist  of  certain  proportions  of  the  ore  in  its  natural  state,  after  being 


158 ;  Chetham  v.  Williamson,  4  East, 
469 ;  1  Smith.  278,  S.  C. ;  Muskett  v. 
Hill,  5  Bing.  N.  C.  694 ;  7  Scott.  855, 
S.  C. ;  Roberts  v.  Davey,  4  B.  &  Ad. 
664;  1  Nev.  &  Mann.  443;  Quarring- 
ton  V.  Arthur,  10  Mees.  &  W.  335. 

(m)  Chetham  v.  Williamson,  4  Eastj 
469;  1  Smith,  278;  Ld.  Huntington  v. 
Ld.  Mountjoj,  1  Anders.  307 ;  4  Leon. 
147;  Godb.  17;  Co.  Litt.  164,  B. 

(n)  Doe  dein.  Hanley  o.Wood,  2  B. 
&  Aid.  738,  by  Lord  Tenterden. 

(o)  Muskett  V,  Hill,  5  Bing.  New  Ca. 
694;  7  Scott,  855;  Ld.  Mountjoy's  case, 
Co.  Litt.  165,  A. ;  4  Leon.  147 ;  Jones 


v.  Reynolds,  4  Ad.  &  £11.  805 ;  6  Nev, 
&  M.  441. 

(p)  Roberts  v.  Davey,  4  B.  &  Ad. 
664 ;  1  Nev.  &  M.  443. 

Cq)  Muskett  ».  Hill,  5  Bing.  N.  C. 
694 ;  7  Scott,  855,  S.  C. 

(r)  Doe  dem,  Hanley  o.Wood,  2  B. 
&  Aid.  724. 

(s)  Jones  V.  Reynolds,  4  Ad.  &  EH. 
805 ;   6  Nev.  &  M.  441 ;  7  Carr.  &  P. 

335,  o.  (y. 

(0  Co.  Litt.  6,  A. 
(u)  23  &  24  Geo.   IIL  c.  46,  s.  S, 
Irish ;  1 1  Geo.  IL  c.  19,  s.  14,  English. 
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sifted  and  raised  to  the  surfaca  A  yearly  sum  of  money  reserved  on  a 
demise  of  mines,  is  a  legal  rent ;  but  a  license  to  dig  for  minerals,  being 
only  an  incorporeal  hereditament,  a  similar  reservation  on  a  license  is 
not  8trictly(t;)  a  rent,  though  its  payment  may  be  enforced,  according 
to  the  nature  of  the  instrument  granting  the  license,  by  debt  or  cove- 
nant, or  by  an  action  for  use  and  occupation. 

The  reservation  of  part  of  the  sub8tance(ti;)  of  the  thing  demised, 
cannot  properly  operate  as  a  render,  though  it  may  take  effect  as  an 
exception.  A  reservation  of  a  portion  of  the  ore  of  a  mine,  when  raised 
to  the  surface  and  made  merchantable,  under  a  license  to  dig  for  mine- 
rals for  twenty-one  years,  was  held(a;)  only  to  confer  a  privilege  on  the 
adventurers  to  dig  for  ore,  on  the  terms  of  leaving  a  certain  portion  of 
that  ore  in  a  fit  state  for  the  landlord,  who  was  considered  as  an  occu- 
pier of  the  mine,  by  the  hands  of  the  adventurers.  However,  by  an 
actual  demise  of  lead-mines(y)  for  twenty-one  years,  paying  and  deli- 
vering to  the  lessor  one-fifth  part  of  the  lead,  which  should  be  smelted 
from  the  ore  raised  out  of  the  mines,  the  reservation  was  considered  to 
be  a  rent,  as  no  part  of  the  ore  was  to  be  delivered  in  its  primitive  state, 
nor  until  its  quality  had  been  totally  changed  by  the  application  of  la- 
boar  and  art  in  its  manufacture. 

6.  Mines,  minerals,  and  underground  produce,  undiscovered  at  the 
time  of  the  demise,  independently  of  any  exception  of  such  matters  out 
of  a  lease,  continue  the  property  of  the  owner  of  the  inheritance  in  de- 
mised premises ;  but  unless  they  are  expressly  excepted  out  of  the  ope- 
rdtion(z)  of  the  lease,  the  lessor  has  no  right  to  enter  on  the  premises 
to  search  for  mines  or  minerals,  during  the  continuance  of  the  demise. 
It  is  therefore  customary  to  except  out  of  leases  of  lands,  all  mines, 
minerals,  and  quarries,  and  under  such  an  exception(a)  the  reversioner 
has  a  right  to  enter,  and  sink  shafts,  and  to  carry  away  the  produce  of 
mines,  without  any  express  authority  for  that  purpose,  after  indemnify- 
ing the  occupier  for  any  injury  done  to  the  surface,  by  the  exercise  of 
such  right. 

If  the  lessor  has  any  reason  for  supposing  that  lands  contain  valu- 
able mines  or  minerals,  an  express  stipulation  should  be  introduced 
into  the  lease,  giving  the  lessor  a  right  to  manufacture  the  minerals, 
and  to  erect  suitable  buildings  for  that  purpose  upon  the  lands,  on 

(o)  Co.  Litt.  142,  A. ;  and  see  Han-  (y)  The  King  ».  Ld.  Pomfret,  5  M. 

key.  ex  narte,  1  Mont.  &  Mac.  247.  &  Selw.  139. 

(w)  Co.  Litt.  47,  A.,  142,  A.;  The         (z)  Lewis   v.   Branthwaite,  2   B.    & 

ftjng  r.  Ld.  Pomfret,  5  M.  &  Selw.  143.  Adol.  437. 

(jr)  The  King   r.  Inhabitants  of  St.  (a)  Ld.  Cardigan  r.  Armitage,  2  B. 

Austell,  5  B.  6c  Aid.  ijdS.  &  Cress.  197 ;  3  D.  &  Ry.  414. 
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making  an  allowance  to  the  tenant  for  the  ground  resumed,  to  be  esti- 
mated proportionably  to  the  rent  reserved  out  of  the  whole  of  the 
demised  premises.  If  the  compensation  shall  not  be  regulated  according 
to  some  fixed  standard,  an  allowance  might,  after  a  few  years,  be  de- 
manded by  the  tenant,  which  would  deprive  the  landlord  of  any  benefit 
to  be  derived  from  the  exception. 

7.  A  tenant  holding  lands  under  a  lease  for  lives,  or  for  years, 
without  mentioning  mines{b)9  has  a  right  to  work  such  mines  as  were 
open  at  the  time  of  granting  the  lease,  and  may  take  the  profits,  but 
is  not  at  liberty  to  open  any  new  mine.  If  there  be  open  mines,  and 
the  inheritor  demise  the  lands,  laith  the  mines  therein^  such  lease  will 
extend  only(c)  to  the  open  mines,  and  will  not  comprise  a  hidden 
mine ;  but  if  there  be  no  open  mine,  then  the  lessee  may  search  for 
mines,  and  manufeicture  and  sell  any  ore  which  shall  be  discovered  on 
the  premises. 

Although  a  tenant  who  has  only  a  limited  interest  in  lands,  cannot 
lawfully  open  a  new  mine,  yet  he  may  sink  new(</)  shafts  for  the  pur- 
pose of  working  the  veins  of  an  old  mine  which  had  been  opened  pre- 
viously to  the  grant  of  the  lease.  So  a  tenant  for  a  limited  term  is 
not  entitled  to  raise(«)  gravel,  sand,  marl,  limestone,  or  other  similar 
matters  concealed  in  the  earth  and  unopened,  when  the  demise  was 
made,  even  for  the  purpose  of  being  used  as  manure  for  the  improve- 
ment of  the  soil  of  the  demised  premises,  though  g^vel,  sand,  and 
limestone  may  be  raised(/)  for  necessary  repairs  of  buildings  on  the 
premises. 

Minerals  not  known  to  exist  at  the  time  of  granting  a  lease  of  lands, 
cannot  form  any  part  of  the  consideration  for  the  rent  reserved,  or  the 
covenants  to  be  performed.  Where  shell-marl  was  discovered  in  lands 
during  the  existence  of  a  lease,  it  was  contended  on  the  tenant's  behalf, 
that  he  might  use  a  sandy  soil  to  improve  clay,  or  might  mix  clay  with 
a  lighter  soil,  and  that  he  was  entitled,  on  the  same  principle,  to  use 
the  shell-marl  for  ameliorating  the  condition  of  his  farm ;  but  it  wasde- 
cided(^),  that  shell-marl  was  as  much  a  separate  substance  from  the 
soil  as  a  limestone  quarry,  and  that  the  tenant  had  no  right  to  raise  it. 


(b)  Lord   Darcy    v.  Askwith,    Hob.  (e)  Co.  Litt.  53,  B.;  2  Ro.  Abr.816, 

234 ;  ,Co.  Litt.  54,  B.  Waste,  pi.  26  and  27 ;  Purcell  r.  Nash, 

(c)'  Saunders's  case,  5  Rep.  12,  A.;  2  Jones,  116;  and  see  post,  chapter  oa 

Astry  V,  Ballard,  2  Lev.   185;    Thos.  Waste. 

Jones,  71.  (/)  2  Ro.  Abr.  816,  Waste,  pi.  27. 

id)  Whitfield  ».  Bewit,  2  P.  Wms.  (^)   Bethune    v.  Jervice,  1  Bell  on 

242  ;  Clavering  o.  Clavering,  2  P.  Wms.  Leases,  344. 
389. 
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even  for  the  improvement  of  his  farm,  without  special  authority  for  that 
purpose.  The  Court,  however,  declined  giving  any  opinion  whether 
a  tenant  might  take  clay-marl,  or  any  part  of  the  soil,  for  the  purpose 
of  placing  it  upon  another  part  of  the  farm,  without  the  landlord's  per- 
mission. The  same  rule  is  applicable  to  pipe-clay,  or  to  any  other(A) 
fossil  or  mineral  happening  to  be  discovered  during  the  continuance  of 
the  demise. 

8.  The  non-user(s)  of  a  reserved  right  to  mines,  upon  a  conveyance 
in  fee^  does  not  afford  any  presumption  of  abandonment,  as  mines  are 
often  purchased,  or  excepted,  not  only  without  any  immediate  view  to 
working,  but  for  the  express  purpose  of  keeping  them  unwrought,  un- 
til other  mines  shall  be  exhausted ;  and  though  a  right  of  mining  will 
not  be  lost,  at  law,  by  laches,  a  Court  of  Equity  will  not  assist  a  person 
who  lies  by,  while  he  sees  another  expending  his  capital(j),  and  be- 
stowing his  kbour,  in  making  a  mine  profitable,  without  giving  notice 
of  his  claim,  or  attempting  to  interrupt  the  operations. 

It  is  a  general  rule(A),  that  a  Court  of  Equity  will  not  direct  an 
account  and  satisfaction  for  waste  committed,  or  for  an  injury  in  the 
nature  of  waste,  where  the  claimant  has  a  title  at  law,  and  the  case  does 
not  afford  grounds  for  awarding  an  injunction  ;  but  in  the  case  of  mines 
and  collieries,  which  are  considered  a  species  of  trade,  an  account  of 
rents  and  profit8(/)  may  be  obtained,  though  no  grounds  are  laid  for  an 
injunction. 

9.  Several  Irish  Statutes  have  been  passed  to  encourage  the  work- 
ing of  collieries  and  mines,  by  enabling  persons  who  have  only  limited 
interests  to  grant  permanent  leases.  By  the  Irish  Statute(m),  10  Geo. 
1.  c.  5,  as  amended  by  the  Irish  Statute(n),  23  Geo.  II.  c.  9,  it  is 
enactedy  that  it  shall  be  lawful  for  all  ecclesiastical  persons,  bodies  cor- 
porate, colleges,  hospitals,  &c.,  and  every  tenant  for  life  with  an  imme- 
diate remainder  to  his  or  her  first  and  every  other  son  in  tail  male,  or 
to  a  husband(o),  tenant  for  life,  with  remainder  to  his  wife  for  life, 
with  remainder  to  their  first  and  every  other  son  in  tail  general  or  spe- 


(A)  In  the  case  of  Mojle  r.  Majle, 
Owen,  67,  it  waa  said,  that  to  dig  for 
atoDes  was  waste,  ualess  in  an  ancient 
Swy,  although  the  lessee  fill  it  up 
again;  and  Walrasley  said,  that  in  Lan- 
«jshire  it  is  waste  to  dig  marl,  unless  it 
he  emplojed  on  the  land. 

(0  Seaman  v.  Vawdrey,  16  Vesey, 
390;  Adair  v.  Shaftoe,  cited  19  Vesey, 
156-159.  ^ 

ij)  Senhouse  r.  Christian,  cited  15 
Vesey,  159 ;    Parrott  v.  Palmer,  3  My. 


&  K.  632 ;  Field  v.  Beaumont,  1  Swa. 
208. 

(jt)  Baily  v.  Taylor,  1  Russ.  &  My. 
73 ;  Eden  on  Injunctions,  206. 

(T)  Bishop  of  Winchester  v.  Knight, 
1  P.  Wms.  406 ;  JeflFerys  v.  Smith,  I 
Jac.  &  W.  298-302. 

(m)  10  Geo.  I.  c.  5,  Irish ;  and  see 
46  Geo.  III.  c.  71,  Irish. 

(n)  23  Geo.  II.  c.  9,  Irish ;  15  Geo. 
II.  c.  10,  Irish. 

(o)  23  Geo.  II.  c.  9,  s.  3,  Irish. 
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cial ;  or  to  a  wife,  tenant  for  life,  with  renuunder  to  her  husband  for  life, 
with  remainder  to  their  first  and  every  other  son  in  tail  general  or  spe- 
cial ;  or  to  a  father,  tenant  for  life,  with  remainder  to  his  son  for  life, 
with  remainder  to  the  first  and  other  sons  of  such  son  in  tail  general 
or  special,  by  indentures  under  their  hands  and  seals,  to  be  executed  in 
presence  of  two  or  more  witnesses,  whereof  counterparts  shall  be  exe- 
cuted, to  grant  leases  of  all  coal-mines,  for  any  term  not  exceeding 
forty-one  years  in  possession,  at  any  rent  not  less  than  two-pence  for 
every  ton  of  coals  which  shall  be  raised  and  laid  upon  the  bank,  without 
fine  or  other  consideration ;  and  to  grant  leases  of  all  other  mines  and 
minerals,  for  any  term  not  exceeding  thirty-one  years,  without  fine  or 
other  consideration  ;  and  so  as  the  most  improved  rent  should  be  reserv- 
ed upon  every  such  lease;  and  that  such  rent  should  not  be  less  in  value 
than  one-tenth  part  or  share  of  the  ore  to  be  raised  out  of  such  mines 
or  minerals^  without  any  regard  had  to  the  expenses  of  laying  same  on 
the  bank  :  Provided( /?),  that  where  such  lease  shall  be  made  by  such 
tenant  for  life  not  dispunishable  Jbr  wastes  two-fifth  parts  of  the  yearly 
rent  shall  be  made  payable  to  the  tenant  for  life,  and  the  other  three- 
fifths  of  such  rent  to  the  persons  who,  for  the  time  being,  shall  be  en- 
titled in  remainder :  and  in  case(9)  of  the  nonage,  idiotcy,  or  lunacy 
of  such  tenants  for  life,  it  is  enacted^  that  their  guardians,  trustees, 
and  committees,  respectively,  with  the  consent  of  the  Lord  Chancellor, 
may  grant  leases  not  exceeding  thirty-one  years,  of  all  such  mines  and 
minerals,  subject  to  the  like  conditions  and  restrictions:  and  all  such  leases 
are  rendered  void,  unless  such  mines  and  minerals  thereby  demised  shall 
be  effectually  worked  within  one  year  after  the  commencement  of  such 
leases,  or  in  case  at  any  time  afterwards  six  able  workmen  shall  not  be 
kept  employed  for  one  hundred  and  fifty  days  in  every  year. 

And  where  lands  are  let  in  fee-farm(r),  or  for  lives  renewable  for 
ever,  or  for  a  long  term  of  years,  excepting  thereout  mines  and  minerals, 
every  person  to  whom  the  rent  of  such  fee-farms,  or  the  immediate  re- 
version in  fee-simple,  or  in  fee-tail  expectant  on  such  leases  belongs,  is 
empowered  to  open,  dig,  and  work  all  mines  and  minerals,  in  or  upon 
such  lands,  or  to  carry  away  the  ore^  or  to  demise  the  same  for  thirty- 
one  years :  and  the  benefit  of  this  Act  is  extended  by  the  23  Geo. 
II.  c.  9,  to  tenants  for  life(«),  with  immediate  remainder  to  their  issue, 
of  mines  or  minerals  excepted  out  of,  or  reserved  upon,  grants  in  fee- 
farm. 

(/O  10  Geo.  L  c.  5,  s.  2,  Irish.  (r)  10  Geo.  L  c.  5.  s.  4.  Irish, 

(y;  10  Geo.  L  c.  5,  s.  3,  Irish.  (s)  23  Geo.  II.  c.  9,  s.  4,  Irish. 
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1.  Lbasbs  may  be  made  by  deed-poll,  which  is  a  declaration  by 
the  lessor,  under  his  hand  and  seal,  that  he  has  demised,  or  has  agreed 
to  demise,  lands  or  tenements  to  another  person,  for  a  certain  term,  at 
a  certain  rent. 

Leases  for  any  period  exceeding  three  years,  usually  are,  and  always 
should  be,  made  by  indenture(a),  which  is  an  agreement  under  seal  be- 
tween two  or  more  parties.  It  is  customary  to  execute  as  many  parts, 
or  duplicates  of  a  lease,  as  there  are  parties  beneficially  interested  in 
the  contract,  so  that  every  such  person  gets  a  duplicate  of  the  instru- 
ment. Formerly  the  lessor  only  executed  the  part  intended  for  the  te- 
nant, which  was  called  ^*  the  original,"  and  the  landlord's  part,  which 
was  only  executed  by  the  tenant,  was  styled  ^<  the  counterpart;"  but, 
according  to  modern  practice,  each  part  of  the  instrument  is  executed 
as  well  by  the  lessor  as  by  the  lessee ;  and  if  any  variance(6)  be  found 


(a)  It  is  a  common  practice  to  place  so  as  to  make  them  exactly  agree  with 

the  several  parts  of  a  lease  one  over  tlie  each  other, 
other,  and  to  cut  the  upper  margin  of         (6)  Finch's  Law,  109. 
such  parts  in  a  waved  or  indented  line 
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to  exist  between  the  two  parts,  a  court  of  justice,  considering  the  lease 
to  be  the  act  of  the  landlord,  will  construe  it  in  the  manner  most  fa- 
vourable to  the  tenant. 

The  counterpart  of  a  lease  will  be  received  as  evidence  of  the  exe- 
cution of  the  '*  original,"(c),  not  only  against  the  lessee,  but  against 
any  person  claiming  under  the  lessee,  though  not  a  party(d)  to  the  in- 
strument. A  party  who  has  taken  under  a  lease  all  the  interest  which 
the  lease(e)  is  calculated  to  give,  will  not  be  permitted  to  dispute  its 
due  execution.  Where  the  counterpart  of  a  lease,  duly  executed  by 
the  lessee,  was  produced  in  evidence  by  the  lessor,  the  Court  held(/), 
that  the  lessee  ought  not  to  be  suffered  to  impeach  its  validity,  by  shew- 
ing that  the  original  lease  was  insufficiently  stamped.  However,  in  an 
action  of  covenant  for  non-payment  of  rent,  under  an  indenture  alleged 
to  have  been  executed  by  four  persons,  though  the  counterpart  of  the 
lease,  executed  by  the  lessee(^),  was  proved,  it  was  ruled  that  the  les- 
see might  produce  the  original  lease,  for  the  purpose  of  shewing  it  had 
only  been  executed  by  two  of  the  lessors.  A  counterpart  of  a  lease  is 
properly  executed  only  by  the  grantee,  but  if  the  instrument  is  exe- 
cuted by  both  parties,  it  is  either  the  sole(A)  document  which  exists, 
or  it  is  a  duplicate,  and  to  use  it  as  a  duplicate,  it  must  be  shewn  that 
one  part  was  duly  stamped,  though  the  execution  of  a  counterpart  by 
the  lessee  may,  as  against(t)  him,  be  evidence  of  the  execution  of  the 
original. 

Indentures  of  lease  should  be  made  between  the  granting  parties, 
or  lessor,  of  the  one  part,  and  the  lessee  of  the  other  part ;  and  if  mort- 
gagees or  trustees  are  required  to  join  in  the  instrument,  the  number  of 
parties  must  be  increased.  Any  person,  in  fact,  giving,  or  taking  by 
his  own  contract,  any  property  which  is  the  subject  of  the  demise, 
should  be  made  a  party,  as  none(J)  but  a  party  is  capable  of  taking  an 
immediate  estate  under  a  lease.  If  a  lease  be  granted  by  letter  of  at- 
torney(&),  the  principal  should  be  named  as  the  lessor,  and  the  attorney 


(c)  Pearse  w.  Morrice,  3  B.  &  Adol. 
396 ;  Burleigh  v.  Stibbs,  5  T.  R.  465 ; 
Berkeley  v.  Hardy,  5  B.  &  Cr.  359 ; 
Eyton  V.  Eyton,  Prec.  in  Cha.  116; 
Hall  V.  Ball,  3  Mann.  &  Gr.  242 ;  3 
Scott,  N.  Rep.  577. 

(rf)  Doe  rf«ft.West  r.  Davies,  7  East, 
363 ;  Nash  v.  Turner,  1  Espin,  N.  P. 
C.  217 ;  but  see  Pearse  v.  Morrice,  4 
Nev.  &  M.  48 ;  2  Ad.  &  Ell.  84 ;  Yel- 
verton  ».  Cornwallis,  Noy,  53. 

(e)  Burnett  p.  Lynch,  5  B.  &  Cress. 
589-604 ;  8  D.  &  lly.  368,  by  Bayley,  J. 


(/)  Paul  ».  Meek,  2  Y.  &  Jerv.  116. 

(g)  Wilson  V.  Woolfryes,  6  M.  & 
Selw.  341. 

(h)  Doe  (few.  Wright  v.  Smith.  8  Ai 
&  Ell.  255 ;  3  Nev.  &  P.  335.  by  Little- 
dale,  J. 

(0  Berkeley  ».  Hardy,  5  B.  &  Cress. 
359,  by  Lord  Tenterden. 

(j)  Co.  Litt.  231,  A. ;  East  Skidmore 
V,  Vandstevan,  Cro.  EL  56;  2  Instit. 
673* 

(A)  Combe's  case,  9  Rep.  75 ;  Fpontin 
V.  Small,  2  Ld.  Raym.   1418;  2  Stn. 
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should  subscribe  the  name  of  his  principal,  and  not  his  own  name,  to 
the  instrument,  as  the  agent  is  only  authorized  by  the  letter  of  attor- 
Dey  to  stand  in  the  place  of  his  principal. 

The  lease  is  usually  prepared  at  the  tenant's  expense,  but  the  land- 
lord's solicitor  is  generally  employed  by  the  tenant  to  carry  into  execu- 
cioQ  any  agreement  for  a  lease,  or  for  the  renewal  of  a  lease  between 
the  parties,  and  if  the  lessor,  under  such  circumstances,  pay  his  own 
solidtor  the  costs  of  the  lease,  or  renewal,  he  may  recover(/)  the  amount 
from  the  tenant  in  an  action  for  money  paid  to  his  use.  Under  an 
agreement  in  writing  that  the  landlord  should,  at  the  request  and  costs 
of  the  tenant,  grant  him  a  lease  of  certain  premises,  if  the  landlord  re- 
quire a  counterpart(m),  he  must  bear  the  expense  of  it  himself. 

A  tenant  is  considered  to  be  a  trustee  of  the  lease,  both  for  the 
landlord  and  for  himself,  and  the  landlord  has  a  right(n),  for  any  pur- 
pose for  which  he  shall  require  it,  to  obtain  an  order  of  the  Court  for 
liberty  to  inspect  the  lease,  and  take  a  copy  of  it  at  his  own  expense. 
If  a  landlord  has  lost  his  counterpart  of  the  lease,  and  applies  to  his  te- 
nant for  a  copy,  to  be  made  at  the  landlord's  expense(o),  a  Court  of 
Equity  will  compel  the  tenant  to  furnish  the  copy,  and  will  also  order 
him  to  pay  the  costs  of  the  suit  for  obtaining  it.  The  property  in 
the  tenant's  part  of  an  indenture  of  lease  is  in  the  lessee,  and  the  coun- 
terpart belongs  to  the  lessor;  and  on  the  determination  of  the  demise,  by 
efflux  of  time,  or  by  forfeiture,  as  the  tenant  may  have  occasion  for 
its  use  in  an  acdon  of  covenant  against  his  landlord,  the  lessor  has  no 
right  to  get  back(p)  the  instrument  from  his  tenant,  and  cannot  main- 
tain trover  for  its  recovery. 

2.  The  general  rule  laid  down  by  Lord  Coke(5'),  on  the  subject  of 
parties  to  leases,  is,  that  no  person  can  take  an  estate  in  possession  un- 
der a  deed,  unless  he  be  a  party,  but  that  a  stranger  may  take  by  way 
of  remainder  ;  and  Lord  Ellenborough,  in  pronouncing  the  judgement 
of  the  Court  in  Storer  v.  Gordon(r),  stated,  that  the  immediate  opera- 
tion of  a  deed,  importing  to  be  made  between  the  persons  who  are 


705;  Wilks  V,  Back,  2  East,  142;  and 
we  Lowther  v.  Kelly,  8  Mod.  115;  1 
Prest  Abst.  294. 

(0  Grissell  V.  RobinsoD,  3  Bing.  N. 
Ca.  10 ;  3  Scott,  329. 

(m)  Jennings  v.  Major,  8  Carr.  &  P. 
61. 

(n)  Doe  r.  Slight,  I  Dowl.  Pr.  Ca. 
Jj)3 ;  Blakey  v.  Porter,  1  Taunt.  380 ; 
K^ing  V.  King,  4  Taunt.  Q^^-,  and  see 


Pickering  v.  Noyes,  1  B.  &  Cr.  362 ;  2 
D.  &  Ry.  386. 

(o)  Perry  ».  Newenham,  1  Moll.  72, 
by  Sir  Anthony  Hart. 

(p)  Hall  V.  Ball,  3  Mann.  &  Gr.  242; 
3  Scott's  N.  Rep.  577. 

{q)  Co.  Litt.  231,  A. ;  2  Instit,  673. 

(r)  Storer  v.  Gordon,  3  Maule  & 
Selw.  322;  Wright  dem.  Plowden  v. 
Cartwright,  1  Burr.  282. 
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named  in  it  as  executing  the  same,  is  to  be  confined  to  those  persons 
who  are  parties  to  the  instrument,  and  that  no  stranger  can  take  under 
it,  except  by  way  of  remainder,  nor  can  any  stranger  sue  upon  any  of 
the  covenants  it  contains. 

A  person  becomes  a  party  to  a  deed-poll,  if  he  be  named  as  the 
person(«)  by  whom,  or  to  whom,  the  grant  is  made ;  but  none  are  con- 
sidered as  parties  to  indentures,  unless  named  as  such  in  the  clause  ap- 
propriated for  thai;  purpose.  Lord  Stourton  being  sdsed  in  fee,  by 
indenture  made(^)  between  him  and  Thomas  Hobart,  granted  to  Tho- 
mas Hobart  certain  tenements,  to  hold  to  him  and  his  three  sons  for  their 
lives,  and  for  the  life  of  the  survivor  of  them  successively :  on  the  death 
of  Thomas  Hobart  the  lessee,  it  was  decided  that  his  sons  could  not 
take  in  possession,  because  they  were  not  named  in  the  premises  of  the 
deed,  nor  by  way  of  remainder,  because  the  intent  of  the  deed  was, 
that  they  should  take  along  with  their  father  in  possession,  which  was 
prevented  by  the  express  limitation  in  the  habendum  to  them  succa- 
sively^  nor  could  there  be  any  occupancy  on  the  father's  decease,  be- 
cause the  sons  were  mentioned  as  persons  to  take  an  estate,  and  not 
merely  as  cestuique  vies  ;  so  that,  in  effect,  the  lease  was  only  for  the 
life  of  the  lessee,  and  expired  on  his  death. 

By  indenture,  it  was  agreed  between  James  Simmonds,  for  and 
on  behalf  of  William  Berkeley,  of  the  one  part,  and  J.  Hardy,  of  the 
other  part,  that  William  Berkeley  should  let,  and  J.  Hardy  should 
take  certain  farms  at  a  specified  rent,  payable  to  William  Berkeley : 
the  covenants(M)  were  expressed  to  be  made  by  Hardy  to  Berkeley, 
and  the  lease  was  executed  by  Simmonds  in  his  own  name,  and  also 
by  the  lessee.  In  an  action  of  covenant  brought  in  the  name  of  Wil- 
liam Berkeley  against  the  lessee,  it  was  contended  that  the  deed  might 
be  considered  as  a  deed-poll  executed  by  the  lessee ;  but  it  was  ruled, 
that  in  such  a  view  of  the  case  there  would  be  no  demise  to  lay  a  foun- 
dation for  the  tenant's  covenants,  and  that  the  deed  being  executed  ^^ in- 
ter partes"  the  plaintiff,  William  Berkeley,  must  be  deemed  a  mere  stran- 
ger, and  could  not  sustain  an  action  for  breach  of  any  of  the  covenants 
under  the  lease.    It  is  not  requisite,  however,  to  specify  all  the  parties 

(0  2  Prest  Conv.  394.  355 ;   8  D.  &  Ry.    102,  S.  C. ;   Lord 

It)  Windsmore  dem.  Long  v.  Hobart,  Southampton  v.  Brown,  6  B.  &  Cr<^ 

Hob.  313;    Cro.   Eliz.  58;    Godb.  51  ;  718;  Barford  v.  Stuckey,  2  Bro.  &  K- 

Hutt.  87,  S.  C;  Greenwood  dem.  Fisher  333;    5  Moo.   22;   and  see  Frontin  r. 

t.  Tjler,  Hob.  314;  Palm.  29;  Cro.  Jac.  Small,  2  Ld.  Raym.  1418;  2  Stra.  705, 

563,  S.  C.  Lowther  v.  Kelly,  8  Mod.  115. 
(u)  Berkeley  r.  Hardy,  5  B.  &  Cress. 
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to  a  deed  by  their  proper  names,  if  they  be  so  described  that  they  can  be 
accurately  ascertained.  The  banking-house  of  the  Right  Honourable 
David  La  Touche  and  Company  being  made  parties  to  a  deed,  by  the 
name  of  their  firm,  it  was  ruled(t7),  that  an  action  of  covenant  might  be 
supported  in  the  name  of  John  David  La  Touche,  who  was  the  survi- 
ving partner  of  the  firm ;  for  though  not  specifically  named,  he  was 
sufficiently  described  as  a  party  to  the  deed. 

A  person  not  named  as  one  of  the  parties  in  a  lease,  may  enter  into 
a  covenant  with  the  lessor,  or  with  any  of  the  parties  to  the  deed,  for 
payment  of  the  rent,  or  performance  of  any  other  act  incident  to  the 
holding,  but  a  party  to  the  deed  cannot  covenant  with  another  who  is 
not  a  party.  By  articles  of  agreement(f^)  between  John  Salter  and 
Charles  Rock,  John  Salter  set  a  house  to  Charles  Rock,  at  a  certain 
rent,  and  John  Kidgly,  who  was  not  a  party,  covenanted  for  himself, 
that  the  lessee  should  pay  the  rent,  and  an  action  of  covenant  was  held 
to  lie  upon  this  instrument,  against  John  Kidgly,  for  non-payment  of 
rent  by  the  lessee. 

The  doctrine  that  those  persons  only  can  sue,  or  be  sued  upon  an 
indenture(:c),  who  are  named  or  described  in  it  as  parties,  is  applicable 
exclusively  to  deeds,  and  is  not  extended  to  contracts  which  are  not 
under  seal. 

3.  On  the  execution  of  a  lease  by  the  lessor,  the  property  demised 
vests  in  the  lessee,  until  his  disagreement  be  shewn  (^)  by  refusing  to 
sign  the  lease,  or  to  accept  the  interest,  and  by  such  refusal  the  deed  is 
rendered  inoperative ;  but  the  lessee,  by  entering  upon  the  lands,  or 
taking  the  profits,  becomes  answerable  for  payment  of  the  reserved 
rent,  and  for  performance  of  the  covenants  annexed  to  the  land.  Sir 
Edward  Coke  has  extracted  a  case  from  the  Year-book(z),  38th  Edw. 
III.,  from  which  it  appears  that  a  lease(a)  by  indenture  was  made  to  two 
persons,  for  years,  reserving  rent,  and  was  executed  only  by  one  of  them, 
whereby  the  lessees  bound  themselves  to  the  lessor  in  the  sum  of  twenty 
poonds,  in  case  certain  conditions  comprised  in  the  deed  were  not  per- 
formed. In  an  action  (of  debt)  brought  by  the  lessor  against  the  party 
who  executed  the  lease>  the  defendant  pleaded  that  his  companion  in  the 


(r)  La  Toache  v.  Whaley,  Hayes  & 
J.  43. 

(w)  Salter  v.  Kidgly.  Carth.  76;  1 
Show.  58 ;  Rep.  temp.  Holt,  210. 

(x)  Beckham  o.  Drake,  9  Mees.  &  W. 
93,  11  Mees.  &W.  3 13,  overruling  Beck- 
ham r.  Knight.  4  Bing.  N.  C.  243. 

(9)  Thompson  v.  Leach,  2  Ventr.  198; 
3  Ley.  284 ;  3  Mod.  298. 


(z)  Co.  Litt  231,  A.,  Com.  Dig.  Co- 
venant, A.  1 ;  Co.  Litt.  229,  A.,  Com. 
Dig.  Fait,  C.  2. 

(a)  Year  Book,  38  Edw.  III.  Hilary, 
fol.  8;  Brett  v.  Cmnberland,  1  Ro.  Rep. 
359 ;  2  Ro.  Rep.  63 ;  Cro.  Jac.  399  ; 
Abercrombie  v,  Hickman,  8  Ad.  &  £11. 
683;  3  Nev.  &  P.  676;  1  Dyer.  13  B. 
pi.  66 ;  and  see  Appendix,  No.  13. 
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lease  was  living,  and  was  not  named  in  the  writ :  the  plfuntiff 's  coun- 
8el(6)  relied  upon  a  diversity  between  the  rent  reserved,  which  was 
parcel  of  the  lease,  and  the  twenty  pounds  demanded,  which  was  a  sum 
in  gross,  and  that  though  the  lessee,  who  had  not  executed,  was  bound 
by  his  agreement  to  pay  the  rent,  yet  he  was  not  liable  for  the  twenty 
pounds,  being  a  sum  in  gross,  collateral  to  the  lease,  and  not  annexed 
to  the  land  :  but  it  was  adjudged  that  the  writ  abated,  as  the  absent 
lessee  had  agreed  to  the  lease,  and  was  chargeable,  by  the  indenture, 
for  the  sum  in  gross. 

Mr.  Butler,  in  his  note(c)  on  this  passage,  does  not  adopt  Sir  Ed- 
ward Coke's  version  of  the  case  referred  to,  and  seems  to  think  it  was 
decided  that  a  party,  by  his  acceptance  of  a  lease  by  indenture,  without 
sealing  the  instrument,  was  only  liable  for  the  rent  reserved,  and  not 
for  the  observance  of  a  condition  in  gross.  Brooke(c/)  adopts  the  same 
construction  as  Lord  Coke,  though  he  doubts  the  law  as  applied  to 
conditions  in  gross.  Mr.  Piatt,  in  his  treatise(e),  acquiesces  in  Lotd 
Coke's  translation,  but  insists  that  the  case  does  not  warrant  the  posi- 
tion, because  the  action  was  brought  in  debt,  and  not  in  covenant.  It 
appears,  however,  that  the  action  of  debt  was  brought  upon  the  core* 
nant  in  the  lease  for  payment  of  the  sum  of  twenty  pounds,  and  it  was 
not(y^  disputed  that  the  action  might  have  been  sustained  against  i)oth 
lessees. 

This  doctrine  is  founded  upon  the  principle,  that  the  acceptance  of 
possession  imder  an  indenture  of  lease,  should  be  considered  equivalent 
to  an  actual  execution  of  the  instrument  by  the  lessee,  so  fiu*,  at  least, 
as  relates  to  covenants  affecting  the  demised  premises. 

Where  a  lease  is  made  by  indenture  to  a  person  for  his  life,  with 
remainder  over,  subject  to  certain  covenants,  and  the  tenant  for  life 
seals  the  deed  and  dies,  if  the  remainder-man(^)  enter,  he  will  be  bound 
to  perform  the  covenants  in  the  indenture,  although  he  never  sealed  it, 
because  he  takes  by  force  of  the  writing,  in  which  the  covenant  is  cona- 
prised,  and  therefore  shall  be  bound  by  the  covenant.  In  like  maoDer, 
a  party  having  by  deed  assigned  a  leasehold  estate  for  the  residue  un* 


(b)  Finchden. 

(c)  Butler's  note,  141,  to  Co.  Litt. 
231,  A. 

(d)  Bro.  Abr.  Dett.  pi.  38;  Bro.  Abr. 
Obligations,  pi.  13 ;  1  Dyer,  13  B.  pi. 
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(e)  Piatt  on  Covenants,  10. 

(/)  ^^  tbe  original  case  in  the  Ap- 
pendix, No.  13;  Sicklemore  t;.  Simonds, 
Cro.  EUz.  797 ;  post,  Book  v,  c.  9, No.  I. 


.  (g)  Litts.  374;  Co.  Litt  231,  A.; 
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163 ;  1  Ro.  Rep.  339;  Burnett  o.  Lynch. 
5  B.  &  Cress.  596 ;  8  D.  &  Rjr.  368.  S. 
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Ell.  683 ;  3  Nev.  &  P.  676,  S.  C. 


PARTIES. 


383 


expired  of  a  term  for  years,  containing  an  express  covenant  on  the  part 
of  the  assignee  to  pay  the  rent,  and  perform  the  covenants  in  the  lease, 
though  the  assignee  never  executed  the  deed,  yet  as  he  accepted  the 
transfer  of  the  interest  subject  to  such  an  express  stipulation,  Lord 
Eldon  held,  that  even(A)  a  court  of  law,  and  certainly  a  Court  of 
Equity,  would  not  suffer  the  assignee  to  avail  himself  of  his  own  omis- 
sion to  execute  the  deed. 

Allan  Brown  and  William  Radcliffe,  being  possessed  of  certain 
premises  for  a  term  of  years,  subject  to  rent  and  covenants,  by  inden- 
ture dated  in  August,  1835,  assigned  their  estate  to  the  defendant,  who 
covenanted  to  save  the  assignors  harmless,  and  keep  them(t)  indemni- 
fied against  all  actions  on  account  of  such  rent  and  covenants :  the 
defendant  entered  into  possession  without  ever  having  executed  the  as- 
signment, and  the  plaintiff.  Brown,  being  compelled  to  pay  the  reserved 
rent  and  costs,  brought  his  action  against  the  defendant  for  breach  of 
the  covenant  of  indemnity,  and  by  his  declaration  alleged,  that  the  de- 
fendant entered  into  possession  of  the  premises  assigned  :  the  defendant 
having  pleaded  ^^non  estfactum^"  the  question  was  raised  on  demurrer, 
whether  an  action  of  covenant  lay  against  the  defendant  as  assignee  in 
jHmeision  of  the  premises,  though  he  had  not  signed  or  sealed  the  in- 
strument. The  demurrer  was  overruled,  because  the  covenant  of  in-» 
demnity  was  a  covenant(7')  in  gross ;  and  it  was  held,  on  the  authority 
of  Burnett  v.  Lynch(A),  that  whatever  other  remedy  the  plain  tiff  might 
have,  he  bad  no  right  to  maintain  an  action  of  covenant  against  a  per- 
son who  never  executed  the  deed. 

4.  Where  covenants  have  been  entered  into,  in  contemplation  of  a 
lease  intended  to  be  granted,  the  relation  of  landlord  and  tenant  will 
not  be  created,  unless  the  instrument  of  demise(/)  be  executed  by  the 
lessor,  or  owner ;  for  although  a  lease  be  executed  by  the  lessee,  who 
enters  into  possession,  yet  in  default  of  its  execution  by  the  intended 
lessor,  the  lessee,  by  reason  of  the  failure  of  the  consideration,  will  be 


(h)  Stftines  V.  Morris,  1  Ves.  &  B. 
14;  Wilkins  17.  Fry,  1  Meriv.  266,  bv 
Sir  William  Grant;  WiUson  v.  Leonard, 
3  Bear.  373. 

(0  Brown  9.  M'Farran,  5  Irbh  Law 
Rep.  212. 

0)  Whitton  ».  Peacock,  2  Bing.  N. 
C.411;  2  Scott,  630. 

(A)  Burnett  v.  Ljnch,  5  B.  &  Cress. 
569;  8  D.  &  Ry.  376,  S.  C. 

(0  Rose  V.  Poulton,  2  B.  &  Ad.  822- 
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2  Q.  B.  Rep.  580,  S.  C. 
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relieved  from  the  obligations(9n)  imposed  by  the  deed,  as  there  is  no 
demise  in  existence,  which  can  support  the  lessee's  covenants. 

In  an  action  of  covenant  by  the  assignee  of  the  lessor  against  the 
lessee,  upon  a  plea  that  the  lease  never  was  executed  by  the  lessor,  it 
appeared  that  the  lease  had  only  been  executed  by  the  lessee,  who  en- 
tered under  it :  Lord  Abinger(n)  observed,  that  if  the  lessor  had  exe- 
cuted the  lease,  the  covenants  would  have  been  annexed  to  the  reversion 
expectant  on  its  determination,  which  reversion  would  have  been  duly 
assigned  to  the  plaintiff,  but  as  the  intended  lessor  did  not  execute  the 
lease,  either  the  covenants  were  void,  because  they  were  entered  into 
in  contemplation  of  and  were  founded  upon  the  existence(o)  of  a  lease 
which  had  failed,  or  if  the  lease  should  be  considered  as  not  essential 
to  the  validity  of  the  covenants,  because  the  lessee  executed  the  inden- 
ture and  took  possession,  still  they  were  annexed  to  the  reversion  ex- 
pectant upon  a  mere  lease  at  will{p\  for  such  was  the  only  interest 
which  passed  to  the  lessee  by  the  implied  assent  of  the  lessor,  and  the 
lease  not  being  executed  by  the  intended  lessor,  there  could  be  no 
e8toppel(9)  for  want  of  mutuality. 

An  opinion  has  been  expressed  by  the  English  Court  of  Queen's 
Bench,  that  the  omission(r)  of  the  lessor  to  execute  a  lease  does  not 
afford  any  answer  to  an  action  at  his  suit  for  breach  of  covenant  by  the 
lessee,  because  if  one  party  execute  his  part  of  an  indenture  it  becomes 
his  deed,  though  the  instrument(«)  be  not  executed  by  the  other  party; 
and  a  distinction  was  taken  by  the  Court  in  respect  of  an  action  between 
the  immediate  parties  to  the  deed;  and  an  action  by  the  assignee  of  a 
supposed  reversion,  which  is  incapable  of  being  transferred,  as  there 
cannot  be  a  reversion  expectant  on  the  determination  of  the  lease, 
when  the  instrument  is  not  executed  by  the  lessor. 

In  some  instances  a  joint-covenantee  may,  without  execating(<) 


(m)  Duchess  of  Chandos  v.  Brownlow, 
2  Ridgw.  P.  C.  405,  406. 

(n)  Cardwell  o.  Lucas,  2  Mees.  & 
W.  111. 

(o)  Soprani  v.Skmro,  Yelv.  18 ;  Com. 
Dig.  Ck>Tenant8,  F. ;  Rose  v.  Potdton,  2 
B.  &  Adol.  831 ;  but  see  Cooch  v.  Good- 
man, 2  Gale  &  Dav.  159 ;  2  Q.  B.  Rep. 
580,  S.  C. 

(o)  Cardwell  v.  Lucas,  2  Mees.  & 
W.  111. 

(q)  Wilson  w.  Woolfryes,  6  M.  & 
Selw.  341. 

(r)  Cooch  t'.  Goodman,  2  Gale  &  Day. 
159 ;  2  Q.  B.  Rep.  580,  S.  C. ;  but  see 


Doe  dem,  Marlow  v,  Wiggins,  7  Jnnst, 
529. 

is)  Com.  Dig.  FMt  C.  2,  citing  Fos- 
ter  V,  Mapes,  Cro.  Elii.  212,  which 
seems  to  be  more  correctly  stated,  i 
Leon.  324 ;  Owen,  100  ;  and  it  a{^)ean 
clearly  that  the  lease  was  executed  b; 
the  lessor  and  only  by  one  of  the  lessees. 

(0  Clement  v,  Henlej,  2  Ro.  Abr. 
22;  FaitsF.pl.  2;  Vernon  cJeffiies.^ 
Stra.  1146;  7  Mod.  356,  S.C.;  Petrie 
V.  Bury,  3  B.  &  Cress.  353  ;  5  D.  &  Rj* 
152,  S.  C. ;  Lane  o.  Drinkwater,  1  Cro. 
M.&  Rose.  599;  5  Tyrw.  40. 
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the  deed,  join  in  an  action  for  breach  of  covenant  against  the  cove- 
nantor, whether  the  covenant(tt)  be  contained  in  a  deed-poll  or  inden- 
ture. It  was  held,  too  clear  for  argument(t;),  that  if  an  indenture  of 
charter-party  be  made  between  A  and  B  of  one  part,  and  C  and  D  of 
the  other  part,  and  there  are  covenants  on  each  side,  and  A  alone  seals 
of  one  part,  and  C  and  D  of  the  other  part,  but  it  is  expressed  through- 
out the  deed  that  A  and  B  covenant,  and  are  covenanted  with,  in 
such  case  A  and  B  may  join  in  an  action  against  C  and  D  for  breach 
of  any  of  the  covenants  on  their  part;  and  it  is  now  settled  that  alljoint- 
covenantee8(«7)  must  sue,  though  some  of  them  have  not  sealed  the  deed. 

5.  An  ordinary  lease  ought  not  to  contain  any  recital  of  the  terms 
of  the  agreement  between  the  parties,  or  of  the  lessor's  title ;  and  where 
the  tenant  previously  enjoyed  the  land,  under  an  equitable  article,  or 
accepted  proposal,  it  is  more  prudent  to  omit  any  recital  of  such  con- 
tract, unless  with  a  view  of  obtaining  priority  over  encumbrances 
created  by  the  landlord,  intervening  between  the  date  of  the  equitable 
agreement  and  the  execution  of  the  lease. 

In  the  renewal  of  a  lease,  pursuant  to  a  covenant  for  that  purpose, 
it  will  be  proper  to  recite  the  original  lease  and  the  covenant  to  renew, 
and  that  the  estate  and  interest  of  the  original  parties  are  vested  in  the 
parties  renewing,  the  deaths  which  rendered  a  renewal  necessary,  and 
the  nomination  of  new  lives ;  and  then  to  demise  the  premises,  inserting 
all  the  clauses  and  covenants  contained  in  the  original  lease,  consistent 
with  the  change  of  parties,  and  the  existing  state  of  the  lands.  All 
unnecessary  recitals  should  be  avoided,  in  framing  an  assignment  of  a 
lease  for  valuable  consideration,  as  such  statements  can  seldom  be  ser- 
viceable to  a  purchaser,  and  may  affect  him  with  constructive  nodce  of 
encumbrances,  or  adverse  claims. 

6.  The  operative  words  in  a  lease  of  lands  for  years,  are  '*  demise, 
grant,  and  to  farm-let,"  and  in  a  freehold  lease,  *' grant,  bargain,  sell, 
and  release."  The  word  <'  demise,"  taken  strictly,  is  confined  to  a  te- 
nancy, or  holding  derived  from  the  rules  of  the  common  law,  and  not 
under  the  Statute  of  Uses,  and  is  properly  applicable  to  the  subject  of 
any(x)  common-law  lease,  either  for  years,  or  for  lives. 

The  word  "farm"  takes  its  origin  from  the  Saxon  term  "feorme," 
signifying  provisions,  as  rents,  prior  to  the  reign  of  Henry  1.  were  com- 

(m)  Locke  «.  Lucke,  1  Lutw.  305 ;  5  D.  &  Ry.  162. 

Cooker  V.  Child,  2  Lev.  74.  (ar)  Rastall's  Entries,  647.  A. ;  2  In«tit, 

(p)  Clement  v.  Henley,  2  Ro.  Abr.  483.     The  proper  form  of  pleading  a 

22,  Faits.  pL  2.  conveyance  for  life  with  livery  of  seisin, 

iv)  Petrie  ».  Bury,  3  B.  &  Or.  353 ;  is  to  allege  it  as  a  "  demise  for  life." 
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monly  reserved  in  articles  of  food.  The  same  word,  at  a  later  period, 
acquired  the  meamng(^)  of  rent»  and  the  expression  used  in  leases,  "  to 
farm-let"  {adjirmam  trcuiere)^  only  means  to  let  at  a  rent. 

Upon  the  execution  of  a  lease,  the  lessee  is  entitled  to  be  put  into 
actual  possession  of  the  demised  premises,  at  the  period  specified  in 
the  instrument ;  and  where  either  the  lessor,  or  an  occupier,  obsti- 
nately refuses  to  let  the  lessee  into  possession,  although  the  premises 
might  be  recovered  by  ejectment,  the  lessee(z)  may  recover  damages 
from  the  lessor  for  not  giving  the  actual  possession,  as  the  lessee  is  not 
bound  to  encounter  the  risk  of  a  law-suit.  In  an  action  by  lessee 
against  lessor  for  refusing(a)  to  let  the  lessee  into  possession  under  a 
demise  for  one  year  from  the  25th  of  March,  the  fixtures  to  be  valued 
and  paid  for  on  entry,  evidence  of  a  tender  made  by  the  lessee  on  the 
lOth  of  Aprils  of  the  value  of  the  fixtures,  was  held  admissible;  for 
though  the  lease  commenced  on  the  25th  of  March,  the  plaintiff  had  a 
continuing  right  of  entry,  and  was  only  bound  to  pay  for  the  fixtures 
when  he  entered. 

Where,  however,  a  written  agreement  was  entered  into  for  an  as- 
signment of  the  interest  in  a  public-house,  which  was  occupied  by  the 
assignor  himself,  together  with  several  cottages  occupied  by  weekly 
tenants,  it  was  ruled(6)  that  the  contract  did  not  necessarily  import 
that  actual  possession  of  the  cottages  was  to  be  given,  by  turning 
out  the  occupiers,  and  that  it  was  properly  submitted  to  the  jury, 
whether  the  conduct  of  the  purchaser  did  not  shew  he  had  assented  to 
receive  a  constructive,  instead  of  an  actual  delivery  of  possession  of  the 
cottages. 

7.  The  tenements  or  parcels  intended  to  be  demised  should  be  des- 
cribed with  a  reasonable  decree  of  accuracy,  and  such  qualifications  and 
exceptions  should  be  introduced  as  may  be  necessary  to  effectuate  the 
intention  of  the  parties.  Farming  leases,  after  setting  out  the  names, 
or  denominations,  and  boundaries  of  the  subject  of  the  demise,  usually 
refer  to  the  occupation  of  the  preceding  tenant,  which  being  matter  of 
notoriety,  affords  a  safe  role  for  ascertaining  the  extent  of  the  holding. 

The  extent  of  land  which  general  words  inserted  in  a  lease,  or  as- 
signment, shall  embrace,  must  depend  on  the  object  and  intention  of 
the  parties,  to  be  collected  from  the  deed :  and  where  the  object  of  the 

(y)  Firma,  reditus  est  qm,  in  locan-  Mann.  842,  S.  C. ;  Edman  r.  Allen,  6 

dis  prsediis,  domino  elocanti  reservatur.  Bing.  N.  C.  19;  8  Soott,  261,  S.  C. 

Spelm.  Gloss,  in  Verbo.  (a)  Edman  v.  Alien,  6  Bing.  New  Ca* 

(z)  Coo  V.  Clay.  5  Bing.  440 ;  3  Moo.  19 ;  8  Scott,  261,  S.  C. 

&  P.  57 ;  Hawkes  p.  Orton,  5  Ad.  &  (b)  Palmer  v.  Temple,  6  Nev.  &  M. 

Ell.  367-376,  by  Patteson,  J. ;  6  Nev.  &  159. 
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parties  is  only  to  pass  a  particular(c)  estate,  general  words  inserted  in 
the  deed  will  be  restricted  so  as  to  meet  the  obvious  intention.  The 
Bishop  of  Ely  made  a  lease  of  his  manor*house,  and  the  site  thereof, 
and  of  certain  specified  closes  and  demesnes,  by  particular  names  (and 
of  all  other  his  lands  and  demesnes),  upon  which  it  was  questioned  whe- 
ther an  ancient  park  and  copyhold  land  should  pass,  and  it  was  resolved 
that  neither  of  them  passed  by  these  latter  general  words,  for  that  nei- 
ther the  park  nor  the  copyhold  could  be  intended  to  be  demesnes,  and 
that  in  such  cases  a  grant  shall  not  receive  any  violent  construction, 
but  according  to  the  intention  of  law. 

So  where  an  estate  consisted  of  thirteen  closes,  and  eight  of  the 
closes  were  specifically  granted  by  name,  it  was  ruled(^)  that  the  pre- 
vious spedfic  enumeration  restrained  the  operation  of  the  subsequent 
general  words,  and  excluded  the  otherwise  general  effect  of  the  deed,  so 
that  only  the  eight  specified  closes  passed  by  the  grant ;  but  where  a 
person  in  insolvent  circumstances,  by  deed,  after  reciting  that  he  was 
unable  to  pay  his  debts,  and  that  he  had  agreed  to  transfer  all  his  per- 
sonal estate  and  effects,  of  every  description,  to  certain  trustees  for  the 
benefit  of  his  creditors,  conveyed  and  assigned  to  such  trustees  all  his 
stock  in  trade,  debts  due  to  him,  and  various  other  articles  which  were 
specifically  (e)  enumerated,  and  all  other  his  personal  estate  whatsoever 
wad  wheresoever,  it  was  decided  that  a  leasehold  estate,  though  not 
named,  passed  under  the  general  words,  which  were  held  not  to  be 
qualified  by  the  preceding  enumeration. 

8.  It  is  a  general  rule  in  the  construction  of  deeds,  that  where  lands 
are  described(/)  with  sufficient  certainty,  as  by  giving  a  particular  name 
to  a  close,  a  subsequent  misdescription  or  mistake  in  the  name(^)  of 
the  late  occupier,  or  in  the  number(A)  of  acres,  or  in  the  abuttals(t), 
or  pari8b( j),  or  in  describing  the  premises  as  freehold(A)  instead  of 

(c)  Lord   North    v.  The  Bishop  of  47 ;  10  Moo.  464 ;  Swift  v.  Eyres,  Cro. 

Ely,  cited  1  Bulstr.  100.  Car.  546 ;  W.  Jones,  435 ;  2  Ro.  Abr. 

(i)  Doe  dem.  Meyrick  v.  Meyrick,  2  52.  Graunt8,pl.  26  and  27,  S.  C. ;  Trapp*8 

Cro-  &  Jerv.  223 ;  2  Tyrw.  178;  Payler  case,  8  Leon.  235 ;  Windham  ©.Wind- 

«?.  Homersham,  4  M.  &  Selw.  423.  ham,  3  Dyer,  376 ;  Chamberlainew.Tur- 

(e)  Ringer  v.  Cann,  3  Mees.  &  W.  ner,  Cro.  Car.  129;  Blake  o.  Gold,  W. 

343.  Jonea,  379 ;  Cro.  Car.  447. 

(/)  Stukeley  ».  Butler,   Hob.  171;  W  Ld.  WiUoughbv  ».  Foster,  1  Dver, 

Doddington's  case,  2  Rep.  32,  B. ;  Dow-  80,  B. ;  Jack  dem,  Dawson  t7.  Bell,  2 

tie's  case,  3  Rep.  9  B. ;  Doe  dem.  Beach  Jebb  &  S.  432 ;  3  Irish  Law  Rep.  140. 

r.  Ld.  Jersey,  1  B.  &  Aid.  550;  3  B.  &  (i)  Roberts  p.  Karr,  1  Taunt.  501. 

Cress.  870;  Doe  dem.  Ashforth  o.  Bow-  (/)  Lambe  v,  Reaston,  5  Taunt.  207; 

er,  3  B.  &  Ad.  453.  Robinson   &.  Button,  2  Ro.    Abr.  52, 

(jg)  Field  r.  Beaumont,  1  B.  &  Aid.  Graunts,  P.  pi.  21 ;  Ld.  Willoughby  r. 

247 ;  1  Swa.  207  ;    Welby   r.  Welbv,  2  Foster,  1  Dyer,  80,  B.,  in  marg. 

Ves.  &  B.  191  ;  Pullin  ».  PuUin,  3  Bmg.  {k)  Doe  dein.  Dunning  r.  Cranstoun, 
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leasehold,  shall  not  vitiate  the  grant,  and  will  be  rejected  as  an  incor- 
rect(/)  explanation ;  but  where  the  premises  are  first  described  in  gene- 
ral terms,  the  addition  of  a  particular  description(m)  will  restrain  the 
preceding  general  words.  A  surrender  of  all  the  tenements  situate  in 
the  manor  of  Wakefield,  held  of  the  manor,  in  whose  tenures  and  oc- 
cupation soever  the  same  then  were,  and  compounded Jbr{n)j  was  held 
not  to  comprehend  tenements  uncompoundedfor  ;  but  where  a  testator 
devised  all  his  copyholds  wheresoever,  with  their  appurtenances,  and 
which  he  had  surrendered  to  the  use  of  his  tuillj  it  was  ruled  that  a  co- 
pyhold estate,  which  had  not  been  surrendered(o),  passed  by  the  will, 
and  that  the  latter  clause  was  merely  an  affirmation  of  a  &ct  with  res- 
pect to  the  subject  of  the  gift,  as  to  which  the  testator  appeared  to  have 
been  mistaken. 

If  a  grant  be  made  of  a  certain  iarm  called  Lismote,  now  in  the 
possession  of  J.  S.,  the  farm  will  pass  to  the  grantee,  although  not  in 
the  possession  of  J.S.,  but  of  a  different  person(p),  because  the  error  in 
the  name  of  the  occupier  will  not  vitiate  the  g^nt;  however,  if  the 
lands  of  Lismote  extend  into  several  parishes,  and  a  grant  is  made  of 
the  lands  of  Lismote,  situate  in  the  parish  of  Abbeystrowey,  then  only 
so  much  of  the  lands  as  lie  within  the  specified  parish  will  pass,  because 
the  words  **  in  the  parish  of  Abbeystrowey"  are  restrictive* 

9.  Where  the  description  of  the  property  demised  is  precise,  eri- 
dence  is  not  admissible(^)  in  contradiction  of  the  deed ;  but  whether  a 
particular  thing  be  parcel  of  demised  premises,  is  matter(r)  of  evidence 
to  be  collected  from  the  nature  of  the  subject,  and  from  its  state  and 
condition  at  the  time  of  making  the  denuse.  A  demise  of  a  piece  of 
ground,  late  in  the  occupation  of  J.  S.,  will  not  pass  a  vault  built  under 
the  ground  demised,  and  which,  at  the  time  of  making  the  lease,  was  in 
the  tenancy  of  a  third  person(«) ;  nor  will  the  demise  of  a  messuage, 
with  all  the  rooms  thereto  belonging,  comprise  a  room  which  had  been 


7  Mees.  &  W.  1 ;  Day  v.  Trig,  1  P. 
Wms.  286. 

CO  Doe  denu  Smith  o.  Galloway,  5  B. 
k  Adol.  45 ;  2  Nev.  &  M.  240,  S.  C. ; 
Com.  Dig.  Fait.  F. ;  3  Prest.  Abstr. 
206. 

(tn)  Doe  dem.  Smith  v.  Galloway,  5 
B.  &  Adol.  45 ;  2  Nev.  &  M.  240,  by 
Parke,  J. ;  Doe  dem.  Parkin  v.  Parkin, 
5  Taunt.  321 ;  I  Marsh.  61 ;  Doe  dem. 
Harris  r.  Greathed,  8  East,  91-104; 
Bro.  Abr.  Graunts,  pi.  92. 

(fi)  Doe  dem.  Conolly  v.  Vernon,  5 
East,  51. 


(o)  Strutt  V.  Finch,  2  Sim.  &  St  229; 
Oxenforth  v.  Cawkwell,  2  Sim.  &  St 
558 ;  but  see  Wilson  v.  Mount,  3  Vesey, 
191. 

(p)  3  Prest.  Abstr.  206,  Falsa  De- 
monstratio  non  nocet ;  Shepp.  Tonch^ 
246. 

(q)  Doe  dem.  Brown  v.  Brown,  11 
East,  441. 

(r)  Field  v.  Beaumont,  I  Swa.  207 ; 
Skipwith  V,  Green,  1  Stra.  610;  8  Mod. 
311.  S.C. 

(«)  Doe  dem.  Freeland  v.  Burt,  I  T. 
R.  701. 
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separated  by  a  brick-work(^)  partition  from  the  rest  of  the  house,  and 
which  had  not  been  used  with  it  for  many  years  prior  to  the  making  of 
the  lease,  although  the  room  was  situated  within  the  external  walls. 

Lessors  should  protect  themselves  by  express  stipulation  against  the 
disputes  which  are  caused  by  an  inaccurate  admeasurement  of  the  land 
comprised  in  the  lease,  as  a  survey  made  for  agricultural  purposes  only 
includes  arable  land,  while  a  survey  of  a  large  estate  takes  in  roads, 
fences,  and  ditches,  by  which  means  a  quantity  of  unprofitable  land  is 
ofiten  reckoned  as  part  of  the  farm  for  which  the  tenant  is  chargeable 
with  rent.  The  following  clause  may  be  introduced  into  leases,  for  the 
purpose  of  avoiding  such  embarrassment :  **  and  it  is  hereby  declared, 
that  all  questions  respecting  the  contents  or  size  of  the  premises  here- 
by demised,  shall  be  determined  by  the  map  or  survey  hereto  annexed, 
whatever  may  be  the  real  contents  of  the  £Eurm,  and  whether  the  same 
exceed  or  fall  short  of  the  quantities  expressed  in  such  survey." 

10.  When  the  number  of  acres,  or  estimated  extent  of  the  farm,  is 
specified,  the  words  *'  more  or  less,"  or  some  equivalent  expression, 
should  be  added,  in  order  to  shew  that  the  contents  were  mentioned  as 
matter  of  general  description  in  the  lease,  and  not  to  regulate  the  quan- 
tity  of  land,  or  the  amount  of  rent.  The  eiFect  of  the  words  *'  more  or 
less,"  added  to  the  statement  of  quantity,  has  not  been  absolutely  fixed 
by  decision,  being  sometimes(tt)  considered  as  intending  only  to  cover 
a  small  difference  one  way  or  the  other,  and  sometimes  as  leaving  the 
quantity  altogether  uncertain* 

A  lot  of  ground  for  building  being  described  in  a  lease  by  proper 
abuttals,  as  containing(t7)  from  east  to  west  fifty-nine  feet,  more  or  iess^ 
the  lessee  erected  a  house  on  the  lot  covering  a  space  of  sixty-two  feet, 
which,  though  exceeding  the  measurement,  corresponded  with  the  abut- 
tals; and  upon  an  ejectment  by  the  lessor  for  recovery  of  the  excessof  three 
feet.  Lord  Kenyon  observed,  that  the  words  ^*more  or  less"  in  the  lease, 
being  indeterminate,  and  the  space  covered  corresponding,  in  fact,  with 
the  abuttals,  the  tenant  had  a  fair  right  to  insist  it  was  meant  that  so 
much  should  pass  by  the  demise :  and  upon  a  lease  for  years  of  a  house 
in  B,,  and  ten  acres  of  land  there,  more  or  less,  it  was  determined  (tr),  in 

(0  Rerslake  v.  White,  Appendix  to  Espin.  N.  P.  C.  229 ;  Duke  of  Norfolk 

Manning's  N.  P.  Digest,  368,  2nd  edi-  ©.Worthy,    1    Canapb.  N.   P.   C.  337; 

tion ;  2  Stark.  N.  P.  C.  508.  Lessee  Tuthill  v.  Tuthill,  2  Law  Uec. 

(v)  Marquess  Townshend  v.  Stang*  36. 

room,  6  Ves.  341 ;  Godfrey  v,  Littel,  2  (w)  Day  v,  Finn,  Owen.  133;  Cross 

Russ.  &  My.  630-635;  Winch  r.Win-  r.  Egiin.  2  B.  &  Adol.   110,  by  Little- 

chester,  1  Ves.  &  B.  375.  dale,  J. ;    Lessee  Tuthill  v.  Tuthill,  2 

(9)  Neale  dem.  Leroux  r.  Parkin,  I  Law  Rec.  36. 
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an  ejectment,  that  thirty  acres  would  not  pass  by  the  description  often 
acres  more  or  less,  because  these  words  ^*  ten  acres  more  or  less"  ought 
to  be  intended  of  a  reasonable  quantity,  more  or  less  by  a  quarter  of 
an  acre,  or  two  or  three  at  the  most ;  but  if  it  be  three  acres  less  than 
ten,  the  lessee  should  be  content  with  it. 

The  addition  of  the  words  ^'  be  the  same  more  or  less,"  may  be  con* 
sidered  merely  as(x)  matter  of  description.  A  person  having  three 
acres  of  land  in  Broadings,  and  another  piece  of  land  adjoining  to,  but 
separated  from  it  by  a  hedge  during  a  period  of  forty  years,  although 
anciently  part  of  the  same  denomination :  the  hedge  having  been  re- 
moved, the  two  pieces  of  ground  for  the  preceding  ten  years  bad  been 
united,  and  it  was  decided(^)  that  under  a  feoiEment  of  the  three  acres 
in  Broadings,  be  the  same  more  or  less,  the  added  parcel  would  not  pass. 

Questions  on  this  subject  often  arise  on  contracts  of  sale,  and  serve 
to  illustrate  the  construction  of  similar  clauses  in  agreements  for  leases. 
Though  the  land  is  neither  bought  nor  sold  professedly  by  the  acre  in 
agreements  for  purchase,  the  presumption  is,  thatinfixing(2:)  the  price 
regard  was  had  on  both  sides  to  the  quantity  which  each  party  sup- 
posed the  estate  to  contain.  When,  therefore,  a  misrepresentation  is 
made  of  the  quantity,  though  innocently,  the  right  of  the  purchaser  is 
to  get  what  the  vendor  can  give,  with  an  abatement  out  of  th^  purchase- 
money  for  so  much  as  the  quantity  falls  short  of  the  representation,  and 
if  the  quantity  be  considerably(a)  less  than  was  stated  in  the  contract 
or  particular,  the  purchaser  will  be  entitled  to  an  abatement,  although 
the  words  ^' more  or  less,"  or  *<  by  estimation,"  be  inserted.  Lands 
were  described  in  a  contract  of  sale  as  containing,  by  estimation,  349 
acres,  or  thereabouts,  ^^  be  the  same  more  or  less,"  audit  was  stipulated 
that  the  parties  should  not  be  answerable(A)  for  any  excess  or  deficiency 
in  the  quantity,  but  that  the  premises  should  betaken  by  the  purchaser 
at  the  quantity  above  stated,  whether  more  or  less ;  and  Lord  Eldon 
said,  he  never  could  agree  that  such  a  clause  would  cover  so  large  a 
deficiency  as  one  hundred  acres,  which  was  alleged  to  exist  in  this  case. 

Where  lands  were  sold  under  a  decree  in  a  creditor's  cause,  and 
were  described  in  the  particular  of  sale  as  seven  fields,  containing  four* 
teen  acres,  more  or  less^  held  by  John  Hughes,  as  tenant  from  year  to 
year,  at  the  yearly  rent  of  £42,  with  the  usual  condition,  that  any  mis- 

(x)  Mann    t;.  Pearson,    2  Johnson's  Jarman*s  Conv.  425. 
American  Rep.  37.  (a)  Hill  v.  Buckley,  17  Vesej,400;  1 

(y)  Rushworth's  case,  Clajton*^  Rep.  Sugd.  Vend.  526. 
46.  (fr)  Portman   v.  Mill,   2  Russ.  570; 

(«)  HiU  V.  Buckley,  17  Vesey,  401 ;  7  Godfrey  p.  Littel,  2  Ruas.  &  My.  6S5. 
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take,  or  error  in  the  description  of  the  premises,  should  not  annul  the 
sale,  but  should  only  be  a  subject  of  compensation :  Henry  Jones  was 
declared  the  purchaser,  for  £973,  and  the  sale  being  confirmed,  he  en- 
tered into  possession,  but  no  conveyance  was  executed.  Upon  a  mo- 
tion(c)  by  a  creditor,  either  to  set  aside  the  sale,  or  for  a  reference  to 
ascertain  the  proper  amount  of  compensation  to  be  made  by  the  pur- 
chaser, it  appeared  that  the  lot  sold  contained  27  acres,  statute 
measure,  being  fourteen  acres,  customary  measure ;  but  that  the  mea- 
surement of  the  lot  was  stated  at  the  sale  to  be  in  customary  acres,  and 
it  also  appeared  that  the  purchaser  had  been  four  years  in  possession  : 
the  application  was  refused,  chiefly  in  consequence  of  the  delay  in 
bringing  forward  the  complaint. 

If  lands  are  represented  in  a  conveyance  to  contain  so  many  acres, 
'*by  estimation,*'  or  "  be  the  same  more  or  less,"  if  there  be  a  small 
portion  more(d)  than  the  specified  quantity,  the  vendor  cannot  recover 
the  excess ;  and  if  there  be  a  small  quantity  less,  the  purchaser  cannot 
obtain  compensation  for  the  deficiency ;  nor,  after  the  execution  of  the 
conveyance^  will  the  purchaser  be  allowed  to  resort  to  the  preparatory 
articles  of  agreement,  or  particular  of  sale,  for  the  purpose  of  controlling 
the  terms  of  the  deed. 

An  agreement  for  sale  having  specified(6)  the  particular  quantities 
of  each  close,  then  summed  up  the  whole  as  containing,  altogether, 
about  one  hundred  and  one  acres,  three  roods  and  twenty-nine  perches  : 
there  was  a  deficiency  of  two  acres  in  two  of  the  closes,  which  toge- 
ther were  stated  to  contain  eight  acres,  one  rood,  and  four  perches,  and 
it  was  ruled  that  the  purchaser  was  entitled  to  an  abatement,  as  the 
quantity  of  each  close  was  particularly  specified.  However,  where  the 
particular  of  sale  described  the  estate  as  containing,  by  estimation(/), 
forttf'One  acres,  be  the  same  more  or  less,  and  the  actual  contents  were 
found  not  to  exceed  thirty-five  or  thirty-six  acres.  Sir  William  Grant, 
upon  a  bill  by  the  vendors  for  specific  performance,  held  that  the  pur- 
chaser had  no  right  to  any  abatement  for  the  deficiency  in  quantity. 

A  person  who  sells  lands  as  containing  a  specified  quantity,  more  or 
less,  when  he  is  aware  that  they  contain  a  much  less  quantity,  is  bound 
to  make  good  the  deficiency ;  but  where  a  contract  has  been  consum- 
mated without  fraud(^),  misrepresentation,  or  concealment  as  to  the 

(c)  Price  v.  North,  2  Younge  &  CoD.  (e)  Gell  ©.Watson,  1  Sudg.  Vendors, 
620.  529. 

(d)  Twyford  r.Wareup,  Finch's  Cha.  (/)  Winch  v.  Winchester,  1  Ves.  & 
Ca.  310 ;    Frecm.  Cha.  Ca.  106,  case  B.  375. 

1 18 ;  Marqaess  Townshend   v»  Stang-  (g)  Veeder  v.  Fonda,  3  Paige's  Ame- 

room,  6  Vesey,  341.  rican  Rep.  94. 
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real  quantity  of  land  sold,  courts  of  justice  will  not  inquire  whether 
there  has  been  an  actual  mistake  as  to  the  supposed  quantity  contained 
within  specific  boundaries :  if  there  has  been  fraud,  or  concealment,  or 
any  thing  beyond  mere  mistake  on  both  sides,  as  to  the  quantity,  the 
contract  will  not  be  enforced  against  the  party  who  is  deceived. 

Certain  premises  having  been  sold  under  a  decree  of  the  Court  of 
Chancery,  which  were  stated  in  the  printed  particular  of  sale  to  contain 
160  acres  of  land,  more  or  less,  and  to  be  then  in  the  occupation  of 
yearly  tenants,  at  a  rent  of  fijiy-five  pounds :  the  purchase  was  com- 
pleted, and  a  conveyance  executed ;  and  the  purchaser,  after  having  en- 
tered into  possession,  discovered  that  the  rent  did  not  exceed  forty 
pounds,  when  he  applied  to  the  Court  to  be  allowed  compensation  fd^ 
the  error,  out  of  his  purchase-money  then  remaining  in  bank,  and  it  was 
decided(A)  that  the  purchaser  had  a  right  of  action  for  the  misrepresen- 
tation in  the  value  of  the  property,  and  that  such  right  was  not  affected 
by  the  circumstance  of  his  having  obtained  a  conveyance ;  and  as  the 
Court  would  not  suffer  the  purchaser  to  bring  an  action  for  recovery  of 
damages,  on  account  of  the  misrepresentation,  that  he  was  entitled  to 
be  recouped  out  of  the  purchase-money.  Upon  the  same  principle,  a 
purchaser  under  a  decree  would  be  entitled,  even  after  conveyance 
executed,  to  compensation  for  a  deficiency  in  quantity,  as  no  relief 
could  be  obtained  under  the  covenants  in  the  purchase-deed. 

The  owner  of  a  house  for  an  unexpired  term  of  years,  employed  an 
attorney  to  sell  it  by  auction,  who  described  the  premises  in  the  parti- 
cular of  sale  as  producing  a  clear  rent  of  £100,  free  from  rates  and 
taxes,  and  the  purchase  was  made  on  that  representation(t) :  in  an 
action  on  the  case  against  the  owner  for  a  fraudulent  representation  of 
the  value,  it  appeared  that  the  house  was  in  fact  subject  to  rates  and 
taxes  amounting  to  £16  yearly,  but  that  he  made  no  representation 
whatever ;  and  that  the  attorney,  who  made  it  without  any  authority, 
did  not  know  it  to  be  untrue ;  and  the  Queen's  Bench  decided  that  the 
buyer  having  been  deceived  in  fact,  was  entitled  to  recover  the  excess 
of  the  purchase  money  over  the  actual  value ;  but  this  judgement  was 
reversed  on  a  writ  of  error,  as  it  appeared  that  the  immediate  cause  of 
the  injury  arose  from  the  purchaser's  own  misapprehension. 

11.  The   word  "town,"  by  which  the  description   of  parcels  in 
Irish  leases  and  conveyances  is  usually  commenced,  has  a  very  exten- 

{h)  Cann  r.  Cann,  3  Sim.  447  ;  and  ler,  3  Q.  B.  Rep.  66;  same  case  reversed 

see  Thomas  v.  Powell,  2  Cox,  394.  on  writ  of  error ;   but  see  Corofoot  r. 

(0  Fuller  W.Wilson,  2  Gale  &  Dav.  Fowke,  6  Mees.  &  W.  358;   see  po^, 

460;  3  Q,  B.  Rep.  58;  Wilson  r.  Ful-  "Covenant."  No.  23. 
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sire  signification,  and  is  equivalent  to  townland  or  township:  this 
expre8sion(/)  does  not  necessarily  imply  any  collection  of  houses,  but  a 
chief  denomination  of  land. 

^^Land"  comprehends  all  corporeal  real  property,  and  extends  to 
the  soil  and  substance  of  the  earth,  and  to  all  buildings(A)  permanently 
annexed  to  it,  and  to  all  mines(/)  and  minerals  beneath  its  surface. 
The  word  **  lands"  is  a  term  of  general  import,  meaning  the  same 
thing  as  "land,"  and  however  land  may  be  subdivided(m),  still 
it  is  capable  of  being  denominated  "  lands ;"  for  by  this  term  is 
not  meant  a  plurality  of  pieces,  and  herein  it  differs  from  the  Word 
"  houses." 

On  a  reference  by  the  English  Court  of  King's  Bench,  it  was  cer- 
tified by  Lord  Middleton  then  Chancellor  of  Ireland,  and  by  the  Irish 
Judges,  that  the  word  "  mountain"  was  understood  in  Ireland  to  de- 
scribe both  the  quality  and  situation  of  land,  and  meant  a  sort  of  coarse 
ground  yielding  little  or  no  profit ;  and  that  the  English,  upon  settling 
in  Ireland(n),  called  such  land  as  they  improved  "  arable,"  and  the  un- 
cultivated part  went  by  the  name  of  *^  mountain ;"  and  the  Chancellor 
added,  that  it  did  not  necessarily  include  the  situation,  for  he  had  a 
great  deal  of  coarse  land  which  was  called  "  mountain,"  and  yet  did 
not  lie  upon  a  hill,  but  was  as  low  as  the  arable  land  about  it.  It  was 
also  contended  before  the  King's  Bench  of  England,  upon  a  writ  of  error 
from  Ireland,  that  an  ejectment  for  one  hundred  acre8(o)  of  bog  was 
not  good,  because,  as  was  alleged,  no  such  word  was  known,  but  it 
was  held  to  be  a  well  known  word  in  Ireland,  and  the  judgement  was 
affirmed. 

Upon  a  demise  of  lands,  excepting  thereout  all  bogs  and  turf- 
mosses,  with  liberty  to  raise  turf-moss  thereon,  to  be  employed  on  the 
demised  premises,  it  was  decided(p)  that  the  lessee  had  only  a  right  of 
turbary  on  the  bogs  and  turf-mosses,  and  that  the  soil  of  such  bogs, 


(J)  Villa  i^ud  Sazones,  romano  sensii 
accipi  Tidetur  pro  priedio  onius  alicujuft 
in  rare,  cum  iooneis  ffidibus  ad  reponen- 
dos  fhictua  honestato.  Non  enim  pri» 
mitus  pro  moltarum  mansionum  con- 
nexione,  qaod  in  oppidis  potius  ezpeten- 
dam  esset.  Sic  ipsiiis  Alfred!  regis 
testamentuxD,  Anno  909  conditum,  ubi 
inter  alia:  "  Insuper,"  inaoit,  mesa  ''filise 
concedo  primogenitse  yillam  de  Wallers 
et  mese  fifis  postgenito  villam  de  Clere." 
Spelnu  Gloss.  506,  in  Verbo. 

(k)  Goodtitle  dem,  Chester  v.  Alker, 
1  Burr.  144;  2  Bla.  Coram.  17;  Smith 


dem.  Jerdon  v.  Milward,  3  Doug.  70. 

(I)  Lewis  V.  Branthwaite,  2  B.  & 
Adol.  437. 

(m)  Birch  v.  Gibbs,  6  M.  &  Selw. 
115. 

(n)  Ld.  Kildare  v.  Fisher,  1  Stra.  71 ; 
9  Vin.  Abr.  336,  Ejectment,  L.  pi.  19; 
Ld.  Kingston  v,  Babineton,  1  Bro.  Pari. 
Ca.  71 ;  out  see  Stafford  v.  Macdonougb, 
Palm.  103;  2  Ro.  Rep.  16&.189. 

(o)  Mulcarry  v.  Eyres,  Cro.  Car.  512. 

(ft)  Sterling  ».  Ogilby,  in  Chancery, 
18th  July,  1814,  ante,  p.  267. 
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when  exhausted  and  stripped  of  turf,  belonged  to  the  landlord  exclu- 
sively ;  where,  however,  lands  were  leased  by  the  Bishop  of  Deny, 
excepting(9r)  and  always  reserving  out  of  the  demise  all  royalties, 
mines,  minerals,  quarries,  and  turbaries,  with  liberty  to  cut,  save,  and 
carry  away  the  same,  provided  always  that  the  lessee  and  his  underte- 
nants actually  residing  on  the  premises  or  any  part  thereof,  shall,  not- 
withstanding the  above  reservations  or  exceptions  of  turbaries,  be  per- 
mitted to  take  and  save  as  much  turf  each  year  during  the  condDoance 
of  the  demise  as  may  be  sufficient  for  their  own  firing,  to  be  burned 
and  consumed  only  on  the  premises ;  but  that  the  lessee,  his  executon, 
administrators  or  assigns,  and  his  and  their  undertenants,  shall  not  by 
this  proviso  have  any  right  to  cut  or  save  turf  for  their  firing  on  other 
parts  of  the  said  excepted  turbaries,  but  such  as  shall  from  time  to 
time  be  marked  out  for  them  by  the  lessor  or  his  successors,  or  suck 
persons  as  he  or  they  shall  appoint  from  time  to  time  to  mark  out  tbe 
same ;  it  was  decided  that  the  soil  of  the  bogs  included  within  the 
limits  of  the  demise  passed  to  the  lessee,  and  that  the  exception  of  tur- 
baries merely  amounted  to  a  reservation  of  the  right  of  turbary  to  the 
lessor  and  the  persons  deriving  under  him. 

The  word  "  farm"  will  comprehend  a  dwelling-house  and  all  the 
land(r)  belonging  to  or  occupied  with  it,  and  any  right  of  common 
appurtenant.  A  messuage  is  synonimous(«)  with  dwelling-house, 
though  more  comprehensive(^),  and  will  include(M)  adjacent  build- 
ings, orchard  and  curtilage,  but  a  demise  of  a  house  with  the  appurU" 
nances  will  not  comprise(v)  detached  land,  although  usually  occupied 
with  it.  The  apparent  intention  is  the  governing  principle  in  the  ex- 
position as  well  of  deeds  as  of  wills,  and  to  give  it  effect  the  Court  will 
ascribe(ti;)  a  meaning  to  words,  different  from  their  usual  acceptatioD ; 
but  unless  it  clearly  appear(a;)  that  the  lessor  meant  to  extend  the  word 
*^  appurtenances"  beyond  its  technical  sense,  lands  usually  occupied 


(9)  Irona  o.  Douglas,  3  Irish  Eq. 
Rep.  601 ;  and  see  Hill  v.  Barry,  1 
Hayes  &  Jones,  686. 

(r)  Wrotesley  o.  Adams,  Plowd*  195; 
Co.  Litt.  5,  A. 

(«)  Doe  cfem.  Clements  v.  Collins,  2 
T.  R.  498-^2,  by  Ashurst,  J. 

(0  Fenn  0.  Grafton,  2  Bing.  New  Ca. 
617 ;  2  Scott,  56. 

(tt)  Hargr.  note,  21,  to  Co.  Litt.  5 
B. ;  Chard  v.  Tuck,  3  Leon.  214;  Car- 
een V.  Tuck,  Cro.  El.  89,  S.  C. ;  Smith 
V.  Martin,  2  Saund.  400,  note  2 ;  Hill  v. 
Grange,  Plowden,  171. 


(0)  Kane  v.  Allen,  Litt.  Rep.  6; 
Hearn  v.  Allen,  Cro.  Jac.  57 :  Bettis- 
worth's  case,  2  Rep.  32,  A. ;  Smitbsoa 
V.  Cage,  Cro.  Jac.  526 ;  Blackbom  r. 
Edgley,  1  P.  Wms.  603 ;  Buck  ifeflu 
Whalley  v.  Nurton,  1  Bos.  &  PulL5S; 
Doe  dim.  Clements  o.  Collins,  2  T.  R« 
498. 

(u?)  Bodenham  r.  Pritchard,  1  B.  ^ 
Cress.  350 ;  2  D.  &  Rt.  506. 

(x)  Back  dem.  Whalley  v.  Niuton,  1 
Bos.  k  Pull.  53;  Smith  v.  filartiD,:^ 
Saund.  400,  n.  2. 
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with  a  house  will  not  pass  under  the  description  of  a  *' messuage"  with 
the  appurtenances :  whatever  is  necessary  for  the  ooinmodiou8(y)  en- 
joyment of  a  house,  will,  in  general,  pass  under  the  description  of 
appurtenances. 

Part  of  a  house  may  be  described  as  a  messuage,  for,  as  Lord 
Coke(2;)  observes,  a  chamber  or  room,  be  it  upper  or  lower,  wherein 
any  person  doth  dwell  or  inhabit,  is  *^  domus  mansianalis'*  in  law.  In 
an  action  for  an  injury  to  a  messuage  and  premises  in  the  plaintiff's 
possession,  it  was  ruled(a)  that  the  separate  possession  by  the  plaintiff 
of  the  first  floor  of  a  dwelling-house,  the  remaining  part  of  which  was 
occupied  by  the  defendant,  was  sufficient  to  satisfy  the  allegation  upon 
which  issue  had  been  joined,  that  the  plaintiff  was  possessed  of  the 
messuage  in  the  declaration  mentioned.  It  has,  however,  been  laid 
down,  that  the  preceding  authority(&)  is  only  applicable  to  a  chamber 
in  a  house,  which  is  divided  into  several  apartments  with  separate  outer 
doors,  and  that  if  rooms  be  so  occupied,  as  in  fact  to  constitute  a  dwel- 
ling-house, they  may  be  described  as  a  messuage ;  but  that  a  person 
occupying  a  room  merely  as  a  lodger  in  the  dwelling-house  of  another, 
cannot  properly  be  described  as  in  the  possession  of  a  dwelling-house. 
A  factory,  consisting  of  four  floors  in  height,  was  let  to  several  persons 
for  the  purpose  of  cotton-^spinning,  each  of  whom  exclu8ively(c)  occu- 
pied and  kept  the  key  of  the  outer  door  of  a  single  room,  which  he 
held  at  a  distinct  rent :  every  workman  had  his  own  spinning  machine, 
which  was  worked  by  a  steam-engine,  belonging  to  and  worked  at  the 
expense  of  the  landlord ;  and  it  was  ruled  that  eaeh  workman  had  the 
exdufflve  occupation  of  his  room,  and  was  entitled  to  a  vote  within  the 
meamng  of  the  English  Reform  Act{d). 

The  word  '^  tenement"  is  commonly  used  in  a  restricted  sense,  as 
applicable  only  to  houses  or  buildings,  though  in  its  legal  acceptation 
extending  to  every  thing  that  may  be  holden(6)  so  as  to  create  a  te- 
nancy ;  and  including  not  merely  land,  but  every  inheritable(y*)  right 
issuing  out  of,  annexed  to,  or  exerciseable  in  land,  such  as  advow- 
son$(^),  tithes,  rents,  rights  of  common,  profits  of  a  market,  and  shares 
in  a  navigation  or  rail-road. 

(jr)  Nicholas  v.  Cbamberlaine,   Cro.  Stockport,  3  G.  &  Day.  161 ;  22  Law  J. 

Jac  121 ;  Hiiichliffe  v.  Ld.  Kinnoul,  5  50 ;  and  see  ante,  26. 

Bing.  N.  Ca.  1-24 ;  6  Scott,  650.  (d)  2  WUI.  IV.  c.  45,  s.  27,  English. 

(z)  3  Instit.  65.  (e)  Co.  Litt.  20,  A. ;  1  Prest.  on  £s- 

(a)  Penn   v.  Grafton,  2  Bing.  New  tates,  8. 

Ct.  617;  2  Scott,  56,  S.  C.  (/)  Buckeridge  r.  Ingram,  2  Vescy, 

(6)  Monks  V.  Dykes,  4  Mees.  &  W.  Jun.  663. 

567.  (g)  Gully  v.  The  Bishop  of  Exeter, 

(f)  Wright   V.  The   Town  Clerk  of  4  Bing.  295. 
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Hereditament  has  a  more  extensive  signification,  comprehending 
not  only  lands  and  tenements,  but  some  of  the  subjects  of  personal 
property  which  are  capable  of  being  inherited :  hereditaments  may  be 
real,  embracing  every  description  of  land  and  tenement,  or  peT80Dal(A), 
including  heir-looms,  fixtures,  annuities  in  fee,  and  the  several  other 
sorts  of  personal  property  in  which  inheritable  rights  may  subsist 

The  word  '^  premises"  is  very  often  introduced  into  leases  and 
conveyances  as  a  term  of  reference,  or  of  description  :  when  used  as  a 
term  of  reference,  it  comprises  the  whole  subject(t)  of  the  preceding 
demise  or  grant,  and  extends  not  only  to  the  land,  but  to  the  tenn(y) 
or  estate  granted :  it  is  also  applied  as  a  substantive(A)  description  of 
houses  or  lands.  In  an  action  for  the  use  and  occupation  of  a  me^ 
suage(/)  with  the  appurtenances,  evidence  was  given  of  a  demise  of  a 
messuage  with  a  garden  and  paddock,  and  Judge  Bayley,  having  re- 
served a  question  whether  there  was  not  a  variance,  observed,  that  by 
stating  the  use  and  occupation  to  be  of  *^  premises''  with  the  appurte- 
nances, the  description  would,  in  general,  be  safe. 

Parts  of  Ireland  are  distributed  into  plowlands :  a  plowland(iR), 
carucate,  or  hide  of  land  was  estimated  to  contain  so  much  arable  land 
as  was  sufficient  for  the  occupation  of  one  family,  with  pasture  for  the 
sustenance  of  cattle  necessary  for  its  tillage ;  each  plowland  contains 
four  coss  or  twelve  gneaves,  the  extent  of  which  is  uncertain,  being 
estimated  rather  by  capability  of  produce  than  by  the  acreable  conienu 
of  the  surface :  it  has  been  decided  that  an  ejectment  will  lie  for  a 
plowland(ii)  or  for  a  gneave(o)  of  land. 

12.  The  words  ^'appendances  and  appurtenances"  are  introduced 
into  leases  for  the  purpose  of  including  any  easements,  servitudes,  or 
incorporeal  hereditaments  belonging  to  the  demised  premises.  The 
word  ^*  appendant"  is  only  applicable  to  such  matters  as  by  prescrip- 
tion( /i),  or  from  time  immemorial,  have  belonged  to  the  dominant  tene- 
ment ;  while  **  appurtenances"  may  be,  and  on  the  subdivision  of  a&rin 
are,  often  created  at  the  present  day.    In  other  respects,  these  expres- 


(A)  Ld.  Stafford  v.  Buckley,  2  Vezey, 
Sen.  170 ;  Feame's  Reading  on  the  Sta- 
tute of  Enrolments,  Posthumous  Works, 
3;  Taylor  o.  Martindale,  12  Simons, 
158. 

(i)  Liford's  case,  11  Rep.  50,  B. ; 
Jerman  v.  Orchard,  Skinn.  528;  San- 
ford  V.  Irby,  coram  Ld.  Gifford*  1  Jarm« 
on  Wills,  707. 

(j)  Onsley  v.  Fisk,  1  Anders.  236; 
Jerman  v.  Orchard,  Skinn.  528. 

(k)  Johnson's  Eng.  Diet,  in  Verbo. 


(0  Bird  V.  Wilton,  2  Chitty's  Plesd. 
41,  5th  edition,  note. 

(m)  See  Appendix,  No.  12;  Spelo. 
Gloss,  in  Veroo. 

(n)  Stafford  v.  Macdooogfa,  Pa^iD* 
100 ;  Wright  dem,  Pocklingtoa  v.  Sber- 
rard,  1  Keble,  877. 

(o)  Hind  r.  Hancock,  cited  in  Lcni 
Kildare  v.  Fisher,  1  Strange,  71* 

(;i)  Co.  Litt  121,  A.;  TyriDghan's 
case,  4  Rep.  37. 
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sioDs  '<  appendant  and  appurtenant"  have  the  same  meaning,  and  are 
frequently  confounded  by  the  early  reporters(9'),  which  was  probably 
occasioned  by  the  Latin(r)  phrase  '^ cum pertinentiisy*  being  equally 
applicable  to  both. 

lo  order  to  constitute  an  appurtenance  to  land,  there  must  exist  a 
propriety  of  relation  between  the  principal(«),  or  dominant  subject,  and 
the  accessory,  or  adjunct,  which  is  to  be  ascertained  by  considering 
whether  they  so  agree  in  nature  and  quality,  as  to  be  capable  of  union 
without  incongruity.  If  a  lease  be  made  of  a  house  and  land,  with  a 
light  of  cutting  turf  on  an  adjacent  bog,  by  such  demise  the  right  of 
turbary  will  be  appurtenant  to  the  house ;  and  upon  any  assignment 
of  the  lessee's  interest,  such  right  will  pass  as  an  appurtenance ;  but  a 
right  of  cutting(^)  turf  cannot  be  rendered  appurtenant  to  land,  as  the 
fuel  is  only  intended  for  consumption  in  a  house*  So  common  of  pas- 
ture cannot  be  made  appurtenant(»)  to  a  house  without  land  attached 
to  it,  on  which  cattle  can  be  kept ;  nor  can  land  be  made  appurtenant 
to  land,  nor  an  incorporeal  hereditament  to  things  incorporeal. 

A  garden  belonging  to  a  house,  is  considered  parcel  of  the  house, 
and  passes(t;)  by  a  grant  or  devise  of  the  house  ;  and  it  is  laid  down  by 
Lord  Coke,  that  by  the  grant  of  amessuage(tc;),  or  house,  the  orchard, 
garden,  and  curtilage,  or  an  acre  or  more,  may  pass.  The  strict  tech- 
nical meaning  of  the  word  <*  appurtenances,"  is  confined(x)  to  the 
buildings,  curtilage,  and  garden  belonging  to  the  house,  and  does  not 
include  lands  usually  occupied  with  the  house :  however,  if  it  ap- 
pear to  be  the  obvious  intention  of  a  testator,  that  lands  generally  oc- 
cupied with  the  house  should  pass,  the  Court  will  construe(y)  the  word 
*' appurtenances*'  contrary  to  its  technical  sense,  so  as  to  carry  the 
lands  to  the  devisee. 

The  length  of  time  which  will  invest  a  hereditament  with  the  qua- 
lity of  an  appurtenance  is  not  capable  of  being  accurately  defined,  but 
in  order  to  pass  as  appurtenant  by  the  assignment  of  a  lease,  it  should 


(9)  Bennett  r.  Reeve,  Willes,  232. 

(r)  Co.  Liu.  121,  A. 

(1)  Potter  V.  North,  1  Ventr.  386 ;  1 
Saund.  350,  S.  C. 

(/)  Tyringbam's  case,  4  Rep.  37;  Co. 
Litt  121,  B. 

(«)  Sdioles  o.  Hargreaves,  5  T.  R. 

46. 

(r)  Smith  v.  Martin,  2  Sannd.  401, 
uote  2. 

(w)  Co.  Litt.  5,  B.,  Harg.  note  21  to 
Co.  Litt.  5,  B. ;  Co.  Litt.  56,  B. ;  Chard 


o.  Tuck,  3  Leon.  214;  Cro.  Eliz.  89, 
S.  C. 

(x)  Bro.  Abr.  Feoffments  de  Terres, 
pi.  53;  Bettisworth*s  case,  2  Rep.  32, 
A. ;  Heame  v,  Allen,  Cro.  Car.  57 ; 
Buck  dem.  Whalley  v.  Nurton,  1  Bos.  & 
P.  53;  Doe  dem»  Norton  o.  Webster,  4 
P.  &  Dav.  273;  12  Ad.  &  £11.  442, 
S.  C. 

{y)  Doe  dem,  Clements  v.  Collins,  2 
T.  R.  498 ;  Blackborn  v.  Edgley,  1  P. 
Wms.  600. 
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acquire  the  reputation(z)  of  being  parcel  of  the  premises  comprised  in 
the  demise.  Every  thing  which  is  appurtenant  to  the  soil  will  pass  by 
a  lease,  or  conveyance  of  lands,  without  being  8pecified(a)  under  the 
general  description  of  appurtenances.  If,  however,  any  right  of  way, 
or  other  easement  is  intended  to  be  demised,  the  lease  should  extend  to 
all  ways,  or  other  easements(A)  appertaining  to  the  demised  premises, 
or  used  or  enjoyed  with  any  part  thereof,  because  the  operation  of  tlie 
word  ^*  appurtenances"  will  be  restrained  to  a  previously  existing  right, 
and  will  not  include  a  right  of  way  over  the  soil(c)  of  the  lessor,  which 
bad  been  extinguished  by  unity  of  ownership ;  and  such  a  privil^e 
will  not  pass  to  the  lessee,  unless  it  be  a  way  of  neces8ity(d),  without 
the  introduction  of  words  showing  the  lessor's  intention  to  create  the 
right  or  servitude  de  novo. 

Although  a  right  of  way,  extinguished  by  unity  of  ownership,  will 
not  pass,  or  be  revived,  under  a  strict  technical  construction  of  the 
word  **  appurtenances,"  yet  where  it  can  be  collected  from  the  deed  it- 
self, that  the  parties  neither  did,  nor  could  intend  to  use  the  word  in  its 
strictly  legal  sense,  the  Court(6),  in  order  to  effectuate  their  object, 
will  give  the  extended  interpretation  to  the  expression,  which  it  was 
meant  to  bear.  The  owner  of  a  dwelling-house,  whilst  in  his  own  occq- 
pation,  having  used  convenient  ways  for  its  enjoyment  over  his  adjoining 
land,  demised  the  premises  with  all  ways(/)  appurtenant,  and  it  was 
decided,  that  unless  it  were  proved  there  was  some  way  appurtenant  m 
eJieno  solo,  to  satisfy  the  words  of  the  lease,  it  should  be  intended  the 
lessor  meant  the  ways  which  he  had  used,  and  that  they  should  pass, 
though  he  had  miscalled  them  *^  appurtenant." 

13.  After  setting  out  the  parcels  in  a  lease,  exceptions  and  reser- 
vations are  usually  inserted.  An  exception  must  consist  of  some  com- 
ponent existing  part  of  the  thing  demised,  capable(j^)  of  being  severed 
or  distinguished  from  it,  while  a  reservation  extends  to  some  right 


(z)  Higham  v.  Baker,  Cro.  EL  16; 
Jenninffs  o.  Lake,  Cro.  Car.  168. 

(a)  Ld.  Gwydir  v.  Foakes,  7  T.  R. 
641  ;  Perkins,  a.  116;  2  Ro.  Abr.  60, 
pi.  1  and  4. 

(6)  WhaUej  o.  Tompeon,  1  Bos.  & 
Poll.  376 ;  Harding  v.  Wilson,  2  B.  & 
Cr.  100 ;  3  D.  &  Rj.  267 ;  Kooystra  v. 
Lucas,  5  B.  &  Aid.  831  ;  1  D.  &  Ry. 
506  ;  Wilson  o.  Bagshaw,  5  Mann.  & 
Ry.  448;  Barlow  v.  Rhodes,  3  Tjrw. 
280 ;  1  Cro.  M.  &  Rose.  439. 

(c)  Plant  V.  James,  5  B.  &  Ad.  791 ; 
2  Nev.  &  M.  517. 


(d)  Barlow  v.  Rhodes,  3  Tjrrw.  286; 
1  Cro.  M.  &  Rose.  439. 

(e)  Barlow  v.  Rhodes,  8  Tyrw.  286: 

1  Cr.  M.  &  Rose.  439,  by  Lord  Lfod- 
hurst;  Hinchliffe  v.  Lord  Kinnool  3 
Ring.  NewCa.25;  6Scott,650;  Archer 
o.  Bennett,  1  Keb.  736 ;  1  Lev.  131 ;  1 
Sid.  211,  S.  C. 

(/)  lAoniB  V.  Edgingtoo,  3  Taunt 
24. 

(g)  Co.  Litt  47,  A. ;  Shepp.  T.  BO; 
Com.  Dig.  Faits,  E.  5 ;  Fancy  r.  Scott. 

2  M.  &  Ry.  335 ;  4  Jann.  Gonv.  31^. 
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or  profit  which  previously  had  no  separate  existence,  but  is  to  issue 
from,  or  be  derived  out  of  the  thing  granted*  In  leases,  the  word 
**  excepting"  is  often  applied  indiscriminately  to  subjects  of  reservation, 
as  well  as  to  its  proper  objects;  but  as  exceptions  and  reserva- 
tioD$(A)  require  remedies  wholly  different,  they  should  be  carefully 
distmguished. 

An  exception  has  the  effect  of  excluding(t)  the  thing  excepted  from 
the  operation  of  the  demise,  and  may  be  made  by  any  words  which 
would  amount  to  a  sufficient  description  of  the  same  thing  in  a  grant. 
An  exception,  co-extensive  with  the  subject  demised,  or  so  framed(y) 
as  to  defeat  any  part  of  the  descriptive  terms  of  the  grant,  is  treated  as 
repugnant  and  void,  and  if  there  be  any  reasonable  degree  of  doubt 
about  its  meaning,  it  will  receive  a  construction(A)  favourable  to  the 
lessee,  being  considered  the  act  of  the  lessor.  Upon  the  demise  of  a 
tenement  called  Ugbeare,  in  Tavbtock,  together  with  all  out-houses, 
edifices,  and  buildings,  except  one  house  called  the  <^  new  house,"  for 
the  use  of  the  lessor  and  his  fiamily  to  live  in  if  they  pleased,  but  not 
to  be  let  to  any  other  person ;  and  at  all  times,  when  the  lessor  should 
oot  live  there,  to  be  used  by  the  lessee,  it  was  decided(/)  that  the  new 
house  was  excepted  out  of  the  demise,  and  was  only  occupied  by  the 
lessee  as  tenant  at  will,  the  words  added  to  the  exception  being  merely 
declaratory  and  descriptive,  and  not  enuring  as  an  exception  out  of  an 
exception. 

By  the  demise  of  a  fisum,  with  the  commons  and  appurtenances 
thereunto  belonging,  except  all  lands  in  Asbby,  a  right  of  common  in 
Ashby,  or  an  allotment(iii)  of  land  in  lieu  of  the  common,  under  an  En- 
closure Act,  is  not  excepted,  because  the  word  ^*  land"  properly  means 
corporeal  hereditaments,  and  should  be  so  taken,  unless  there  appears 
an  express  intent  to  extend  its  meaning.  If  a  tenant  claim  the  exclu- 
sive use  of  a  yard,  with  a  pump  and  privy,  and  is  interrupted  by  his 


(k)  Lady  Riusel  v.  Gulwel,  Cro.  El. 
657;  Moor,  553;  Fancy  v,  Scott,  2  M. 
k  Rj.  335 ;  Goodrigbt  tiem,  Peters  v, 
Vivian,  8  East,  190. 

(t)  Shepp.  T.  100 ;  Leigh  v.  Shaw, 
Cro.  £1.  372 ;  Owen,  20 ;  Cudlip  v. 
Roodall,  Garth.  202;  4  Mod.  11;  I 
Show.  34;  Holt,  410. 

U)  StokeleT  o.  Butler,  Hob.  170 ; 
Dorrell  v.  CollinB,  Cro.  El.  6 ;  Kenson 
V.  Reading,  Cro.  El.  244 ;  I  Leon.  247, 
S.  C. ;  Homeby  o.  Clifton,  3  Dyer,  264 ; 
but  see  1  Anders.  52,  case  129,  S.  C. ; 
Mer  V.  Pratty  3  Dyer,  264,  in  marg. ; 


Arden  v.  Darcy,  2  Ro.  Abr.  454,  Reser- 
vation, pi.  8 ;  Lane,  69. 

(k)  Ltd.  Cardigan  v.  Armitage,  2  6. 
&  Cr.  207;  3  D.  &  Ry.  414 ;  Bullen  v. 
Denning,  5  B.  &  Cr.  847 ;  8  D.  &  Ry. 
657,  S.  C. ;  Shepp.  T.  100. 

(0  Cudlip  V.  Rundall,  Carth.  202; 
Comb.  177;  4  Mod.  9;  3  Salk.  156;  1 
Show.  311;  Holt,  410;  12  Mod.  14, 
S.  C. 

(m)  Smith  dem.  Jerdon  v.  Milward,  3 
Doug.  70 ;  Ld.  Gwydir  r.  Foakes,  7  T. 
R.  641. 
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lessor,  the  question  for  a  jury(it)  is  not  whether  the  lessor  resenredthe 
place  in  which,  &c.,  but  whether  he  ever  demised  it :  and  where  the 
yard  has  been  used  in  common  by  several  tenants,  it  is  not  to  be  pre- 
sumed that  the  lessor  demised  the  yard,  but  thiit  he  merely  conferred 
an  easement  or  servitude  in  it,  for  the  benefit  of  his  several  tenants. 

A  valid  exception  or  reservation  out  of  demised  premises  cannot  be 
made  to  any  person  who  is  a  stranger  to  the  estate  :  upon  a  conveyance 
of  lands  in  fee  by  mortgagee,  which  was  confirmed(o)  by  the  mortgagor, 
to  a  purchaser,  it  was  covenanted  that  it  should  be  lawful  for  the  mort- 
gagor, his  heirs  and  assigns,  to  search  for  coal  in  the  premises,  and  to 
take  and  carry  away  what  should  be  found ;  and  it  was  ruled  that  this 
covenant  could  not  operate  as  an  exception,  or  reservation,  in  favour  of 
the  mortgagor,  who  had  no  legal  estate  in  him  at  the  time,  and  in  law, 
was  no  more  than  a  stranger  to  the  estate,  and  could  not  except  or  re- 
serve that  which  he  had  not  before. 

14.  An  exception  of  all  timber  and  other  trees,  does  not  extend  to 
apple,  or  otheT(p)  fruit-trees ;  and  where  all  timber-trees,  and  odier 
trees,  but  not  the  annual  fruit  thereof,  was  excepted,  the  Court,  in  or- 
der to  exclude  apple-trees  from  the  effect  of  the  exception,  applied  the 
word  ^' fruit"  to  the  produce  of  oak,  ash,  and  walnut-trees. 

It  is  an  established  rule,  that  all  things  depending  on  the  subject 
excepted,  and  necessary  for  its  enjoyment,  are  also(9)  excepted,  as  if 
growing  trees  be  excepted  out  of  a  lease,  the  lessor  may  bring  persons 
to  prune  them,  or  to  view  and  value  them,  and  any  purchaser  of  the 
trees  may  have  them  felled  and  removed ;  but  on  a  demise  of  land,  ex- 
cepting the  trees,  trespass(r)  will  not  lie  against  the  lessee,  for  letting 
them  be  barked  by  his  cattle. 

By  the  exception  of  trees  out  of  a  lease,  so  much  of  the  soil(<)  as 
affords  nutriment  to  the  trees  is  excepted ;  and  the  lessee  has  a  right 
to  the  pasturage ;  but  if  the  exception  extend  to  wood,  underwood(O) 


(n)  Hebbert  v.  Thomaa,  5  Tyrw.  503 ; 
1  Cr.  M.  &  Rose.  861. 

(o)  Chetham  v,  Williamson,  4  East, 
469 ;  Moore  v.  Lord  Plymouth,  3  B.  & 
Aid.  66. 

(p)  The  Bishop  of  London's  case. 
Year  Book,  14  Hen.  VIIL  fol.  2,  par 
Brudnell ;  Ld.  Zouch  v.  Moore,  2  Ko» 
Rep.  280 ;  London  v.  Southwell  Col. 
lege,  Hob.  304 ;  Whittle  v,  Weston, 
Godb.d98;  Windham  v.  Way,  4  Taunt. 
316;  Bullen  t;.  Denning,  5  B.  &  Cress. 
842  ;  8  D.  &  Ry.  657. 

(q)  Foster  r.  Spooner,  Cro.  El.  17 ; 


Ld.  Cardigan  v,  Armitage,  2  B.  &  Cress. 
197-207 ;  3  D.  &  Ry.  414 ;  Sbepp.  T. 
100. 

(r)  Glenham  p.  Hanby,  1  Ld.  Rayrn. 
739 ;  Clithero  v.  Higgs,  W.  Jones,  388. 

(*)  Whistler  v.  PasTow,  Cro.Jac.487; 
same  case,  Poph.  146,  nom.  Hide  r. 
Whistler;  Pincomb  v.  Thomas,  Cro. 
Jac.  524 ;  Legh  v.  Heald,  1  B.  &  Ad. 
622. 

(0  Hide  r.  Whistler,  Poph.  146;  Cro. 
Jac.  487;  Ive's  case,  5  Rep.  II.  A.; 
Ives  0.  Samroes,  2  Anders.  51*  case  38: 
Cro.  Eliz.  521 ;  Liford^s  case,  II  Kep. 
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and  coppice,  the  whole  of  the  soil  aud  surface  will  be  excluded  from 
the  demise.  Upon  the  lease  of  a  tenement  described  as  containing 
nineteen  acresy  except  all  timber  and  other  trees,  wood,  and  underwood, 
then  or  thereafter  growing,  with  liberty  of  ingress  for  the  lessor  to  fell, 
it  was  decided(ti)  that  the  words  *^  wood  and  underwood,"  following 
the  words  **  timber  and  other  trees,"  only  denoted  such  a  growth  of 
wood  as  did  not  fall  within  the  description  of  timber,  and  that  the  soil 
on  which  the  timber*trees  grew,  was  not  excepted  by  force  of  these  ex- 
pressions. The  question  is,  whether  the  expression  extends  to  the 
place  on  which  the  trees  grow,  or  merely  to  the  trees,  and  must  be  go-> 
veined  by  the  intention  to  be  collected  from  the  whole  instrument. 

Where  all  trees  growing,  or  which  should  thereafter  grow,  on  the 
demised  premises,  are  excepted  by  the  lease,  the  latter  branch  of  the 
sentence  can  only  be  applied  to  trees  which  should  spring  up  sponta- 
neously, after  the  timber-trees  growing  at  the  time  of  making  the  de» 
mise  had  been  felled,  as  trees  to  be  produced  from  old  stools  are  as 
strictly  within  the  meaning  of  the  exception,  as  new  branches  produced 
by  old  trees :  an  exception  out  of  the  demise  of  great  trees  growing  and 
being  on  the  premises,  extends  to  trees  which  become(r)  great  at  any 
subsequent  period,  though  they  were  small  trees  when  the  lease  was 
granted.  By  a  grant  to  a  person,  and  his  heirs,  of  all  trees  growing, 
and(tr)  which  should  thereafter  grow,  in  a  certain  wood,  excepting  the 
soil,  the  grantee  has  an  inheritance  in  the  trees,  and  has  nothing  in  the 
land ;  and  upon  a  conveyance  of  lands  in  fee,  excepting  the  woods,  all 
timber-trees  are  excepted  ;  and  if  trees  be  felled,  and  other  trees  spring 
up  in  the  same  place,  these  are  also(a;)  excepted;  but  trees  subse- 
quently planted,  and  growing  in  a  different  place,  are  not  comprised  in 
the  exception,  as  they  were  not  in  esse  at  the  time  of  the  grant. 

Clauses  are  often  introduced  into  leases,  excepting  and  reserving  to 
the  lessor,  his  heirs  and  assigns,  all  trees  then  growing,  or  which  shall 
at  any  time  thereafter  grow,  or  be  planted  upon  the  demised  premises, 
with  liberty  to  fell  and  carry  them  away.  It  is  obvious  that  the  ex- 
ception can  only  extend  to  trees  which  were  growing  on  the  premises 
at  the  time   of  the  demise,  and  to  trees(y)  springing  from  the  old 

49,  B. ;  Stampe  v,  Clinton,  1  Ro.  Rep.  (to)  Barrington's  case,  8  Rep.  136,  B. 

95,  S.  C. ;   Smith  v.  Bowles,  3  Bulst.  (x)  Chalke  v.  Peter,  2  Brownl.  289; 

290;  Cro.  Jac.  458,  2  Ro.   Abr.  455,  Godb.  167 ;  8  Rep.  136,  B.,  S.  C. ;  Gal- 

S.  C.  wey    V.  Baker,  7  Cla.   &   Finn.   379 ; 

(«)  Legh  V.  Heald,  1  B.  &  Adol.  622.  W  ests  Appeal  Cases,  467. 

(»)  Gamock  v.  Cliff,  1  Leon.  60;  Bar-  (y)  Topping  v.  King,  Winch.  5 ;  and 

neon's  case,  8  Rep.  136,  B. ;  Stanley  see  Chambers's  Landlord  and  Tenant, 

f.  White,  U  East,  339.  345  i  see  post,  "  Waste,"  No.  12. 
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Blocks  of  those  which  are  felled,  and  that  trees  planted  by  the  lessee 
cannot  form  the  subject  of  an  exception.  A  grant  by  the  lord  to  his 
copyholder  of  the  trees  growing  on  the  land,  and  which  shall  afterwards 
grow  there,  with  liberty  to  cut  and  remove  them,  is  valid  only  wiih 
respect  to  the  trees  then  growing(z),  and  will  not  justify  the  copyholder 
in  felling  any  trees  which  shall  afterwards  be  produced  on  the  soil.  So 
it  was  laid  down  by  Harper,  Justice,  if  a  person(a)  grant  all  his  woods 
which  should  grow  in  time  to  come,  the  grant  could  not  be  supported, 
because  it  is  not  made  of  a  thing  in  esse :  and  if  one  grant  all  his  woods 
growing  upon  Blackacre,  and  no  timber  be  then  growing  there,  the 
grantee  cannot  have  any  thing,  although  woods  should  afterwards 
grow  there. 

15.  The  expression  <^  royalties"  means  a  franchise,  or  royal  privi* 
lege(6),  constituting  a  branch  of  the  royal  prerogative(c)  subsisting  in 
a  subject,  by  an  actual  or  presumed  grant  from  the  Crown,  such  as  a 
chase,  park(<2),  free-warren,  manor,  courtJeet,  fairs  and  markets,  trea- 
sure-trove, waifs,  wreck,  felons'  goods,  deodands,  and  such  like  matters 
emanating  from  the  prerogative  of  the  Crown.  In  general,  royalties 
are  excepted  out  of  leases,  though  such  an  exception  is  not(£),  perhaps, 
strictly  applicable  to  persons  standing  in  the  relation  of  landlord  and 
tenant,  as  the  rights  comprised  under  the  ordinary  description  of  ^*  roy- 
alties" will  not  pass  to  the  lessee  without  express  words  for  that  pur- 
pose :  neither  mines  of  the  baser  metals,  nor  minerals,  such  as  lime- 
stone(y*),  manganese,  or  other  similar  subjects,  are  royalties,  though  in 
common  estimation  they  are  so  considered, 

16.  The  reservation  of  rent  is  not  essential(^)  to  the  validity  of 
a  lease,  and  the  law  does  not  imply  the  performance  of  any  services  by 
the  lessee,  but  fealty,  which  is  incident  to  every  holding  of  limited 
duration,  except  a  tenancy  during  pleasure.  In  legal  strictness,  rent 
cannot  be  reserved  out  of  any  incorporeal  hereditament,  such  as  tithes, 
tolls,  or  rights  of  common(A),  because  they  are  not  subject  to  distress, 
but  such  reservations,  if  made  by  deed,  will  effectually(})  bind  the  les- 


(z)  Anon.  Moor,  94,  case  234. 
(a)  Anon.  3  Leon.  29,  case  57 ;  54, 
case  79  ;  56,  case  82. 
(6)  Jura  Regalia. 

(c)  3  Cruise's  Dig.  tit.  Franchise ;  3 
Shepp.  Abr.  44,  tit.  Prerogative. 

(d)  Pickering  v.  Noves,  4  B.  &  Cr. 
639 ;  7  D.  &  Ry.  49 ;  Duke  of  Devon- 
shire 17.  Lodge,  7  B.  &  Cress.  36 ;  9  D. 
&  Ry.  875;  The  Attorney- General  v. 
ParMons,  2  Tyrw.  223 ;  2  Cro.  &  J.  279. 

(e)  Doe  <i€m.  Douglas  v.  Lock,  2  Ad. 


&  Ell.  705 ;  4  Nev.  &  M.  807,  S.  C 

(/)  Purcell  V.  Nash,  2  Jones,  120, 
by  Joy,  Ch.  B. 

ig)  Gilb.  on  Rents,  13 ;  Co.  Lift.  23. 
A. ;  Talbot  v.  Tipper,  Skinn.  427;  Ld. 
Inchiquin  v.  Burnell,  3  Rldg.  P.  Ca. 
418. 

(A)  Co.  Litt.  142,  A. 

(t)  Dean  and  Chapter  of  Windsor  r. 
Cover,  2  Saund.  304,  A.,  note  12;  Bally 
V.  Wells,  Wilmt  Judg.  346. 
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see  by  way  of  contract ;  and  if  incorporeal(y)  hereditaments  be  demised 
as  appurtenant  to  land,  a  rent  reserved  will  only  issue  out  of  the  land. 

A  right  of  way  cannot  be  made  the  subject  either  of  exception  or  of 
reserration,  as  it  is  neither  parcel  of,  nor  issuing  out  of  the  thing 
granted.  A  right  of  way  reservedQi)  (using  that  word  in  a  popular 
sensie)  to  a  lessor,  is,  in  strictness  of  law,  an  easement' newly  created 
by  way  of  grant  from  the  lessee,  in  the  same  manner  as  a  right  of 
sporting  or  fishing. 

A  rent  reserved  payable  immediately,  may  be  reserved  upon  the 
grant  of  a  remainder  or  reversion,  or  future  interest,  for  though  the 
grantor  has  no  remedy(/)  during  the  continuance  of  the  particular  es< 
tate,  a  distress  may  be  maintained  for  all  the  arrears,  when  the  reversion 
comes  into  possession,  by  the  determination  of  the  particular  estate.  If 
a  person  make  a  lease  of  Blackacre,  to  commence  at  a  future  day,  and 
of  Whiteacre,  to  begin  inprceaentiy  rendering  rent  payable  at  Michael- 
iDas(m),  before  the  commencement  of  the  term  in  Blackacre,  this  is  a 
good  reservation  immediately,  for  it  is  but  one  entire  rent,  and  as  such» 
is  payable  according  to  the  reservation. 

If  a  person  make  a  lease  which  is  absolutely  void,  rendering  rent^ 
the  reservation  is  also  void,  because  the  land  is  the  consideration  and 
recompense  for  the  rent ;  but  if  rent  be  reserved  upon  a  lease  which  is 
valid(n),  though  the  thing  out  of  which  the  rent  is  issuing  cannot  be 
charged  with  the  rent,  the  reservation  is  effectual  by  way  of  contract, 
such  as  rent  reserved  out  of  an  incorporeal  hereditament. 

Rents,  heriots,  suit  of  mill,  and  suit  of  court,  are  the  only  things(o) 
which,  according  to  the  legal  sense  and  meaning  of  the  word,  are  re- 
servations. It  is  observed  by  Lord  Coke,  that  rent  may  as  well  be 
re8erved(|i)  in  the  delivery  of  hens,  capons,  roses,  spurs,  horses,  hawks, 
pepper(9),  ^heat,  or  other  profit  lying  in  render ^  or  oflSce,  attendance, 
orsuch  like,  as  in  payment  of  money,  but  that  parcel  of  the  (natural)(r) 
annual  profits  themselves,  as  the  vesture  or  herbage  of  the  land,  or  the 
like,  cannot  be  reserved,  for  that  should  be  repugnant  to  the  grant. 

(;*)  Doubitofte  v.  Corteene,  Cro.  Jac.  &  Ell.  705-743 ;  4  Nev.  &  Mann.  807- 

453.  824. 

{h)  Durham  and  Sunderland  R^lway  (/))  Co.  Litt  142,  A. ;  Shepp.Touchst. 

Company  v.  Walker,  2  Gale  &  Day.  344 ;  80. 
2  Q. B.  Rep.  940.  iq)  Year  Book,  50  Edw.  III.  fol.  16, 

(0  Capel's  case,  1  Rep.  62,  B.,  note ;  P^-  8 »    Rendant  par  au  3  quarters  de 

Oilb.  Rents,  25.  R'ument  et  40  galleyns  ;  sciL  wheat  and 

(m)  Falstaffe's  case,  2  Ro.  Rep.  467 ;  capons ;  and  see  Grantham  v.  Haw  ley, 

GUb.  Rents.  25.  Hob.  132;  Winch's  Entr.  299. 

(»)  Stroud    r.  Willis,    Owen,    110;  (r)  2  Bro.  Abr.  Reseryation,  pi.  46; 

Moor,  405.  Welsh  v.  Hall,  Bull.  N.  P.  85  j  2  Selw. 

(o)  Doe  dem,  Douglaa  v.  Lock,  2  Ad.  N.  P.  1341 ;  ante^  351. 
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Rent  may  be  reserved  in  the  delivery,  by  the  tenant,  of  a  certiun(«) 
proportion  of  the  corn-crop  produced  by  the  farm  in  every  year,  or  by 
rendering  yearly  a  certain  quantity  of  corn,  or  other  part  of  the  yearly 
profits  of  the  land,  lying(^)  in  render,  and  to  be  delivered  by  the  tenant ; 
but  the  reservation  of  any  part  of  the  natural  profits  of  the  soil  tn  spe^ 
cie^  such  as  growing  grass,  or  the  pasturage  of  the  land,  or(u)  a  right 
of  common  lying  in  prender^  to  be  taken  by  the  lessor  as  his  property, 
is  considered  inconsistent  with  the  demise,  and  wholly  void.  However, 
a  clause  excepting  and  reserving  out  of  the  demise  sufiBcient  turbary 
for  the  use  of  the  lessor's  tenants  on  an  adjacent  estate,  may  be  sus- 
tained as  a  recognition  under  the  seal  of  the  lessee,  that  the  tenants  had 
a  pre-existing  right  to  common  of  turbary,  and  amounts  merely  to  a 
saving  of  such  privilege. 

The  words  "  yielding  and  paying,"  or  any  other  particular  words 
are  not  essential  to  create  a  reservation  of  rent.  If  hj(v}  articles  of 
agreement,  under  seal,  it  is  covenanted  and  agreed  that  A  doth  let  to 
B  for  five  years  from  the  ensuing  Michaelmas^  provided  that  the  lessee 
shall  pay  thereout  at  Michaelmas  and  Lady^day  one  hundred  pounds, 
by  equal  portions,  inasmuch  as  the  first  words  make  a  present  lease, 
the  proviso  shall  be  a  present  reservation  of  a  rent,  and  not  of  a  sum  ia 
gross  :  and  so  if  a  lease  be  made  by  indenture,  and  the  words  are,  in 
consideration  of  the  payment  hereafter  mentioned,  A  leases,  &c.,  and 
then  by  the  same  deed  B  covenants  for  him,  and  his  assigns(tcr),  with 
the  lessor,  and  his  assigns,  to  pay  ten  pounds  rent,  annually,  at  eertaia 
feasts  :  this  sum  shall  be  a  rent,  for  upon  the  whole  deed  this  shall  be  a 
reservation,  and  not  a  covenant,  as  the  words,  **  in  consideration  of  the 
rent  hereafter  mentioned,"  make  this  quite  clear.  A  lessee  for  years 
assigned  his  whole  term,  subject^  however,  to  the  payment  of  a  rent  of 
£44  yearly,  and  the  performance  of  the  covenants  in  the  recited  lease, 
and  it  was  decided (x),  that,  looking  to  the  nature  of  the  instrument,  it 
was  plain  that  the  parties  intended  that  the  assignee  should  be  liable  to 
the  whole  rent  mentioned,  and  that  the  intention  was  sufficiently  ex- 
plicit to  constitute  a  reservation  of  such  yearly  rent. 

(f)  Pigot  V,  Heron,  Moor,  485;  Moor  Perlc,>.  702. 

arguendo,  Cro.  El.  599 ;  Anon.  Owen,  (o)  2  Ro.  Abr.  Reservation,  L  pL  ^ 

82 ;  PaschfB,  7  EHz. ;    Cheney's  case,  3  (to)  Atbowe  v,  Heming,  2  Balit  281 ; 

Leon.  260 ;  4  Leon.  46.  Owen,  151 ;  1  Ro.  Rep.  80;  2  Ro.  Abr. 

(0  3  Shepp.   Ahr.  247,  tit  Render  449,  L.  pi.  6. 

and  Prender ;  Perk,  s.  696.  (x)  Clarke  v.  Coughlao,  3  Irish  Lsv 

(ti)  2  Bro.  Abr.  Reservation,  pi.  46 ;  Rep.  427. 
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17.  Thb  premises  of  a  lease  or  deed  specify  the  parties,  the  descrip- 
tion of  the  {Property  or  parcels,  and  the  grant,  and  comprise  all  that 
part  of  the  instrument  which  precedes  the  habendum.  The  object  of 
the  habendum  is  to  limit  with  certainty  the  duration  of  the  demise  or 
grant. 

Where  the  premises  of  a  lease  merely  describe  the  tenements,  and 
do  not  specify  any  estate,  or  interest,  the  lessee  takes  nothing(a)  under 
that  part  of  the  instrument,  unless  by  implication  and  presumption  of  law  9 
but  if  an  habendum  follow,  the  intention  of  the  parties  as  to  the  estate 
meant  to  be  granted,  will  be  found  in  the  habendum^  and  consequently 
no  implication  or  presumption  can  arise ;  and  if  the  intention  so  ex- 
pressed be  contrary  to  the  rules  of  law,  the  deed  will  be  void  :  on  the 
other  hand,  if  an  estate  and  interest  be  expressly  mentioned  in  the  pre- 
mises, the  intention  of  the  parties  is  shewn,  and  the  deed  may  be  effec- 
tual without  any  habendum  ;  or  if  an  habendum  follow,  which  is  repug- 
nant to  the  premises,  or  contrary  to  the  rules  of  law,  and  incapable  of 
a  construction  consistent  with  either,  the  habendum  shall  be  rejected, 
and  the  deed  shall  stand  good  upon  the  premises. 

Martha   Hatton,  by  deeds  of  lease  and  release,  conveyed   cer- 

(a)  Goodtitle  dem,  Dodwell  v.  Gibbs,      339;  Jerman  v.  Orchard,  Skinn.  528;  I 
5  B.  &  Crew.  709-717;   8  D.  &  Ry.      Salk.  346;  Shower's  Piurl.  Ca.  199. 
^  S.  C. ;  Carter  t;.  Madgwick,  3  Lev. 
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tain  freehold  estates  to  J.  W.,  his  heirs  and  assigns,  to  hold  the  same 
unto  J.  W.,  his  heirs  and  assigns,  from  and  immediately  after  the  de- 
cease of  the  said  Martha,  upon  the  several  uses  therein  specified,  and  it 
was  ruled(3)  that  an  immediate  estate  of  freehold  was  given  by  the 
premises  to  J.  W.,  and  consequently  the  objection  was  not  suffered  to 
prevail,  that  the  habendum  had  the  effect  of  rendering  the  conveyance 
void,  by  limiting  a  freehold  to  commence  injuturo. 

If  land  or  a  rent  be  granted  to  J.  S.  generally,  without  any  words 
of  limitation,  habendum  for  years,  or  at  will :  by  the  premises,  J.  S. 
would  take  an  implied(e)  estate  for  life,  but  such  implication  is  oon- 
troUed  by  the  express  estate  mentioned  in  the  habendum :  and  if  land 
be  granted  to  J.  S.  generally  by  the  premises,  habendum  in  fee,  in 
tail,  or  for  life,  from  and  after((2)  the  death  of  the  grantor,  the  whole 
deed  is  void  at  law,  as  no  estate  of  freehold  can  be  made  to  commence 
injiituro, 

18.  Where  an  express  estate  is  granted  by  the  premises,  and  an  es- 
tate is  created  by  the  habendum^  in  abridgement  of,  or  inconsistent 
with,  or  repugnant  to  the  estate  expressed  in  the  premises,  in  such 
case  the  premises  shall  be  effectual,  and  the  habendum  is  void.  If 
lands  be  g^nted  to  J.  S.  and  his  heirs,  habendum{e)  to  him  for  his  own 
life,  there  the  grantee  shall  take  an  estate  in  fee  simple  by  the  premi- 
ses, and  the  habendum  shall  be  void.  So  a  person  possessed  of  lands 
for  a  term  oi  years,  by  indenture,  after  reciting  the  lease(y),  granted 
all  his  term,  estate,  and  interest  to  J.  S.,  to  hold  to  him  and  his  assigns 
immediately  after  the  death  of  the  grantor,  and  it  was  adjudged  that 
the  habendum  was  void,  and  that  the  entire  term  passed  immediately 
by  the  premises  to  the  grantee. 

19.  The  premises  of  a  deed  may  be  qualified,  or  explained  by  the 
habendum^  provided  there  be  no  inconsistency  ;  for  if  lands  be  granted 
to  a  person  (^)  and  his  heirs,  to  hold  to  him  and  the  heirs  of  his  body, 
the  premises  will  be  qualified  by  the  habendum^  and  the  grantee  takes 
an  estate-tail:  and  if  lands  be  granted  to  J.  S.  and  the  heirs  of  his 


(5)  Goodtitle  denu  Dodwell  v.  Gibbs, 
5  B.  &  Cr.  709 ;  8  D.  &  Ry.  502,  S.  C. 

(c)  Baldwin's  case,  2  Rep.  24,  A. ; 
Altham*8  case,  8  Rep.  154,  B. ;  Buck- 
ler's case,  2  Rep.  55,  A. ;  Coke  Litt. 
183,  A. 

(d)  Buckler's  case,  2  Rep.  55,  B. ; 
Hogg  t7.  Cross,  Cro.  EL  254 ;  2  Ro. 
Abr.  66,  pi.  3. 

{e)  Baldwin's  case,  2  Rep.  23,  B.,  and 
the  editor's  note.  See  an  accurate  dis- 
sertation on  the  operation  of  the  hahtnn 


dum  in  Powell's  note  to  1  Wood's  Coov. 
353 ;  Goodtitle  dem.  Dodwell  «.  Gibbi, 
5  B.  &  Cress.  739 ;  8  D.  &  Ry.  502. 

(/)  LUley  V.  Whitney,  8  Dyer,  27?r 
A. ;  2  Ro.  Abr.  66 ;  Jerman  o.  Orchard, 
1  Salk.  346;  Skinn.  528;  Goshawke  ^ 
Chickell,  W.  Jones,  205 ;  Cro.  Car.  154. 

(g)  Turnroan  v.  Cooper,  Cro.  Jac 
476;  Poph.  138;  Godb.  272;  2Ro.  Rep. 
19-23;  Co.  Litt.  21,  A.;  2  Prest. 
Conv.  440. 
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body,  to  hold  to  him  in  fee,  the  grantee  takes  by  the  premises  an  estate- 
tail(A),  and  by  the  hetbendum  a  fee-simple  in  expectancy.  Under  a 
lease  to  a  person  and  his  heirs,  to  hold  to  him  during  the  lives  of 
A,  B,  and  C,  the  expression  ^'  heirs"  used  in  the  premises,  being(t) 
applicable  to  a  descendible  freehold  pur  outer  vie,  is  explained  in 
the  kabendum,  by  shewing  the  description  of  heirs  to  which  the  lease 
was  meant  to  extend :  and  where  a  lease  was  made  to  a  person,  his 
heirs  and  assigns,  to  hold  to  him  and  his  assigns  pur  auter  vie,  it  was 
niled(j),  that  upon  the  death  of  the  lessee,  his  heir  took  as  special 
occupant  for  the  life  of  the  cestuique  vie,  and  that  the  word  '*  assigns" 
in  the  habendum,  being  repugnant  to  the  limitation  to  heirs  in  the  pre- 
mises, should  be  disregarded. 

If  a  lease  be  made  to  J.  S.  and  his  heirs(A),  habendum  to  him,  his 
executors  and  administrators,  for  the  lives  of  A,  B,  and  C,  the  execu- 
tors of  the  lessee  shall  be  entitled  to  the  benefit  of  the  lease,  because 
the  habendum  does  not  attempt  to  abridge  the  duration  of  the  interest 
conferred  by  the  premises,  and  is  merely  explanatory:  and  in  like 
manner  if  a  lease  pur  auter  vie  be  made  to  a  person,  his  executors  and 
admin]strators(/),  habendum  to  him  and  his  heirs,  upon  the  death  of  the 
lessee  during  the  continuance  of  the  demise,  his  heir  shall  take  the  es- 
tate. However,  if  lands  be  limited  to  J.  S.,  habendum  to  him,  his 
heirs,  executors,  and  administrators,  the  first  limitation  to  the  heir 
shall  prevail,  because  this  species  of  property(m),  as  observed  by  Lord 
Kenyon,  being  real  estate,  according  to  the  ordinary  course,  devolves 
OQ  the  heir. 

If  a  lease  be  made  to  two  persons,  habendum  a  moiety  to  one,  and 
the  remaining  moiety  to  the  other,  though  the  lessees  take  a  joint  es- 
tate by  the  premises(ft),  and  are  tenants  in  common  by  the  habendum, 
yet  the  habendum  shall  prevail,  as  the  possession  continues  undivided^ 
and  there  is  no  repugnancy :  but  it  was  considered  in  this  case  by 
Holt,  C.  J.,  that  the  habendum  would  be  void(o),  because  the  express 
division  was  inconsistent  with  the  undivided  possession  limited  by  the 
premises.  So  if  a  lease  be  made  to  two  persons,  to  hold  to  one  of 
them  for  life,  with  remainder  to  the  other  for  life,  the  habendum  is 

(A)  Altham's  case,  8  Rep.   154,  B. ;  Chan.  48;  2  Eq.  Ca.  Abr.  616,  S.  C. 
Beck's  case,  Litt.  Rep.  344.  (Q  Ibid. 

(0  Pilsworth  ».  Pvet,  Thos.  Jones,  4;  (m)  Atkinson  ».  Baker,  4  T.  R.  231. 

WiUdns  ».  Perrat,   Moor,  876;  2  Ro.  (n)  Fisher   p.  Wigg,  1  P.  Wms.  19; 

Abr.  66,  Graimts,  pi.  11  and  12.  Co.  Litt.  183,  B. ;  Rigden  v.  Vallier,  8 

(J)  Doe  dent^  Timmins   v.  Steel,  7  Atk.  731. 
Jurist,  555.  (o)  Fisher  v.  Wigg,  I  P.  Wms.  19; 

{k)  Kendal  v,  Micfield,  Barnard,  in  Anon.  Moor,  44,  pi.  133. 
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valid,  for  by  the  premises  a  joint-estate  is  gireu  only  by  implicatioo, 
'which  is(/))  controlled  by  the  express  limitation  in  the  habendum. 

Any  expressions  intended  to  qualify  the  premises,  are  properly  intro* 
duced  into  the  habendum.  A  lessee  for  years  having  by  indenture  as- 
signed his  term,  to  hold  the  same  subject  to  payment  of  the  rent,  and 
performance  of  the  covenants  contained  in  the  lease.  Lord  Denman,  ia 
pronouncing  the  judgement(9)  ^^  ^^®  Ck>urt  of  Error,  observed,  it  was 
highly  probable,  from  the  insertion  of  this  clause  in  the  habenduMj 
that  it  was  only  intended  to  qualify  and  abridge  the  generality  of  the 
granting  part  of  the  assignment. 

20.  The  rule  avoiding  the  habendum  for  repugnancy  to  an  express 
estate  granted  by  the  premises,  was  established  on  the  principle  that 
deeds  were  to  be  construed  in  the  manner  most  fovourable  to  the  gran- 
tee, and  the  habendum  was  therefore  allowed  to  enlarge,  though  not  to 
abridge  the  estate  conferred  by  the  premises ;  as  if  an  estate  be  granted 
to  a  person(r),  either  for  his  own  life  or  for  years,  habendum  to  him  in 
fee,  the  express  estate  for  life  or  for  years  is  enlarged  into  a  fee 
simple. 

21.  Where  the  estate  granted  by  the  premises  is  ineffectual,  or 
void,  any  valid  estate  limited  by  the  habendum  is  allowed  to  prevail. 
Whenever  a  ceremony,  such  as  livery  of  seisin,  is  requisite  to  perfect 
an  estate  granted  by  the  premises,  and  the  mere  delivery  of  the  deed 
passes  the  estate  limited  by  the  habendum^  in  such  cases  the  habendum 
is  valid.  If  an  estate(«)  be  g^ranted  to  a  person  and  his  heirs,  to  bold 
to  him  and  his  assigns  for  thirty-one  years,  the  habendum  shall  abridge 
the  estate  in  fee  given*  by  the  premises,  into  an  estate  for  years ;  be- 
4»use,  by  the  delivery  of  the  deed,  the  estate  for  years  is  perfected; 
whereas  livery  is  required  in  order  to  vest  the  freehold,  and  when  the 
estate  for  years  is  once  vested,  it  cannot  be  divested  by  any  subsequent 
ceremony.  This  doctrine  evidently  depends  on  the  actual  priority  of 
the  delivery  of  the  deed,  and  is  not  applicable  to  a  conveyance  by  lease 
and  release ;  for  if  a  conveyance  in  fee  be  made  by  lease  and  release, 
habendum  to  the  grantee  for  years,  the  fee  as  well  as  the  tenn  for 
years  become  vested  by  the  mere  delivery  of  the  deed,  and,  according 
to  the  general  rule,  the  larger  estate,  which  is  vested  by  the  premises, 
cannot  be  defeated  or  abridged  by  the  habendum. 

(p)  Perk,  8.  174 ;  Co.  Litt.  183.  B. ;  (q)  Wolveridge  v.  Stewart,  3  Tjrw. 

Dowse's  case,  Cro.   £1.  25;  Cochin  v.  651 ;  1  Cro.  &  Mees.  658,  S.  C. 
Heathcotte,  Lofft.  190;    Co.  Litt.  183,  (r)  Co.  Litt.  2d9,  A. 

B.;  and  see  Scovel  r.  Cabel,  Cro.  £1.  (s)  Baldwins  case,  2  Rep.  23,  A.; 

69-107;  2  Ro.  Abr.  ^  ;  Graunts,  R.  1.  Baldwin  o.  Marton,  1  Anders.  223. 
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A  person  seised  of  lands  under  a  lease  made  to  him  and  his  heirs  for 
three  lives,  by  indenture  granted  all  his  estate,  right,  title,  and  interest 
in  the  demised  premises  to  J.  S.,  his  executors,  administrators,  and  as- 
signs, habendum  to  the  grantee,  his  executors,  &c.  for  a  term  of  ninety- 
nine  years,  provided  the  cestuique  vies  named  in  the  original  lease,  or 
either  of  them,  should  so  long  live;  and  Lord  Kenyon(^)  ruled  that 
the  grant  of  all  the  estate  and  interest  being  insufficient  to  pass  a  free- 
hold, could  not  have  any  more  extensive  operation  than  was  declared 
by  the  parties  themselves,  and  therefore  the  interest  limited  by  the  Ao* 
bendum  could  alone  prevail. 

So  where  there  is  a  manifest  error  in  the  premises  of  the  deed,  ren- 
dering them  inconsistent  with  the  habendum,  the  mistake  will  be  cor- 
rected, and  the  habendum  shall  take  effect.  Where  lands  were  granted 
by  deeds  of  lease  and  release  to  James  Topham,  his  heirs  and  assigns, 
to  bold  the  same  unto  G.  B.,  his  heirs  and  assigns(ti),  to  the  use  of 
SQch  persons,  and  for  such  estate  as  James  Topham  should  by  any  deed 
appoint,  and  in  de£eiult  thereof  to  James  Topham  and  G.  B.,  and  the 
heirs  and  assigns  of  Topham,  the  estate  of  G.  B.  being  in  trust  for 
Topham,  his  heirs  and  assigns :  it  was  determined,  in  order  to  give  ef- 
fect to  the  deed,  that  the  grant  by  the  premises  to  Topham,  might  be 
rejected  as  surplusage,  and  that,  in  pursuance  of  the  manifest  intention 
of  the  parties,  the  habendum  should  prevail. 

22.  The  habendum  of  a  lease  is  the  proper  place  to  be  looked  to  for 
the  purpose  of  ascertaining  the  intended  duration  of  the  tenancy,  be- 
cause it  generally  fixes  the  time  for  which  the  lessee(i;)  shall  enjoy  the 
demised  premises ;  but  if  it  clearly  appear,  from  other  parts  of  the  in- 
strmnent,  that  the  tenancy  was  intended  to  endure  for  a  longer  term 
than  the  habendum  specifies,  such  other  parts  of  the  lease  may  control 
the  habendum.  One  Taylor,  being  seised  for  his  life,  subject  to  an 
outstanding  lease  for  seven  years  to  Elizabeth  Cornish,  they  both 
joined  in  a  lease  to  Bowering(t£;),  to  hold  unto  the  end  of  the  two  seve- 
ral terms  therein  mentioned,  if  the  lessee  Bowering  should  so  long  live, 
at  a  specified  rent  payable  to  the  lessors,  their  executors,  &c. :  under- 
neath the  lease  a  memorandum  was  subscribed,  that  the  lessee,  his  ex- 
ecutors, &c.  should  pay  the  reserved  rent  to  Elizabeth  Cornish,  during 

(0  Earl  of  Derby  v,  Taylor,  1  East,  Bayley,  Baron. 

502.  {w)  Weak  dem.  Taylor   v.  Escott,  9 

(«)  Spyve  V.  Topham,  3  East,  114;  Price,  595;    Moor,   3,  pi.  5;  but  see 

Wight  V.  Dickson,  1  Dow's  Pari.  Ca.  Pearse  v.  Morice,  2  Ad.  &  Ell.  84 ;  4 

147 ;  1  Prest  Abstr.  97.  Nev.  &  M.  48,  S.  C. ;  Bro.  Abr.  Faits, 

(r)  Strickland  v.  Maxwell,  4  Tyrw.  pi.  72. 
^6-358;  2  Cro.  &  Mees.  539-549,  by 
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the  term  of  seven  years,  and  after  the  expiration  of  that  term  to  Taylor, 
his  executors,  &c.  during  the  term  of  thirty  years,  if  his,  Taylor's,  inte- 
rest should  so  long  continue ;  and  that  the  lessee,  his  executors,  &c. 
should  be  at  liberty  to  quit  a  specified  part  of  the  premiseSi  at  any 
time,  on  giving  twelve  months'  previous  notice :  it  appeared  that  die 
memorandum  was  made  before  the  lease  was  executed,  and  the  Court 
decided  that  this  memorandum  formed  an  integral  part  of  the  lease,  and 
though  inconsistent  with,  controlled  the  former  part  of  the  instnunent 
and  extended  the  period  limited  by  the  habendum* 

23.  Sealing  is  essentially(x)  necessary  to  the  perfection  of  a  deed. 
A  seal  usually  consists  of  an  impression  made  on  wax,  or  on  a  wafer, 
affixed  at  the  foot  of  the  instrument ;  but  an  impression  or  mark  {loco 
sigilli)  affixed  to  the  signature  of  a  party,  and  intended  to  denote  a  sea), 
is  deemed  sufficient.  A  party  having  written  her  name  opposite  to  the  seal 
on  an  instrument  purporting  to  have  been  sealed  by  her,  it  wasruled(^) 
that  the  mere  proof  of  her  handwriting  afforded  evidence  of  the  sealing 
and  delivery  of  the  deed.  It  is  not  requisite  that  a  separate  seal  shall 
be  affixed  for  each  of  the  parties  to  a  deed,  for  it  is  said,  if  there  be 
twenty(2:)  parties,  though  only  one  seal  be  attached  to  the  instrument, 
the  deed  will  be  complete  if  duly  acknowledged  and  delivered,  as  each 
party  may  adopt  the  same  piece  of  wax  for  his  seal. 

The  signature  of  a  party  was  not  required  by  the  common  law(a) 
to  any  instrument  under  seal,  and  the  law  on  this  subject  still  conti- 
nues the  same,  unless  altered  by  Statute,  or  unless  signing  be  expressly 
prescribed  by  a  power  of  appointment.  By  the  Statute  of  Fraud8(J), 
all  leases  or  conveyances,  for  assigning,  granting,  or  surrendering  lands 
or  hereditaments,  must  be  signed  by  the  party  granting,  assigning,  or 
surrendering  the  same,  whether  made  by  deed(c),  or  by  note  in  writing. 
If  a  person  seal  and  deliver  a  blank  piece  of  paper,  or  parchment,  as  his 
deed,  and  at  the  same  time  direct  it  shall  be  filled  up  in  a  particular 
manner,  which  is  accordingly  done,  yet  the  in8trument(d),  not  being 


(x)  See  the  dissertation  on  Deeds  in 
the  first  volume  of  Wood's  Conveyancing, 
by  Powell,  fol.  196. 

(y)  Talbot  v.  Hodson,  7  Taunt.  251  ; 
2  Marsh.  527 ;  Burling  v.  Paterson,  9 
Carr.  &  P.  570. 

(z)  The  Duke  of  York  v.  Luttrel, 
Year  Book,  8  Hen.  IV.  fol.  8,  par  Tyr- 
whitt;  Acton's  case.  Year  Book,  22  Hen. 
.VI.  fol.  4,  par  Partington;  2  Ro.  Abr. 
23,  Faits  H.  pi.  3 ;  Cora.  Dig.  Fait,  A. 
2 ;  Perk,  s.  134. 


(a)  Termes  de  la  Ley,  tit  Fait»,  326; 
Goddard*s  case,  2  Rep.  5,  A. 

(b)  7  Will.  III.  c.  IS^  8.  1,  Irishi  29 
Car.  II.  c.  3,  s.  2,  English. 

(c)  2  Bythewood's  Conv.  503 ;  2  BU. 
Comm.  306 ;  but  see  1  Wood's  Cbor. 
by  Powell,  375;  Shepp.  T.  by  Preston. 
56 ;  Cooch  v.  Goodman,  2  Gale  &  Dxf. 
163 ;  2  Q.  R.  Rep.  580;  ante,  119. 

(d)  Powell  V.  Duff,  3  Cunpb.  N.  P. 
C.  181;  Com.  Dig.  Fait,  A.  1;  Perki 
8.  118. 
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executed  with  the  solemnities  indispensable  to  the  validity  of  a  deed, 
is  Yoid. 

It  is  not  essential  that  the  deed  shall  be  read(tf)  either  by,  or  to  the 
party,  before  its  delivery ;  for  he  shall  be  bound,  if  he  execute  the  in- 
strument without  reading  it,  or  desiring  it  to  be  read  to  him ;  and  a 
deed  is  well  executed  by  an  illiterate  person,  if  it  be  signed  with  his 
name(/),  at  his  request,  and  in  his  presence,  by  a  third  person  ;  though 
a  party  cannot  be  bound  by  a  deed  which  has  been  falsely  read,  or  the 
purport  of  which  has  been  untruly  explained  to  him. 

24.  After  a  deed  has  been  read,  signed,  and  sealed,  it  must  be  de- 
livered(^)  by  the  party  himself,  or  by  some  person  authorized  to  act 
on  his  behalf.  The  usual  mode  of  delivering  a  deed  is,  to  take  up  the 
instrument  and  say :  **  I  deliver  this  writing  as  my  act  and  deedy*^  but 
any  other  expressions,  or  any  act  indicating  the  intention  of  the  party, 
that  the  deed  shall  take  effect,  will  answer  the  purpose  ;  for  if  the  in- 
strument be  handed  over(A)  by  the  granting  party  or  his  agent,  to  the 
grantee  himself,  or  to  any  person  for  his  benefit,  the  delivery  will  be 
effectual :  and,  where  an  instrument  is  formally  sealed  and  delivered, 
and  there  is  nothing(t)  to  qualify  the  delivery,  but  the  retention  of  the 
deed  in  the  hands  of  the  executing  party ;  nothing  to  show  that  he 
did  not  intend  it  to  operate  immediately,  then  the  deed  is  valid  and  e& 
factual,  and  delivery  to  the  party  who  is  to  take  by  it,  or  to  any  person 
for  his  use,  is  not  essential.  A  lessee  for  years  by  deed  granted  his  term, 
and  after  having  sealed  the  instrument  in  the  presence  of  the  grantee 
and  of  several  others,  it  was  read  over,  but  not  formally  delivered,  and 
was  left  behind  by  the  parties  in  the  place  where  it  was  executed ;  and 
the  grant(j)  was  adjudged  to  be  good,  because  the  parties  attended  for 
that  purpose,  and  performed  all  that  was  requisite  for  its  validity,  ex- 
cept an  actual  delivery,  and  as  the  instrument  was  left  behind,  and  was 
not  countermanded,  it  should  be  deemed  a  delivery  in  law. 

If  the  common  seal  of  a  corporate  body  be  affixed  to  a  deed  of  con- 
reyance,  with  intent  to  pass  an  estate,  any  formal(A)  delivery  of  the 


(e)  Bfanser's  case,  2  Rep.  3,  A. ;  1 
Wood's  Conv.  by  Powell,  373;  Com. 
Dig.  Fait,  B.  2. 

(/)  The  King  v.  Inhabitants  of  Long- 
nor,  1  Ney.  &  M.  576 ;  4  B.  &  Adol. 
«7. 

(^)  Com.  Dift.  Fait,  A.  3 ;  I  Wood's 
Conv.  bjr  Powell,  376 ;  3  Prest  Abat, 
63;  Qoddard'8  case,  2  Rep.  5,  A.,  and 
editor's  note,  H. ;  Thoroughgood's  case, 
9  Rep.  136.  A. 

(A)  The  King  v.  Inhabitants  of  Long- 


nor,  1  Nev.  &  M.  576 ;  4  B.  &  Adol. 
647,  S.  C. 

(i)  Doe  dem,  Garnons  v.  Knight,  5 
B.  &  Cress.  671-692;  8  D.  &  Ry.  348, 
S.  C. ;  Exton  V.  Scott,  6  Simons,  31. 

(j)  Shelton's  case,  Cro.  El.  7 ;  Bur- 
ling 17.  Paterson,  9  Carr.  &  P.  570. 

(A)  Case  of  the  Dean  and  Chapter  of 
Femes,  Davies,  116;  2  Ro.  Abr.  23, 
Faits,  I.  pi.  4 ;  Willis  v.  Jermin,  2  Leon. 
97 ;  Cro.  Eliz.  167,  S.  C. 
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deed  is  unnecessary  ;  but  where  the  common  seal  was  aflized  asamat« 
ter  of  form,  and  directions  were  then  given,  that  the  deed  should  not 
be  handed  to  the  purchaser,  until  certain  accounts  were  settled  between 
the  parties,  the  instrument  has  no  more  effect(/)  in  passing  a  title  to 
the  purchaser,  until  the  accounts  are  settled,  than  a  feoffment  without 
livery  of  seisin. 

A  deed  cannot  be  executed  by  an  agent,  so  as  to  bind  his  prindpal, 
unless  such  agent  be  authorized(iit)  by  instrument  under  seal ;  and 
when  an  agent  has  authority  to  bind  his  principal  by  deed,  the  instru- 
ment must  be  executed  in  the  name,  and  as  the  act  of  his  principal. 
Hence  an  agent  empowered  by  deed  to  execute  leases,  under  seal,  can 
only  grant  a  valid(n)  lease  in  the  name  of  his  principal,  who  conferred 
the  authority.  A  lease  to  be  executed  by  virtue  of  a  letter  of  attorney, 
should  be  prepared  in  the  name(o)  of  the  principal,  as  lessor,  and 
should  be  executed  by  the  agent,  by  subscribing  the  name  of  his  prin* 
cipal  to  the  instrument,  and  the  attestation  should  state  that  it  was 
sealed  and  delivered  by  the  agent  in  the  name  of  the  prindpal,  and  as 
bis  deed.  A  lease  may  bear  date  and  be  executed(/7)  on  Sunday^  as  tbe 
Statute(9)  for  the  observance  of  the  Lord's  Day,  only  applies  to  pro- 
cess, and  proceedings  of  courts  of  justice,  and  to  dealings  in  theeoaise 
of  trade. 

25.  The  delivery  of  a  deed  may  be  absolute,  by  giving  it  to  tbe 
grantee  himself,  or  to  any  person  for  his  benefit ;  or  the  delivery  may 
be  conditional(r),  by  giving  the  deed  to  some  third  person,  as  an  es- 
crow, until  the  consideration-money  shall  be  paid  or  other  condition  be 
performed,  and  then  to  hand  ovei;  the  deed  to  the  grantee.  A  deed  de- 
livered as  an  escrow,  does  not  take  effect  until  after  the  performaoce  of 
the  condition,  although  the  grantee  should  have  previously  got  poaaes- 
sion  of  the  instrument ;  but  the  right  to  the  deed  vests  immediately  in 
the  party  for  whose  benefit  it  was  intended,  subject  to  tbe  condition. 
The  vendor  of  a  leasehold  interest,  having(«)  delivered  the  conveyance 
as  an  escrow,  to  be  handed  over  on  payment  of  the  residue  of  the  pnr* 


(0  Derby  Canal  Company  v.  WiImot»  (o)  3  Prest  Abstr.  67 ;  Wilks  v.  Back, 

9  East,  360.  2  East,  142. 

(m)  Horsley  v.  Rush.  7  T.  R.  209,  (p)  2  Prest  Conv.  362. 

Berkeley  v.  Hardy,  5  B.  &  Cress.  355;  {g)  7  Will.  IIL  c.  17,  Irish ;  29  Gv. 

8  D.  &  Ry.  ]02;  SteigUtz  o.Egginton,  II.  c.  7,  English. 

Holt*s  N.  P.  C.  141.  (r)  Co.  Litt,  36,  A.;  3  Prat  Abstr. 

(it)  Combe's  case,    9  Rep.   77,    A.;  65. 

Frontin   v.  Small,  2  Ld.  Raym.   1418;  («)  Hooper  v.  Ramsbottom,  6  Tamt 

Wilks  17.  Back,  2  East,   142;   Berkeley  12;  1  Marsh.  414 ;  4  Campb.  N.  P.  C. 

9.  Hardy,  5  B.  &  Cress.  355 ;   8  D.  &  121,  S.  C. 
Ry.  102. 
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chase-money,  it  was  decided  that  the  purchaser  acquired  immediately 
the  right  to  the  title-deeds  of  the  property  sold,  so  that  bankers,  with 
whom  diey  were  subsequently  deposited  as  a  security  for  money  due  by 
the  vendor,  were  not  justified  in  detaining  them  after  tender  of  the  re« 
sidue  unpaid  of  the  purchase-money,  although  the  bankers  were  not 
aware  of  the  previous  sale. 

A  deed,  though  conditionally  delivered,  will  become  absolute  on 
the  performance  of  the  condition,  notwithstanding(/)  the  death  of 
both,  or  either  of  the  parties  in  the  meantime,  and  will  take  effect  from 
the  period  of  the  first  delivery.  In  like  manner,  if  a  woman,  while 
sole,  by  indenture  grant,  or  assign  a  lease,  and  deliver  the  deed  as  an 
escrow(»),  until  certain  conditions  shall  be  performed,  and  afterwards 
marry,  the  deed  shall  become  effectual  and  of  full  force,  on  the  subset 
qaent  performance  of  the  stipulations. 

The  strict  rules  laid  down  by  Lord  Coke,  on  the  subject  of  es- 
crows(o),  have  been  much  relaxed  by  late  decisions,  and  it  is  now  set- 
tled that  an  agp*eement(t£;),  or  understanding  between  the  parties, 
previous  to  the  execution  of  a  deed,  to  postpone  its  operation  until 
8ome  future  event,  although  not  introduced  into  the  act  of  delivery,  will 
be  sufficient  to  render  the  instrument  conditional.  In  order  to  make 
the  delivery  of  a  deed  conditional,  it  is  not  necessary  that  any  express 
words  shall  be  used  for  the  purpose,  if  the  delivery  (or)  was  at  the  time, 
b  &ct,  conditional  or  incomplete,  so  as  not  to  create  any  present  obli-* 
gatioD ;  and  though  the  instrument  afterwards  gets  into  the  hands  of 
the  grantee,  it  will  not  become  absolute,  as  a  deed,  until  the  condition 
be  performed:  but  if  a  deed  be  unconditionally  delivered,  its  opera- 
tion will  not  be  restrained  by  any  subsequent  condition  ;  and  hence,  if 
a  vendor  execute  a  conveyance  of  lands  in  the  usual  manner,  as  his  act 
and  deed,  and  directs  his  attorney(^)  to  retain  it  until  the  consideration- 
money  be  paid,  and  the  attorney  afterwards  hand  it  to  the  vendee  be- 
fore payment,  there  is  no  relief  at  law.  When  a  deed  is  said  to  have 
been  executed  by  a  party,  it  is  understood  that  the  instrument  has  been 
signed,  sealed,  and  unconditionally  delivered  by  him,  or  that  he  has 


(0  Ferryman's  case,  5  Rep.  84,  B. ; 
Coare  v.  Giblett,  4  East,  04,  by  Lord 
Elleoborough. 

(ii)  Com.  Die.  Capacity,  D.  2 ;  Year 
Book,  27  Hen.  VI.  fol.  7,  case  3 ;  Perk, 
Stints,  9 ;  Graham  v.  Graham,  1  Y e- 
wy,  Jun.  275. 

(p)  Co.  Litt.  36,  A. ;  Shepp.  T.  68. 

(v)  Johnson  v.  Baker,  4  B.  &  Aid. 
440. 


(x)  Murray  v.  Ld.  Stair,  2  B.  &  Cr. 
82-88 ;  3  D.  &  Ry.  278 ;  Hare  v.  Hor- 
ton,  5  B.  &  Ad.  715 ;  2  Nev.  &  M.  442, 
S.  C. ;  Doe  dem,  Lloyd  v.  Bennett,  8 
Carr.  &  P.  124 ;  Sloper  v.  Fish,  2  Ves. 
&  B.  145 ;  Jones  v,  Jones,  1  Cro.  &  M« 
721 ;  3  Tyrw.  890,  S.  C. 

(y)  Murray  «.  Ld.  Stair,  2  B.  &  Cr. 
88 ;  3  D.  &  Ry.  278 ;  Doe  dem.  Lloyd 
^.  Bennett,  8  Carr.  &  P.  J21. 
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complied  with  all  acts  necessary  to  render  the  deed  complete  and 
absolute. 

26.  Attestation  by  a  subscribing  witness  is  not  essential  to  the 
validity  or  perfection  of  a  lease  or  conveyance,  unless  rendered  neces- 
sary by  the  terms  of  a  power  or  by  Statute,  or  for  the  purpose  of  re- 
gistration. If  there  be  a  subscribing  witness  to  the  execution  of  a 
deed  or  lease,  who  is  living  and  within  the  jurisdiction,  he  must  be 
produced  to  prove  the  instrument,  and  must  not  only  depose  to  the 
signing,  but  to  the  delivery  of  the  deed,  or  must  state  the  dream- 
stances(2r)  attending  its  execution,  so  as  to  enable  the  Court  to  decide 
whether  it  was  duly  perfected.  If  all  the  attesting  witnesses  be  dead(a), 
or  reside  out  of  the  jurisdiction,  or  after  due  search  cannot  be  foiudi 
or  are  incompetent,  the  &ct  of  their  deaths,  absence,  or  incompetency 
must  be  shewn,  and  the  handwriting  of  at  least  one  of  them  must  be 
proved,  and  reasonable(&)  evidence  must  be  given  to  establish  the 
identity  of  the  party  sued  with  the  party  who  executed  the  instrument* 
The  usual  mode  of  shewing  the  identity  of  the  party  is  by  proof  of  his 
handwriting,  but  such  testimony  is  not  requisite  if  the  party  sued  be 
connected  with  the  instrument  by  any  other  means.  If  it  be  shewn 
that  the  subscribing  witnesses  are  dead  or  disqualified,  it  is  only  requi- 
site to  prove  the  handwriting  of  one  of  them  for  the  purpose  of  estate 
lishing  the  deed,  and  it  is  not  necessary(c)  to  prove  the  handwriting 
of  the  party,  as  it  is  not  to  be  presumed  that  the  witness  was  guilty  of 
fraud  by  attesting  an  instrument  which  was  not  duly  executed. 

If  a  lessor  reside  in  a  foreign  country,  and  the  character  of  his 
handwriting  can  be  easily  authenticated,  it  is  more  prudent  not  to  have 
any  subscribing  witness  to  the  instrument  in  consequence  of  the  diffi- 
culty((/)  which  generally  attends  the  proof  of  the  handwriting  of  a 
foreigner  or  of  a  person  of  obscure  station  ;  where,  however,  the  lessor 
is  only  tenant  for  life  with  a  leasing  power,  the  lease  should  be  exe- 
cuted in  presence  of  two  subscribing  witnesses,  as  such  powers  usually 
require  an  attestation  of  the  instrument  by  two  or  more  witnesses, 
and  it  should  be  stated  in  the  attestation  that  the  lease  was  signed, 
sealed,  and  delivered  by  the  lessor  in  presence  of  the  subscribing  wit- 
nesses. 

(z)  Burrowes  v.  Lock,  10  Vesey,  470.  ton  o.  Sandford,   4  Campb.  N.  P.  C. 

(a)  1  Selw.  N.  P.  545 ;  1  Stark.  Evi-  34 ;  ParkinB  v.  Hawkshaw.  2  Stark.  N. 

dence,  320  ;  3  Prest.  Abstr.  71 ;  Barnes  P.  C.  239;  Page  v.  Manii^  Moo.  &  M. 

V.  Trompowsky,  7  T.  R.  2^5.  79. 

Cb)  Whitelocke  v.  Musgrove,  1  Cro.  (c)  Hill  v.  Unett,  3  Madd.  370. 

&  Mees.  511 ;  3  Tyrw.  541 ;  Wallis  v.  (d)  Barnes  v.  Troi^powski,  7  T,  R. 

Delancey,  7  T.  R.  266,  note ;  Middle-  265. 
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27.  An  indenture  of  lease  usually  ooneludes(6) :  <Mn  witness  whereof 
the  parties  have  hereunto  subscribed  their  names  and  affixed  their  seals 
the  day  and  year  first  in  these  presents  above  written ;"  but  though 
such  a  clause  forms  the  regular  and  proper  conclusion  of  a  deed,  its 
omission  will  not  vitiate(y)  the  instrument,  if  actually  sealed.  This 
danse,  however,  was  formerly  considered  to  indicate  such  a  complete 
exposition  of  the  contract  between  the  parties  that  any  addition  coming 
A^K^)  it)  though  inserted  before  the  sealing  and  delivery,  was  not 
deemed  to  form  any  part  of  the  deed,  and  was  held  to  be  absolutely 
void.  This  doctrine  was  carried  still  further  in  a  modern(A)  case,  in 
which  an  opinion  was  intimated  that  a  recital  or  allegation  incorpo^ 
rated  in  this  clause  neither  formed  any  part  of  the  preceding  lease  nor 
created  any  estoppel  between  the  parties.  Upon  a  lease  by  indenture 
of  certain  tolls  for  a  term  of  years,  concluding  with  the  words :  ^*  in 
witness  whereof,  to  one  part  of  these  presents  intended  to  remain  in  the 
hands  of  the  lessees,  the  lessors,  parties  hereto,  have  set  their  hands 
and  seals,  and  to  the  other  part  thereof,  intended  to  remain  in  the 
bands  of  the  lessors,  the  said  lessees  have  set  their  hands  and  seals,  the 
day  and  year  first  above  written."  Taunton(t),  Justice,  is  reported  to 
have  said,  he  was  most  strongly  inclined  to  think  that  words  coming 
after  the  clause  *'  in  cujus  rei  testimonium^"  were  no  part  of  the  deed, 
and  did  not  estop  the  party  subscribing  them,  though  inserted  before 
the  sealing  and  delivery  of  the  instrument,  and  Patteson,  Justice, 
seems  to  have  concurred  in  the  same  view  of  the  subject. 

Where  a  lease  has  been  actually  engrossed,  and  it  becomes  neces- 
sary to  add  to  or  to  qualify  any  of  its  provisions,  such  new  matter  is 
generally  indorsed  on  the  deed,  and  if  made  previously(7)  to  the  deli- 
very of  the  instrument,  will  in  effect  form  part  of  the  lease  :  so  Lord 
EUenborough  ruled(^)  that  an  indorsement  made  on  a  deed  before  the 
sealing  and  delivery,  though  after  the  parties  had  signed  their  names, 
was  sufficient,  as  the  whole  was  one  transaction  done  at  the  same  time, 
and  the  time  of  making  the  alteration  may  be  shewn  by  parol  testi- 
mony.   Any  addition  to,  or  alteration  made  in  a  lease  before  delivery. 


(0  1  Wood's  Conr.  871 ;  Shepp. 
Touchst  52. 

(/)  Dyer,  19,  pi.  113;  Goddard's 
case,  2  Rep.  5,  A. ;  Co.  Litt.  7,  A. 

(g)  Bro.  Abr.  Faita,  pi.  72 ;  2  Ro. 
Abr.  28,  Faits,  G.,  pi.  8 ;  Com.  Dig. 
Faity  E.  2;  Hamond  v,  Jethrel,  1 
Brown].  59 ;  2  Brownl.  99. 

{h)  Peane  v,  Morice,  2  Ad.  &  £11. 
d4;  4  Nev.  &  M.  48,  S.  C. 

(0  Ibid. 


( /)  Goodright  detn.  Nicbolls  v.  Mark, 
4  M.  &  Selw.  30 :  Flint  v.  Brandon,  2 
New  Rep.  73;  Weak  dem,  Taylor  v. 
Escott,  9  Price,  595 ;  Pitcber  v.  Tovey, 
4  Mod.  71 ;  Tbompson  v,  Butcber,  3 
Bulst.  302,  by  Doderidge ;  Griffin  v. 
Stanhope,  Cro.  Jac.  456,  in  the  note; 
Moor^  3,  pi.  5. 

(A)  Lyburn  v.  Warrington,  1  Stark. 
N.  P.  C.  162. 
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ought  to  be  taken  notice  of  in  the  attestation  ;  but  even  if  such  precau- 
tion be  neglected,  an  indorsement  on  a  lea8e(/),  or  any  interlineation 
in  the  body  of  the  instrument,  where  nothing  to  the  contrary  appears, 
is  presumed  to  have  been  made  prior  to  the  execution  of  the  indenture. 

A  deed,  or  covenant,  can  only  be  discharged  or  varied  by  an  instru- 
ment(m)  under  seal ;  and  hence  an  indorsement  made  on  an  indenture 
of  lease  subsequently  to  its  delivery,  constitutes  a  new  agreement,  aod 
unless  it  be  under  seal,  and  duly  stamped,  cannot(n)  vary,  qualify,  or 
extend  the  provisions  of  the  original  instrument.  A  schedule  having 
been  indorsed  on  a  deed  after  its  delivery,  upon  the  plea  of  ^*  non  est 
/actumy"  it  was  ruled(o)  that  the  plaintiff  could  not  recover,  because  the 
deed  was  insensible  without  the  schedule,  and  the  schedule  formed  no 
part  of  the  deed  ;  but  a  schedule  indorsed  on  a  deed  at  the  time  of  its 
deli  very  (/)),  forms  part  of  the  deed  itself,  and  oyer  of  the  deed,  unac- 
companied with  the  schedule,  is  not  complete. 

Where  a  landlord,  by  indorsement  made  on  a  lease  subsequently  to 
its  delivery,  in  consideration  of  improvements  previously  effected  on  the 
demised  premises,  and  of  the  fall  in  the  value  of  lands,  consented  to 
accept(9)  an  abated  rent,  in  lieu  of  the  reserved  rent,  specific  perform- 
ance of  such  agreement  was  refused,  because  there  was  no  considera- 
tion for  the  indorsement,  and  there  was  no  stipulation  for  the  surrender 
of  the  original  lease. 

28.  It  was  formerly  considered,  that  any  alteration  of  a  deed  after 
its  delivery,  either  by  a  party(r),  or  by  a  stranger(«),  in  a  material 
part,  by  addition,  erasure,  or  interlineation,  although  innocently,  or 
even  laudably  intended,  would  avoid  the  whole  instrument.  Where  a 
lease  was  made  by  indenture,  and  in  the  lessor's  part  a  rent(0  of 
twenty-seven  pounds  was  reserved,  and  in  the  lessee's  part  only  twenty- 
six  pounds:  the  lessor  having  insisted  on  payment  of  the  higher  rent, 
the  tenant  submitted,  and  then  altered  the  amount  of  the  rent  in  his 
own  part  of  the  lease  to  £27,  and  it  was  decided  that  the  lease  was  ren- 
dered void  by  reason  of  the  erasure. 


(I)  Brewster  v.  Ridgell,  5  Mod.  369; 
Garth.  439,  S.  C. ;  Trowell  v.  Castle,  1 
Keb.  22;  Fitzgerald  o.  Lord  Faucon- 
berge,  Fitzg.  214. 

(m)  Cordwent  v.  Hunt,  2  Moore,  660. 

(n)  Goodright  denu  Nicholls  v.  Mark, 
4  M.  &  Selw.  30 ;  Cook  v.  Remington, 
4  Mod.  237,  4th  resolution. 

(o)  Weeks  v.  Maillardet,  14  East, 
^68. 

(p)  Cook  V.  Remington,  6  Mod.  237. 

Iq)  Fitzgerald  v.  Lord  Portarlington, 


1  Jones,  431. 

(r)  Pigot's  case,  U  Rep.  26,  B.: 
Winchcombe  v,  Pigot,  2  Bulst  246;  1 
Ro.  Rep.  39;  Moor,  835;  Perk,  m. 
1 24-128 ;  3  Djer,  261,  pL  28 ;  Ball  N. 

P.  267. 

(s)  Markham  o.  Gonaston,  Gro.  El 
626 ;  Moor,  547:  Mill*s  case.  Year  Book. 
26  Hen.  VIIL  foL  10,  cited 

(t)  Facmaii*a  case,  2  Ro.  Abr.  29, 
Faits  (U.  pi.  5);  Cro.  Elii.  227,  citei 
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A  deed  altered  in  an  immaterial  part  by(tf)  the  party  himself,  was 
held  to  be  avoided ;  but  its  validity  was  not  affected  by  an  alteration(v) 
made  without  the  privity  of  the  party  by  a  stranger,  in  a  part  not  ma- 
terial. Where  a  deed  was  executed,  leaving  blank  spaces  in  material 
parts,  which  were  afterwards  filled  up  by  assent  of  the  parties,  the  in- 
strament  was  held  to  be  void,  as  not  being  the  contract  which  was 
sealed  and  delivered  ;  but  the  Chief  Justice,  Popham(t(;),  observed,  if 
it  had  been  appointed  by  the  obligor,  before  sealing  and  delivery,  that 
the  blanks  should  be  afterwards  filled  up,  then  the  instrument  should 
not  have  become  void.  So  if  a  deed  was  made(a:),  containing  several  dis- 
tinct and  absolute  covenants,  and  anyone  of  the  covenants  were  altered 
after  its  delivery,  the  whole  deed  was  avoided.  It  was,  however,  ruled, 
that  an  alteration  made  by  the  executor  of  an  obligee,  in  a  part  not 
material,  which  tended  to  the  benefit(y)  of  the  obligor,  did  not  vitiate 
the  instrument :  and  where  one  Clay  executed  his  bond,  leaving  a 
blank  space  for  another  obligor,  in  which  the  name  of  J.  S.  was  after- 
wards inserted,  who  also  executed  the  obligation,  it  was  ruled(z),  that 
the  insertion  of  the  additional  name  did  not  avoid  the  bond,  as  to  the 
original  obligor,  because,  with  respect  to  him,  the  instrument  remained 
the  same,  and  the  alteration  was  immaterial. 

29.  This  subject  has  been  reconsidered,  and  it  is  now  settled,  that 
an  alteration  of  a  deed  by  a  stranger,  though  made  in  a  material  part, 
will  not  vitiate  the  instrument.  An  umpire(a)  having  signed  his 
award,  and  before  it  was  handed  over  to  the  parties  made  an  alteration 
in  the  sum  awarded,  it  was  held,  that  although  the  alteration  was  void, 
the  award  remained  good  for  the  sum  originally  inserted,  and  that  it 
was  no  more  than  if  the  alteration  had  been  made  by  a  stranger,  with- 
out the  privity  of  the  party  interested.  The  true  ground  of  avoiding 
a  deed,  in  consequence  of  a  material  alteration  made  subsequently(A) 
to  its  execution,  is  the  fraud  of  the  party,  because,  as  observed  by 
Lord  Kenyon(<;),  no  person  should  be  permitted  to  take  the  chance  of 


(k)  Markham  v.  Gonaston,  Cro.   El.  Lev.  33 ;    Matson   v.  Booth,  5  M.  & 

626;  Moor.  547;  Ball.  N.  P.  267.  Selw.  223;  Hartley  v.  Manson,  4  Mann. 

(9)  Wangh  V.  Bossell,  5  Taunt.  707 ;  &  Gr.  172. 

1  Manb.  311.  (a)  Henfree  v.  Bromley,  6  East,  300; 

(«)  Markham  v.  Gonaston,  Cro.  El.  Swiney  v.  Barry,  I  Jones*  Ezch.   Rep. 

627,  injmei  EagleCon  v.  Gutteridge,  11  169;  Hutchins  o.  Scott,  2  Mees.  &  W. 

Meea.  &  W.  465.  809^14 ;  Hemming  v.  Trenery,  9  Ad. 

(x)  Pigot*s  case,  11  Rep.  28,  B. ;  2  &  £11.  926;  1  P.  &  Dav.  661. 

Ro.  Abr.  30,  Faits,  U.  pL  8.  (6)  2  Sugd.  on  Powers,  193. 

(y)  Ld.  Darcy  v.  Sharpe,  1  Leon.  282.  (c)  Master  v.  Miller,  4  T.  R.  329. 

(z)  ZoQch  o.  Clay,  1  Ventr.   185;  2 

2  B 
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committing  a  fraud,  without  any  risk  of  losing  by  the  event,  when  it 
is  detected. 

30.  The  following  rules(d)  have  been  established  in  respect  of  alte- 
rations made  by  parties  to  an  instrument :  1.  If  a  contract,  after  bdng 
signed  and  delivered,  is  altered  with  the  consent  of  both  parties,  the 
original  agreement  is  at  an  end,  and  the  altered  agreement  is  alone 
binding,  but  a  new  stamp  becomes  necessary.  2.  If  the  agreement  be 
altered  by  the  party(e)  interested,  without  the  consent  of  the  other 
party,  though  it  may  be  for  his  benefit,  the  original  contract  is  defeated. 
And,  thirdly,  if  the  agreement  be  altered  by  consent  of  the  party  to  be 
bound,  without  the  consent  of  the  party  interested,  the  alteration  will 
be  ineffectual,  and  the  contract  will  stand  as  it  was  in  its  original  state. 

If  parties  to  an  agreement,  after  having  signed  it(y),  introduce  an 
alteration  which  cannot  be  received  in  evidence  for  want  of  a  stamp, 
still  the  old  agreement  is  at  an  end  ;  and  in  like  manner(^),  where  two 
agreements  in  writing  were  produced  in  evidence,  and  the  latter  agree- 
ment could  not  be  read  for  want  of  a  stamp,  it  was  decided,  that  as 
both  agreements  related  to  the  same  subject,  and  as  the  latter  varied 
materially  from  the  former,  it  was  the  same  as  if  the  primary  agreement 
never  had  been  made.  Where  one  of  the  parcels,  which  had  by  mistake 
been  inserted  in  a  lease,  was  struck  out  after  the  instrument  was  exe- 
cuted by  some  of  the  parties,  but  before(A)  its  execution  by  lessor,  or 
lessee,  or  by  the  parties  who  were  alone  interested  in  the  excluded 
parcel,  the  Court  held  the  lease  valid,  though  the  parties  who  originally 
signed,  were  not  aware  of  the  alteration.  If  a  deed,  or  lease,  under 
seal,  be  executed,  leaving  blank(t)  spaces  in  material  parts,  which  are 
afterwards  filled  up  according  to  the  intention  of  the  parties,  the  instru- 
ment is  wholly  void ;  for  though  a  person  may  render  himself  liable^  as 
a  party,  to  a  bill  of  exchange,  by  signing  his  name  on  a  blank  stampi 
yet  there  are  certain  solemnities  indispensable  to  the  validity  of  deeds, 
which  must  be  observed. 

31.  A  deed  requiring  to  be  executed  by  several  parties,  may  be 


.  (d)  Hemming  v.  Trenery,  1  P.&Dav. 
661-668;  9  Ad.  &  Ellis,  926;  Hardea 
V.  Clifton,  1  Gale  &  Dav.  22 ;  1  Q.  B. 
Rep.  522,  S.  C. 

(e)  See  Lewis  r.  Payn,  8  Cowen's 
Amer.  Rep.  71. 

(/)  French  v.  Patton,  9  East,  351 ;  2 
Campb.  N.  P.  C.  74,  S.  C. 

(g)  Reed  v.  Deere,  7  B.  &  Cress. 
264 ;  2  Carr.  &  P.  624,  S.  C. 

(A)  Hall  r.  Chandless,  4  Bing.  123 ; 


12  Moo.  316. 

(t)  Hutchios  V.  Scott,  2  Mees.  &  W. 
812, by  Alderson,  Baron;  Powell  o.  DvC 
3  Campb.  N.  P.  C.  181;  Perk,  &  l\5; 
Com.  Dig.  Faits,  A.  1 ;  Shelden  v.  Heot- 
ley,  2  Shower,  161,  by  Jones,  J. ;  ^ 
see  contrhf  Tezeira  v.  Evaos,  1  Anstr. 
229,  cited.  Paget  v.  Paget,  2  Rep.  in 
Chan.  187;  Eagleton  p.  Gotteridgie,  11 
Mees.  &  W.  465. 
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treated  as  one  entire  transaction,  operating,  as  to  the  different  parties, 
firom  the  time  of  its  execution  by  each ;  and  any  alteration  of  the  in- 
strument made(j)  in  the  course  of  its  progress,  will  not  affect  its  validity 
as  to  a  party  who  had  previously  executed,  provided  the  situation  of 
sQch  party  shall  not  be  prejudiced  by  the  alteration.  So  if  a  deed  is 
to  become  inoperative  in  case  any  of  the  parties  refuse  to  execute,  the 
first  party  who  executes  must  be  taken  to  deliver  the  instrument  as  his 
deed(A)  conditionally,  until  it  shall  be  completed  :  and  upon  the  same 
priociple,  if  the  insertion  of  a  sum  of  money  shall  be  necessary  to  give 
the  deed  effect,  a  party  executing  before  such  sum  has  been  ascertained, 
is  understood  to  have  delivered  it  conditionally^  and  until  the  amount 
shall  be  inserted,  the  deed  will  continue  an  escrow,  and  upon  its  inser- 
tion becomes  the  deed  of  such  party  by  relation  to  the  time  of  his 
execution. 

So  the  g^nting  party  in  a  marriage  settlement,  who  was  the  father 
of  the  intended  husband,  having  signed  and  formally  delivered  the  deed, 
the  father  of  the  intended  wife  objected  to  a  clause  conferring  a  power 
of  revocation  on  the  intended  husband(/),  when,  by  the  assent  of  all  the 
parties  who  were  then  assembled,  the  instrument  was  altered  by  striking 
out  the  clause,  and  the  granting  party  immediately  re-delivered,  and 
the  other  parties  executed  the  indenture :  it  was  contended  that  the 
deed  was  not  admissible  in  evidence,  for  want  of  a  new  stamp ;  but  it 
was  ruled  that  a  new  stamp  was  unnecessary,  as  the  instrument  was 
only  injieriy  or  in  progress  of  execution,  when  the  alteration  was  made, 
for  in  order  to  perfect  a  deed,  not  only  the  delivery  by  the  party  con- 
veybg,  but  the  acceptance  of  the  party  to  take  is  requisite. 

Upon  a  trial  at  Nisi  Prius,  it  became  necessary  to  release  two  per- 
sons who  were  interested  in  the  event  of  the  suit,  for  the  purpose  of 
rendering  them  competent  witnesses.  A  deed  had  been  originally  pre- 
pared only  releasing  one  of  them,  and  was  executed  by  the  releasing 
party,  but  never  was  delivered :  the  name  of  the  other  witness  was 
afterwards  inserted,  when  the  instrument  was  re-executed,  and  an  ob- 
jection being  made  for  want  of  a  new  stamp  on  its  second  execution,  it 
was  ruled(m),  that  as  the  deed  was  not  delivered  on  the  first  occasion, 
it  might  be  considered  in  Jiert,  and  that  an  additional  stamp  was  not 
requisite. 

(J)  Doe  dem.  Lewis  v.  Bingham,  4  B.  3   Tyrw.  890 ;    Sawyer,  ex  parte,    17 

&  Aid.  672.  Ves.  244 ;  1  Rose,  141,  S.  C. 

(A)  Hudson  v.  Revett,  5  Bing.  377 ;  2  (m)  Spicer  ©.  Burgess,  1  Cro.  M.  & 

Moo.  &  P.  663  ;    Sawyer,  ex  parte,  17  Rose.  129 ;  4  Tyrw.  598 ;  2  Dowl.  Pr. 

Ves.  ^4.  Ca.  719;  Coke  o.  Bruznmell,  2  Moore, 

(0  Jones  V.  Jones,  1  Cro.  &  M.  721 ;  495. 
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An  alteration  made  in  a  deed,  by  correcting  the  statement  of  a  &ct, 
and  not  arising  from  any  change  of  intention,  does  not  require  a  new 
stamp,  although  the  instrument  be  re-delivered.  Where  a  deed,  as  it 
was  originally  executed,  did  not  accomplish  what  the  parties  meant  to 
carry  into  effect,  and  was  not  in  the  state  in  which  it  was  intended  to 
have  been,  until  altered,  the  Court  ruled(n)  that  such  an  alteration, 
made  by  consent  of  the  parties  interested,  whilst  the  deed  remained  i» 
tferi,  did  not  vitiate  the  instrument ;  but  that  after  delivery  by  the 
granting  party,  and  acceptance  by  the  grantee,  a  new  stamp  would 
have  been  necessary  if  any  substantial  alteration  had  been  introduced, 
varying  from  the  original  contract  of  the  parties, 

32.  It  was  formerly  a  subject  of  controversy,  whether  an  interest  in 
knds  created  by  deed  should  be  defeated  by  fraudulent  erasure  or  alte- 
ration in  the  conveyance.  A  lease  for  years  having  been  fraudulently 
altered  in  a  material  part,  Jones  and  Berkeley,  Justices,  held(o),  that 
the  deed  was  avoided  by  the  erasure,  but  that  the  lease  was  good  and 
continued  in  esse^  notwithstanding  the  erasure  :  and  they  took  a  diffe- 
rence where  an  estate  loses  its  essence  by  a  deed,  that  is,  where  it  can- 
not have  essence(p)  without  a  deed,  as  a  lease  by  a  corporation,  or  a 
lease  of  tithes,  or  the  grant  of  a  rent-charge,  or  such  like,  in  which 
cases,  if  the  deed  be  erased  after  delivery,  the  estate  is  determined  and 
becomes  void ;  but  where  the  estate  may  have  essence  without  a  deed, 
there,  although  created  by  deed,  which  is  afterwards  erased  either  by 
the  party  himself,  or  by  a  stranger,  the  estate  shall  not  be  defeated, 
though  the  deed  is  destroyed :  wherefore  they  held  that  the  lease  was 
not  avoided,  or  determined  by  the  erasure.  Croke,  Justice,  howerer, 
contended,  that  as  the  instrument  was  a  lease  by  the  deed,  it  was  a  con- 
tract by  the  deed,  and  that  the  party  himself  who  had  the  interest  in 
the  land,  having  erased  the  lease,  defeated  the  deed,  and  determined  bb 
interest  by  this  voluntary  act,  just  as  if  he  had  surrendered  :  but  that 
the  contract  being  by  deed,  the  lessee  could  only  destroy  the  effect  of 
the  deed  and  its  covenants  quoad  himself;  and  that,  quoad  the  lessor, 
it  might  have  essence  if  he  chose,  for  this  was  at  his  election,  and  not 
at  the  election  of  the  lessee. 

It  is  now,  however,  the  settled  doctrine,  that  the  cancellation  or 
avoidance  of  an  indenture  of  lease,  or  other  deed,  will  notdivest(;)  the 

(n)  Cole  ©.  Parkin,  12  East,  471 ;  Ro-  897-399 ;  W.  Jones,  354,  S.  C. ;  2  Ro. 

binson  v,  Touray,  1  M.  &  Selw.  217 ;  Abr.  29,  Fails,  U.  pi.  6. 

and  see  Heme  v.  Hale,  3  Espin.  N.  P.  {p)  See  Moor  v.  Salter.  S  Biihtr.79. 

C.  237 ;  Webber  t;.  Maddocks,  3  Campb.  {q)  Doe  dem.  Lewis  v.  Bingham,  4  B. 

N.  P.  C.  1.  &  Aid.  677 ;  Leech  ».  Leech,  2  Rep.  in 

(o)  Miller  v,  Manwaring,  Cro.  Car.  Cha.  52. 
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estate  or  interest  conveyed  by  the  instrument.  Lord  Chief  Justice 
Eyre  said,  he  held  it  clear(r)  that  cancelling  a  deed  will  not  divest 
property  which  had  once  vested  by  transmutation  of  possession,  and 
that  the  law  was  the  same  with  respect  to  things  lying  in  grant :  for 
the  purpose  of  proving  that  a  party  granted  the  interest,  the  deed, 
which  was  the  best  evidence,  should  be  produced  ;  but  if  that  were  de- 
stroyed, other  evidence  might  be  received  to  shew  that  the  thing  was 
once  granted,  for  **  God  forbid'^  that  a  man  should  lose  his  estate  by 
losing  his  title-deeds. 

Where  a  deed  was  rendered  void  by  a  fraudulent  erasure  made  by 
the  party  interested,  it  was  ruled(«)  that  the  interest  which  originally 
passed  by  the  instrument  remained  still  vested,  and  the  deed  was  al- 
lowed to  be  given  in  evidence.  The  result  to  be  collected  from  the 
authorities  on  this  subject  is,  that  an  estate  or  interest  in  lands  legally 
transferred  by  an  indenture  of  lease  for  lives,  or  for  years,  will  not  be 
divested  or  defeated  in  consequence  of  the  lease  being  fraudulently 
erased  or  altered  by  the  lessee,  or  other  person  deriving  under  it ;  and 
though  the  deed  may  not  be  admissible  evidence  on  behalf  of  the  tenant, 
by  reason  of  the  fraud,  yet  the  existence  of  the  interest  in  the  lands  de- 
mised, may  be  proved  by  secondary  evidence,  in  the  same  manner  as 
if  the  tenant's  part  of  the  lease  had  been  accidentally  lost  or  destroyed. 
It  is  to  be  observed,  however,  that  the  rules  in  respect  of  deeds  to  which 
there  is  a  plea  of  ^^  non  est  factum^'  being  founded  on  the  technical 
doctrine  that  the  altered  instrument  is  not  the  contract  which  was  sealed 
and  delivered,  are  not,  in  strictness,,  applicable  to(^)  instruments  not 
under  seal. 

Where  a  rent  was  created  by  duplicate  deeds,  each  being  executed  by 
both  parties,  and  the  grantee  of  the  rent  altered  his  deed  in  a  material 
part,  it  was  decided(tf),  that  although  the  deed  was  essential  to  create 
the  rent,  as  lying  in  grant,  yet  neither  the  remedy  nor  estate  was  de- 
feated by  the  fraudulent  alteration :  that  the  grantee's  part  of  the  deed 
was  avoided  by  his  alteration,  but  both  deeds  being  duplicates,  there 
was  a  valid  grant  remaining  which  supported  the  estate. 

The  name  of  the  grantor  being  omitted  in  a  deed  of  bargain  and 
sale  of  a  rent-charge,  before  the  words  of  grant  in  the  instrument,  it 
was  held(i7)  that  the  deed  was  valid,  as  the  grantor's  name  might  with 

(r)  Bolton  v.  The  Bishop  of  Carlisle,  (0  Hatchin8o.Scott,2Mee8.&W.813; 

2  H.  Bla.    259-263 ;    Roe  dem.   Earl  (u)  Lewis  v.  Payn,  8  Cowen*s  Ameri* 

Berkeley  v.  The  Archbishop  of  York,  6  can  Rep.  71. 

East,  86.  (o)  Lord  Say  and  Seale  v.  Lloyd,  4 

(«)  Doe  dem.  Beanland  v.  Hirst,   3  Bro.  P.  C.  73 ;  10  Mod.  40 ;  Trethewy 

Stark.  N.  P.  C.  60.  v.  Ellesdon,  2  Ventris.  141. 
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certainty  be  collected  from  the  deed  itself;  but  if  a  lease  ,be  executed 
by  the  parties,  leaving  blank  spaces  for  the  amount  ofthe  rent  intended 
to  be  reserved,  or  for  the  duration  of  the  interest,  unless  filled  up  by 
mutual  consent,  the  instrument  is  wholly  inoperative ;  because  it  ma- 
nifestly appears  to  be  an  imperfect  and  incomplete  agreement,  and  if 
parol  evidence  of  intention  were  admitted,  the  object  of  the  Statute  of 
Frauds  would  be  defeated. 

33.  A  party  producing  a  lease  in  evidence,  which  is  interlined,  may 
account  for  the  interlineation  by  shewing(t£;)  the  circumstances  under 
which  it  was  made,  and  it  lies  upon  the  party  producing  the  instrument 
to  prove  that  the  alteration(2;)  was  made  before  its  execution,  or  with 
the  consent  of  the  parties.  This  rule,  however,  only  applies  where  the 
obligation  arises  by  reason  of  the  instrument ;  for  if  the  obligation 
arises  from  the  occupation(y)  of  demised  premises  upon  such  ofthe 
terms  specified  in  a  written  document,  as  are  applicable  to  a  yearly 
holding,  an  alteration  made  in  the  term  of  years  will  be  deemed  wholly 
immaterial. 

(to)  Lessee  Studdart  v.  Neylan,  5  Irish  ments,  8  Ad.  &  Ell.  215 ;  S  Nev.  k  P. 

Law  Rep.  116.  375. 

(z)  Henman    v.  Dickinson,  5  Bin^.  (v)  Ld.  Falmoath  v.  Roberts,  9  Mees. 

183 :  2  Moo.  &  P.  289 ;  Knight  v.  Cle-  k  W.  469. 
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REGISTRY. 


1.  Iriih  Statutes  for  the  Registry  of 

Deeds, 

2.  CMified  Copy  of  AppoirUment  of 

Assignees  of  insolvent  Debtor  to 
he  registered, 

3.  What  should  be  contained  in  Me- 

morial  of  Registry, 
i.  Memorial  of  Deeds   executed  in 
Great    Britain    affecting  Irish 
Lands, 

5.  Memorial  of  Deed  not  naming  any 

Lands, 

6.  Effect  of  Variance  bettoeen  Deed 

and  Memorial, 

7.  One  of  the  Witnesses  to  Deed  must 

be  a  Witness  to  Memorial. 

and  must  verify  Execution  of 

Deed  by  Grantor, 

8.  Execution  of  Memorial  after  Death 

of  Grantee, 

9.  Prior  unregistered  Deed  postponed 

to  registered  Deed,   though  by 
different  Grantors. 

10.  Whether  unregistered  Deed  pre- 

vails against  an  Execution, 

11.  Omission  to  register  Lease^  not  sup- 

plied by  Registry  of  Assignment. 


12.  Leases  in  Possession  not  exceeding 

twenty-one  Fears  excepted  out  of 
the  Act. 

13.  Tacking   of  Mortgage  Securities 

abolished  in  Ireland, 

14.  Equitable  Estates  gain  Priority  by 

Registry. 

15.  Registered  Conveyance  takes  Pre- 

cedence ofeauitabU  Mortgage  by 
Deposit  of  Veeds. 

16.  Effect  of  registered  Deed  upon  in- 

tervening Judgements,    against 
prior  unregistered  Deed. 

17.  At  Law,  Claimant  by  registered 

Deed  entitled  to  Priority,  though 
with  Notice  of  unregistered  Deed. 

18.  Effect  of  Notice  in  Equity  upon 

Claimant  by  registered  Deed, 

19.  Registry  confers  Priority,  but  does 

not  constitute  Notice. 

20.  Effect  of  Execution  of  Power  of 

Appointment      against     Prior 
Judgements. 

21.  When  Purchaser  affected  with  No- 

tice of  Leases  by  occupying  Te- 
nants. 


1.  The  Statutes  for  the  regi8try(a)  of  deeds  and  conveyances  con- 
cerning lands  in  Ireland,  so  far  as  they  affect  the  relation  of  landlord 
and  tenant,  require  some  observations. 

By  the  Irish  Statute(6),  6  Anne,  c.  2,  it  is  enacted,  that  a  memo- 
rial of  all  deeds  and  conveyances,  executed  after  March,  1708,  whereby 
any  lands  in  Ireland  may  be  anywise  affected,  shall  be  registered ; 
and  that  every  such  deed(c),  whereof  a  memorial  shall  be  registered  pur- 
suant to  the  Act,  shall  be  deemed  good  and  effectual  both  in  law  and 
equity,  according  to  the  priority  of  time  of  registering  such  memorial, 
for  the  lands  mentioned  or  contained  in  such  deed,  according  to  the 


(a)  3  Sngden's  Vendors,  345 ;  Moles- 
vorth  on  Registration ;  Rigge  on  Regis- 

(&)  6  Anne,  c.  2,  s.  3,  Irish ;  7  Anne, 
c.  20,  8. 1,  English ;  Middlesex  Registry 
Act 


(c)  6  Anne,  c.  2,  s.  4,  Irish.  This 
clause  is  confined  to  the  regulation  of  the 
priorities  of  registered  deeds  as  hetween 
themselves.  Warburton  v.  Loveland,  6 
Bligh's  Pari  Ca.  22-24. 
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right  and  title  of  the  person  conveying  such  lands,  against  erery  other 
deed,  or  disposition  thereof:  and  it  is  declared ((/)  that  erery  deed  or 
conveyance,  not  registered,  of  any  lands  comprised  in  such  deed  or  con- 
veyance, \¥hereof  a  memorial  shall  be  registered  in  pursuance  of  this 
Act,  shall  be  deemed  fraudulent  and  void,  not  only  against  such  regis- 
tered deed  or  conveyance,  but  likewise  against  every  creditor  by  judge' 
ment  or  recognizance^  as  for  and  concerning  the  lands  contained  in 
such  registered  memorial ;  but  it  is  provided(e)  that  nothing  in  this  Act 
shall  extend  to  any  lease  not  exceeding  twenty-one  years,  where  the 
CLCtual  possession  goeth  along  with  such  lease.  The  sixth  section(/) 
requires,  that  every  memorial  of  a  deed,  or  conveyance,  shall  be  under 
the  hand  and  seal  of  some  or  one  of  the  grantors,  or  some  or  one  of  the 
grantees,  his,  her,  or  their  guardians  or  trustees,  attested  by  two  wit- 
nesses, one  whereof  to  be  one  of  the  witnesses  to  the  execution  of  suck 
deed  or  conveyance  ;  which  witness  shall,  by  affidavit  to  be  made  before 
the  registrar,  or  his  deputy,  prove  the  signing  and  sealing  of  such  me- 
morial, and  the  execution  of  the  deed  or  conveyance  mentioned  in  snch 
memorial,  and  the  day  and  time  of  delivery  of  such  memorial  to  the  re- 
gistrar or  his  deputy. 

The  Irish  Statute(^),  8  Geo.  I.  c.  15,  authorizes  the  heirs,  execo- 
tors,  administrators,  or  assigns  of  any  grantee,  in  any  deed,  who  shall  die 
without  executing  any  memorial  for  its  registry,  to  execute  a  memorial 
thereof,  which  is  declared  as  valid,  from  the  time  of  the  registry,  as  if 
executed  by  the  immediate  grantee. 

By  the  Irish  Statute(A),  2  &  3  Will.  IV.  c.  87,  it  is  enacted,  that 
in  every  memorial  brought  into  the  office  for  registry,  there  shall  be 
specified  the  county  and  barony,  or  the  town,  or  county  of  a  city  and 
parish,  or  the  town  and  parish  in  which  the  lands  to  be  affected  by  such 
registry,  are  by  the  deed  stated  to  be  situated :  and  that  every  such 
memorial  brought  into  the  office  for  registry,  shall  be  there  compared 
with  the  instrument  of  which  it  purports  to  be  a  memorial,  and  shall 
only  be  registered  if  the  several  particulars  required  to  be  inserted  in 
the  memorial,  shall  be  found  to  be  truly  stated  from  the  instrument 
And  by  the  thirty-second  section(t)  it  is  enacted,  that  in  all  proceedings 
before  any  court  of  justice,  for  all  purposes  whatsoever,  an  office  copy 
of  any  registered  memorial  shall,  upon  such  office-copy  being  proved  in 
like  manner  as  an  office-copy  of  any  other  record,  be  received  as  eri- 

(fi)  6  Anne,  c.  2,  s.  5,  Irish.  Anne,  c.  20,  English. 

((?)  6  Anne.  c.  2,  s.  14,  Irish.  (A)  2  &  3  Wifl.  IV.  c.  87,  ».  29.  Irish. 

(/)  6  Anne,  c.  2,  s.  6,  Irish.  (i)  2  &  3  Will.  IV.  c  87,  s.  32,  Irish. 

{g)  8  Geo.   I.  c.  15,   8.   1,  Irish;  7 
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dence  of  the  contents  of  the  memorial,  of  which  it  purports  to  be  an 
office-copy,  without  the  production  of  the  original  memorial :  Provided 
always,  that  the  party  producing  such  office-copy  shall,  if  out  of  Dub- 
lin ten  days,  and  if  in  Dublin  eight  days,  before  producing  the  same, 
give  notice  in  writing  to  the  adverse  party  thereof:  and  provided  also, 
tiiat  the  adverse  party  shall  not,  within  four  days  after  receiving  such 
notice,  demand  by  a  counter-notice,  that  the  original  memorial  shall 
be  produced. 

2.  By  the  Irish  Statute(y),  3  &  4  Vict.  c.  107,  s.  34,  it  is  enacted, 
that  a  copy  of  any  order  under  this  Act,  vesting  the  estate  and  effects 
of  any  prisoner  in  the  provisional  assignee  of  the  estates  and  effects  of 
insolvent  debtors,  or  of  the  appointment  of  an  assignee  of  such  estate 
and  effects,  shall,  in  all  courts  and  places,  without  further  proof,  be 
received  as  sufficient  evidence  of  such  order  and  appointment  respec- 
tively having  been  made,  and  of  the  title  of  the  provisional  and  of  such 
other  assignee  under  the  same :  provided  always,  that  where  according 
to  any  laws  then  in  force,  any  conveyance  or  assignment  of  any  real  or 
personal  property  of  an  insolvent  debtor  would  be  required  to  be  regis- 
tered, enrolled,  or  recorded  in  any  registry  office  in  England,  Wales, 
Ireland,  Scotland,  or  any  of  her  Majesty's  Colonies ;  then  and  in 
every  such  case  such  certified  copy  of  the  vesting  order,  and  a  like 
certified  copy  of  the  appointment  of  an  assignee,  shall  be  registered  in 
the  registry  office,  wherein  such  conveyance  or  assignment  would 
require  to  be  registered,  enrolled,  or  recorded;  and  the  registry  thereby 
directed  shall  have  the  like  effect  to  all  intents  and  purposes,  as  the 
r^stry,  enrolment,  or  recording  of  such  conveyance  or  assignment 
would  have  had ;  and  the  title  of  any  purchaser  of  any  such  property 
for  valuable  consideration,  without  notice  of  any  such  order  or  appoint- 
ment, who  shall  have  duly  registered,  enrolled,  or  recorded  his  pur- 
chase previously  to  the  registry  thereby  directed,  shall  not  be  invali- 
dated by  reason  of  such  order,  or  the  appointment  of  an  assignee,  or 
the  vesting  of  such  property  consequent  thereupon,  unless  a  certified 
copy  of  such  orders  and  of  such  appointment,  if  any,  shall  be  registered 
as  regards  the  United  Kingdom  of  Great  Britain  and  Ireland  within 
two  months,  and  as  regards  all  other  places  within  twelve  months  from 
the  date  of  such  order  and  appointment  respectively. 

3.  In  order  to  avoid  unnecessary  disclosure  of  private  affairs,  the 
Registry  Acts  only  require  that  the  memorial(A)  of  a  deed  or  conveyance 

(j)  3  &  4  Ylct  c.  107,  8.  34,  Irish ;  1      words  in  italics  are  not  in  the  Middlesex 

&  2  Vict.  c.  110,  s.  46,  English.  Act,  hut  the  insertion  of  the  date  of  the 

{k)  6  Anne,  c.  2,  s.  7,  Irish.     The     deed  in  the  memorial  is  held  sufficient; 


426  OF  LEASES  AND  THEIR  INCIDENTS. 

shall  contain  the  day  of  the  month  and  year  when  such  instnnnent 
bears  date  and  was  perfected  ;  and  the  names  and  additions  of  all  the 
parties,  and  of  all  the  subscribing  witnesses,  and  of  the  place(/)  of 
abode  of  the  subscribing  witness  to  such  memorial,  who  is  not  a  sub- 
scribing witness  to  the  deed  or  conveyance ;  and  shall  mention(m)  the 
lands,  tenements,  or  hereditaments  contained  in  such  deed  or  convey- 
ance ;  and  the  names  of  all  the  counties(n),  baronies,  cities,  towns  cor- 
porate, parishes,  townships,  &c*,  where  any  such  lands  or  tenements  are 
lying  and  being,  that  are  conveyed,  or  any  way  affected,  or  charged  by 
any  deed  or  conveyance,  in  such  manner  as  the  same  are  expressed  or 
mentioned  in  such  deed  or  conveyance,  or  to  the  same  effect ;  and  that 
every  such  deed  or  conveyance,  of  which  a  memorial  is  to  be  regis- 
tered, shall  be  produced  to  the  registrar  or  to  his  deputy  at  the  time 
of  entering  such  memorial,  who  shall  endorse  a  certificate  thereon, 
mentioning  the  certain  day  and  time  on  which  such  memorial  is  so 
entered  and  registered ;  and  the  registrar  or  his  deputy  shall  sign  the 
certificate  when  so  endorsed :  and  in  all  cases  where  the  lands,  tene- 
ments, or  hereditaments  contained  in  any  deed  or  conveyance(o)  are 
not  situate  in  the  county  of  Dublin,  or  in  the  county  of  the  dty  of 
Dublin,  a  memorial  of  such  deed  or  conveyance  shall  be  entered  by 
the  registrar  or  his  deputy,  in  case  an  affidavit  sworn  before  one  of  the 
judges  at  the  assizes,  or  before  the  justices  at  the  general  quarter  ses- 
sions of  the  county  where  such  lands,  tenements,  or  hereditaments  lie, 
or  before  a  person  commissioned  for  taking  affidavits  in  the  country, 
shall  be  brought  with  the  memorial  to  the  registrar  or  his  deputy, 
wherein  one  of  the  witnesses  to  the  execution  of  the  deed  or  convey- 
ance shall  swear  he  saw  the  same  executed,  and  the  memorial  signed 
and  sealed  as  by  the  Act  directed. 

A  memorial  of  a  lease  for  registry  should  state  the  date  of  the 
instrument,  the  names  and  additions  of  the  parties,  the  demise,  the 
parcels  mentioned  in  the  lease,  including  the  parish  or  barony  and 
county,  and  the  places  of  abode  of  the  subscribing  witnesses  to  the 
memorial. 

4.  Deeds  or  conveyances  executed  by  parties  in  Great  Britain 
affecting  lands  in  Ireland  may  be  registered(p)  on  a  memorial  signed, 
sealed,  and  attested  as  in  other  cases,  and  verified  by  the  affidavit  of 
one  of  the  witnesses  to  the  deed,  made  before  a  Conunissioner  Extra- 
See  Lessee  Sallivan  v. Walsh,  1  Jones,  (n)  6  Anne,  c.  2,  s.  7,  Irish;  2&9 
264 ;  Maloomsoii  r.  Gregory,  1  Huds.  Will.  lY.  c.  87,  s.  29,  Irish. 
&  Br.  310.  (o)  25  Geo.  III.  c.  47,  s.  3,  Irish. 
(0  8  Geo.  I.  c.  15,  s.  1,  Irish.  ip)  3  Geo.  IV.  c.  116,  Irish;  and  see 
(m)  6  Anne,  c.  2,  s.  7,  Irish.                    the  8  Anne,  c.  10,  Irish. 
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ordinary  of  the  Court  of  ChaDcery  of  Ireland  for  taking  affidavits  in 
Great  Britain ;  and  by  complying  with  the  forms  prescribed  by  this 
Act,  the  necessity  of  producing  the  original  deed  intended  to  be  regis- 
tered at  the  office  in  Dublin  is  dispensed  with. 

5.  Where  a  deed  conveys  in  general  terms  all  the  lands  of  which 
the  grantor  is  seised,  as  for  instance,  all  the  grantor's  lands  situate  in  the 
coanty  of  Galway,  without  specifying  any  particular  denomination,  or 
where  a  lease  demises  a  farm  situated  in  a  specified  barony  and  county  as 
formerly  held  by  a  preceding  tenant,  without  any  name  or  other  de- 
scription(9)  of  the  land,  it  has  been  ruled  that  a  valid  registry  of  such 
an  instrument  may  be  effected  by  a  memorial  framed  in  terms  as  gene- 
ral as  the  deed :  a  memorial  of  a  deed  omitting  to  state  the  day  of  the 
month  on  which  the  instrument(r)  was  executed  may  be  sustained  on 
the  same  principle. 

The  memorial  for  registry  of  a  lease  for  lives  with  covenant  of 
renewal,  or  with  any  covenant(«)  to  extend  the  duration  of  the  term, 
should  specify  such  covenant. 

6.  It  is  the  registrar's  duty  to  ascertain  by  comparison  that  the 
memorial  offered  for  registry  contains  a  correct  statement  of  the  instru- 
ment intended  to  be  registered,  and  if  any  material  variance  between 
them  should  be  discovered,  to  reject  the  document,  but  if  the  registry 
be  completed,  it  will  not  be  avoided  by  any  variance  between  the  de- 
nominations of  land  in  the  lease  and  in  the  memorial,  for  even  if  a 
chief-denomination  of  land  specified  in  the  deed  were  omitted  in  the 
memorial,  the  grantee  or  lessee  would  only  be  deprived  of  the  benefit 
of  r^pstry  in  respect  of  the  land  omitted.  The  object  of  the  Regis- 
try Act  was  to  afford  the  means  of  inquiring  what  encumbrances  affected 
the  property,  and  for  that  purpose  a  variance(^)  between  the  deed  and 
memorial  is  not  material,  as  to  any  statement  unnecessarily  introduced 
into  the  memorial. 

7.  The  memorial  of  a  deed  for  registry  may  be  executed  either  by 
the  grantor,  or  by  the  gprantee  or  lessee,  but  it  is  necessary  that  one  of 
the  witnesses  to  the  memorial  should  be  a  subscribing  witness  to  the 

(9)  Dillon  V.  Costello,  cited  1  Jones,  («)  See  the  Duchess  of  Chandos  v. 

410,  MSS. ;  Gttbbins  o.  Gubbins,  1  Dru.  Brownlow,  2  Ridg.  P.  Ca.  383,  the  se- 

k  Walsh,  160,  note;  Scully  v.  Scully,  cond  question  put  to  the  Judges,  and 

Cooke  h  Alcock,  77>  note;    and    see  their  answers. 

Essex  9.  Baugh,  1  Yo.  &  Coll.  in  Chan.  (0  Lessee  M*Donnell  o.  Murphy,  2 

620.  Fox  &  S.  304,  note ;  Wyatt  v.  Harwell, 

(r)  See  Barlow  v.  Smythe,  1  Jones,  19Vesey,435;  Crymble  v.  Adair,  Beatty> 

407.  122. 
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execution  of  the  deed  by  the  grantor(tf)  or  party  from  whom  the  estate 
moves,  and  not  merely  to  its  execution  by  the  grantee,  or  by  a  formal 
or  unnecessary  party.  A  lease  cannot  be  effectually  registered  on  a 
memorial  executed  solely  by  the  lessee,  unless  the  affidavit  verifying 
such  memorial  shews  that  the  lease  was  not  only  executed  by  the  lessee, 
but  also  by  the  lessor,  in  presence  of  the  witness  making  the  affidavit 

8.  A  deed  or  lease  may  be  registered  after  the  death  of  the  grantee 
or  lessee  on  a  memorial  executed  by  the  heirs,  executors,  or  assigns(r) 
of  such  grantee  or  lessee,  in  the  presence  of  two  witnesses,  one  of  whom 
was  a  subscribing  witness  to  the  execution  of  the  deed  or  lease  by  both 
parties,  and  it  is  not  requisite  that  such  representative  or  assign  should 
become  an  executing  party  to  the  deed  or  lease  for  that  purpose. 

The  owner  of  lands,  by  deed  made  in  August,  1836,  conveyed  his 
interest  to  his  son,  John  Leader,  who,  by  his  will  made  in  May,  1838, 
bequeathed  a  term  of  500  years  in  the  premises  to  trustees  to  the  use 
of  J.  D.  for  his  life,  with  remainders  over  :  the  testator  died  in  the 
year  1839,  and  his  father  died  in  June,  1840.  J.  D.,  who  was  not  the 
testator's  heir(2/;),  registered  the  conveyance  of  August,  1836,  in  Fe- 
bruary, 1840,  and  this  registry  was  held  effectual  against  a  conveyance 
subsequently  executed  by  the  father  of  the  same  lands  in  favour  of  a 
third  person,  which  was  duly  registered  in  May,  1840,  as  J.  D^ 
though  not  assignee  of  the  \^hoIe  estate,  was  considered  to  be  "  an 
assign"  within  the  meaning  of  the  Registry  Act,  and  to  have  such  an 
interest  under  the  deed  of  August,  1836,  as  enabled  him  to  make  a 
valid  registry  of  that  instrument. 

9.  The  fourth  section(2;)  of  the  Act  relates  exclusively  to  registered 
deeds,  and  g^ves  priority  according  to  the  time  of  registry :  the  fifth 
8ection(y)  regulates  the  effects  of  registration  between  registered  and 
unregistered  deeds,  and  from  the  language  used  in  both  sections  it  ap- 
pears that  the  legislature  meant  to  afford  an  effectual  remedy  against 
the  mischief  arising  to  purchasers  for  valuable  consideration,  from  the 
subsequent  discovery  of  secret  or  concealed  conveyances,  or  eociuB- 
brances  upon  the  estate  ;  whether  the  person  executing  the  prior  deed 
was,  or  was  not,  the  same  person  who  executed  the  second ;  whether 
the  person  executing  the  second  deed  claims  under  a  registered  oon- 

(tt)  Jack  dem,  Rennick  v.  Armstrong,  (w)  Murphy  v.  Leader,  Jebb&  B.  66* 

I  Hnda.  &  Br.  727 ;  8  Sugd.  Vendors,  4  Irish  Law  Kep.  139,  S.  C. 
351 ;  but  see  5  Jarm.  Conv.  212,  note  D.  (x)  6  Anne,  c.  2,  a.  4,  Irish. 

(v)  Essex  o.  Baugh,  1  Yo.  &  Coll.  in         (t/)  6  Anne,  c.  2,  s.  5,  Irish. 
Chan.  620;  Rigge  on  Registry,  76,  note. 
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reyaDoe ;  whether  be  is  seised  or  possessed,  propriojure^  or  is  in  under 
a  title  which  has  come  to  him  by  act  and  operation  of  law. 

An  unmarried  woman,  being  possessed  of  lands  in  Ireland  for  along 
term  of  years,  and  being  about  to  marry,  by  indenture  executed  by  her 
and  her  intended  husband,  she  assigned  the  term  to  trustees,  upon  trust 
to  permit  her  intended  husband  to  receive  the  rents  and  profits  for  his 
life,  with  remainder  to  the  wife  for  her  life,  with  remainder  to  the  first 
and  erery  other  son  of  the  marriage  successively.     The  marriage  having 
been  celebrated,  the  husband  entered  into  possession,  and  afterwards 
made  a  lease(z)  of  the  premises,  for  part  of  the  term,  rendering  rent, 
and  the  lessees  having  entered,  assigned  their  interest  for  valuable  con- 
sideration :    the  lease  made  by  the  husband  was  registered,  but  the 
marriage  settlement  was  never  registered ;  the  wife,  who  survived  her 
husband,  obtained  possession,  and  the  assignees  of  the  leasehold  inte- 
rest brought  their  ejectment.     Judgement  was  given  by  the  Irish  Ex- 
chequer in  the  widow's  favour,  and  upon  a  writ  of  error,  was  afiSrmed 
by  the  Irish  Exchequer  Chamber,  the  judges  being  equally  divided  ; 
but  was  reversed  by  the  House  of  Lords,  the  English  judges  holding, 
that  the  title  of  the  assignees  of  the  lease  was  to  be  preferred  to  the  title 
of  the  widow,  and  that  the  non-registry  of  the  assignment  of  the  lease 
made  no  difference.     In  delivering  the  opinion  of  the  judges,  Tindal, 
Chief  Justice,  observed,  that  no  more  effectual  remedy  for  the  protec- 
tion of  purchasers  could  be  devised,  than  by  requiring  that  every  deed 
by  which  any  interest  in  lands  was  transferred,  or  any  charge  on  them 
created,  should  be  put  on  the  register,  under  the  peril,  that  if  not  to  be 
found  there,  the  subsequent  purchaser  should  gain  priority  over  any 
former  conveyance,  by  the  earlier  registration  of  his  subsequent  deed ; 
and  that  the  mischief  to  purchasers  was  the  same,  whether  the  secret 
conveyance  or  charge  arose  from  the  deed  of  an  immediate  grantor,  or 
from  the  deed  of  a  former  owner  of  the  estate  :  and  the  Chief  Justice 
further  stated,   that   the  neglect   to  register  the  assignment  of  the 
Iease(a),  did  not  invalidate  the  claim  of  the  assignees,  because  the  un- 
registered assignment  passed  the  interest  in  the  lease,  as  between  the 
lessee  and  the  assignee,  and  there^was  no  conflicting  claimant  under  a 
registered  deed. 

So  if  a  person,  upon  the  marriage  of  his  youngest  son,  settle  his 

(z)  Warburton  v,  Loveland  dem.  Ivie,  Bench ;  Stuart  v.  Ferguson,  Hayes,  452. 

6  Bligh's  P.  Ca.  1 ;  2  Dow.  &  Cla.  480,  (a)  Warburton  v.  Loveland  dem,  Ivie, 

S.  C. ;  1  Huds.  k  Bro.  623,  in  the  Ex-  6  Bli.  Pari.  Ca.  36 ;  2  Dow.  &  Ci.  502, 

ebeqaer  Chamber ;   Leasee  Warburton  S.  C. 
V.  hie,  Smith  &  Batty,  134,  in  the  King's 
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property  on  himself  for  life,  with  remainder  to  his  eldest  son  for  life, 
with  remainder  to  the  youngest  son,  his  wife  and  children,  in  strict  set* 
tlement,  and  the  deed  is  not  registered :  upon  the  father's  death,  his 
eldest  son(6)  enters,  and  supposing  himself  to  have  the  fee,  conveys  by 
registered  deed,  to  a  purchaser  for  valuable  consideration ;  although 
the  settlement  and  conveyance  are  made  by  different  grantors,  neither 
the  younger  son,  his  widow,  or  children,  can  defeat  the  estate  limited 
to  the  purchaser. 

A  registered  conveyance  by  a  person  out  of  possession,  cannot  have 
any  greater(c)  effect  by  force  of  the  Registry  Act,  than  it  would  have 
had  if  the  Statute  never  had  been  passed,  as  a  person  out  of  possession 
cannot,  in  law,  convey  any  thing  to  a  stranger.  The  Statute  does  not 
enact  that  a  purchaser,  by  a  registered  deed,  shall  acquire(d)  any  title 
by  the  conveyance  to  him,  but  merely  avoids,  and  puts  out  of  his  way, 
any  unregistered  conveyance  which  would  otherwise  interpose  against 
the  title  conveyed  to  him,  and  leaves  the  title  of  the  purchaser,  by  the 
registered  deed,  in  the  same  condition  in  which  it  would  be,  if  the 
unregistered  deed  had  not  been  executed.  The  expressions  used  in 
the  fourth  section,  that  every  deed  shall  have  priority  from  the  time  of 
its  registry,  "  according  to  the  right,  title,  and  interest  of  the  person 
conveying,"  are  explained  by  Lord  Redesdale  to  mean(e)  ^^  according 
to  the  rights  titlcy  and  interest  which  such  person  had  to  make  a  am- 
veyance^  which  would  have  been  good^  if  such  prior  conveyance  had  not 
existed'* 

The  principles  on  which  the  decision  of  the  House  of  Lords  is  founded 
establish(/'),  that  a  person  in  possession  of  Iftnded  property,  of  which 
he  is  the  apparent  owner,  and  which  he  would  have  good  right  and  title 
to  sell,  only  for  the  execution  of  an  unregistered  instrument  by  a  for- 
mer owner,  may  convey,  assign,  or  encumber  such  property  by  a  regis- 
tered deed  to  a  purchaser  for  value,  and  without  notice ;  and  the  effect 
of  the  registry  of  such  subsequent  deed  is  not  only  to  postpone  the  prior 
unregistered  instrument,  but  to  avoid  its  operation  altogether,  so  faras 
it  interferes  with  the  registered  deed.  However,  an  unregistered  in- 
strument, though  void  so  far  as  it  interferes  with  a  subsequently(^)re- 

(&)  Warburton  v.  Loveland  dem,  Irie,  Sch.  &  Lef.  159. 

6  Bli.  P.  Ca.  28;   2  Dow.  &  Cla.  495,  (/)  Warburton  o.  Lovelaad  i&m.  Irie, 

S.  C.  6  Bli.  P.  C.  1 ;  2  Dow.  &  CI.  480,  &a 

(c)  Underwood  r.  Lord  Courtown,  2  ig)  M'Neill  v.  Cahill,  2  Bli.  P.  Ct 
Sch.  &  Lef.  65,  by  Ld.  Redesdale.  228-256 ;    Jones   r.  Gibbons,  9  Veser, 

(d)  Warburton  v.  Loveland  dem.  Ivie,  407 ;  Warborton  o.  Loveland  dem,  Im 
1  Huds.  &  Br.  637-646,  by  Burton,  J.  6  Bli.  P.  C.  34 ;  Hodson  v.  Sharpe,  10 

(e)  La  Touche  v.  Lord  Dunsany,  1  East,  350. 
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gistered  deed,  yet  continues  binding  on  the  party  conveying,  and  those 
deriving  under  him. 

10.  In  a  prior  case,  the  facts  of  which,  so  far  as  they  relate  to  this 
subject,  appear  to  be,  that  William  Ovens,  who  was  possessed  of  a  term 
for  years,  assigned  bis  interest  by  an  unregistered  deed,  and  that,  un- 
der an  execution  against  the  goods  of  William  Ovens(A),  the  sheriff 
sold  and  assigned  the  residue  unexpired  of  the  term  to  one  Armstrong, 
who  registered  the  assignment ;  and  it  was  decided  that  the  prior  un- 
r^tered  assignment  should  prevail  over  the  registered  conveyance 
from  the  sheriff,  because  the  sheriff 's  title  was  incapable  of  registry, 
and  the  assignment  from  him,  though  registered,  could  not  avoid  the 
prior  unregistered  deed.  The  observations  of  Tindal,  C.  J.,  in  ex- 
pressing the  opinion  of  the  judges(t),  extend  to  the  case  of  a  person 
executing  the  second  deed,  who  is  in  under  a  title  coming  to  him  by 
act  and  operation  of  law. 

11.  It  has  been  long  settled,  that  the  omission  to  register  a 
lease  cannot  be  supplied  by  registering(J)  an  assignment  of  the  interest, 
containing  a  recital  of  the  lease.  Hugh  Rennick  conveyed  to  his  son 
in  fee-farm,  who  did  not  register,  and  the  father,  after  his  son's  death(A), 
conveyed  the  same  lands  to  Macartney  by  an  unregistered  deed,  who 
afterwards  conveyed  by  deed  duly  registered  to  Armstrong :  and  it  was 
ruled  that  the  prior  conveyance,  though  unregistered,  should  prevail 
agamst  the  subsequent  grant  to  Armstrong,. though  registered,  because 
the  original  grantor,  after  making  the  grant  to  his  son,  had  nothing  left 
in  him  which  he  was  capable  of  conveying,  except  by  a  registered  deed 
executed  by  himself. 

12.  Leases,  not  exceeding  twenty-one  years,  where  the  oc^ua/ pos- 
session of  the  lands  goes  along  with  the  lease,  are  excepted  out  of  the 
operation  of  the  Statute,  and  the  absolute  transfer(/)  of  such  leasehold 
interests  seems  to  come  within  the  meaning  of  the  exception,  because, 
while  the  visible  occupation  accompanies  the  lease,  no  one  can  be  de- 
ceived; and  it  is  quite  reconcileable(in)  with  the  policy  of  the  Act,  that 
the  dealings  of  occupying  tenants   holding  under  such  short  leases 

(A)  Fnrj  V.  Smith,  1  Huds.  &  Bro.  dron,  2  Stra.  1064. 
735;  3  Sugd.  Vendors,  362;  Molesworth         (k)  Jack  dem.  Rennick  v.  Armstrong, 

on  Registration,  54 ;  but  see  the  obser-  1  Huds.  &  B.  727-755 ;  and  see  the  ob- 

vatioDS  of  Burton,  J.,  on  this  case  in  servations  of  Burton,  J.,    1  Huds.  & 

Warbnrton    o.  Loveland   dem.  Ivie,   1  Bro.  655. 
Hods.  &  Br.  656.  (Q  3  Sugd.  Vendors,  367 ;  6  Anne, 

(0  Warburton  «.  Loveland  dem.  Ivie,  c.  2,  s.  14,  Irish. 
6  BIL  P.  Ca.  25 ;   2  Dow.  &  Cla.  493,         (m)  Fury  r.  Smith,   1  Huds.  &  Br. 

S.C.  751. 

ij)  Honeycomb  dem.  Halpen  w.Wal- 
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should  not  be  subjected  to  the  trouble  and  expense  of  registry.  The 
Irish  Exchequer,  however,  have  held,  upon  the  wording  of  the  Statute, 
that  it  was  necessary(n)  to  register  the  assignment  of  such  a  lease. 

A  mortgage,  or  assignment  of  a  leasehold  interest,  held  for  a  term 
not  exceeding  twenty-one  years,  and  unaccompanied  by  actual(o)  pos- 
session, must  be  registered,  because  there  must  be  a  visible  or  ostensible 
occupation,  in  order  to  satisfy  the  object  of  the  Act,  and  a  mere  pos- 
session by  receipt  of  rent  is  insufficient.  By  the  Irish  Statute(/)),  8 
Geo.  I.  c.  2,  it  is  enacted,  that  every  mortgage  of  any  lease,  and  every 
assignment  thereof,  shall  be  reg^tered  in  such  manner  as  is  required  by 
the  Registry  Act,  within  six  months  after  the  perfection  thereof,  and 
in  default  of  registry  of  such  mortgage,  or  assignment,  it  is  rendered 
unnecessary  that  the  mortgagee  or  assignee  shall  be  served  with  an 
ejectment  for  non-payment  of  rent. 

13.  By  the  rules  of  equity  observed  in  England,  if  a  third  mort- 
gagee obtain  a  conveyance  of  the  legal  estate  by  purchasing  the  first 
mortgage,  without  notice(^)  of  any  intervening  mortgage,  at  the  time 
of  lending  his  money,  the  third  mortgagee  by  reason  of  such  purchase, 
though  effected  pendente  litCj  must  be, paid  both  demands  in  preference 
to  the  intermediate  encumbrancer.  The  meaning  and  intention  of  the 
Irish  Registry  Act  is  to  secure  persons  taking  charges  upon  lands,  and 
such  security  cannot  be(r)  given,  unless  the  effect  of  the  Statute  is  to 
require  all  instruments  affecting  the  estate  to  be  brought  by  proper 
memorials  on  the  register.  The  doctrine  of  tacking  is  therefore  ex- 
cluded in  Ireland,  because,  by  its  operation,  intermediate  encumbrancers 
are  prejudiced  :  priority  of  registry  is  made  the  criterion  of  title,  with- 
out meaning  to  exclude  any  thing  which  affects  the  conscience  of  the 
party  deriving  under  the  registered  deed. 

14.  A  registered  instrument  which  affects  lands  in  Ireland,  whether 
it  conveys  a  legal,  or  only(tf)  an  equitable  title,  must  prevail  against 
an  instrument  subsequently  registered,  according  to  the  priority  of  the 
registry,  but  still  according  to  the  rights  and  interests  of  the  person 
conveying,  and  full  force  and  effect  is  given  to  equitable  articles,  if  re- 
gistered, against  a  legal  conveyance,  so  that  the  Irish  Statute  hasgiiren 

(n)  Lessee  Fleming  v,  Neville,  Hayes,  Mortgages,  693. 

24,  by  Pennefather,  Baron.  (r)  La  Touche  o.  Lord  Dunsanj,  I 

(o)  Fupy   V.  Smith,  1  Huds.  &  Br.  Sch.  &  Lef.  157- 

75  L  (*)  Underwood  ».  Lord  Conrtown,2 

(p)  8  Geo.  I.  c.  2,  s.  5,  Irbh;  see  Sch.  &  Lef.  65;    Btishell  v,  BnsheU,  1 

post.  Sch.  &  Lef.  102 ;  Stuart  v.  Ferguson. 

(q)  Brace  v.  The  Duchess  of  Marlbo-  Hayes,  452-47 1 ;  Duchess  of  Chandos  r. 

rough,  2  P.  Wms.  491 ;  Knott,  ex  parte,  Brownlow,  2  lUdg.  P.  Ca.  845-88S, 
11  Yesey,  609 ;  Peacock  v.  Burt,  Coote*s 
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to  registered  contracts  an  operation  with  respect  to  lands,  which  they 
have  not  in  England. 

A  mortgage  being  executed  for  a  sum  of  £2500,  and  all  such  fur- 
ther sums  of  money  as  the  mortgagee  should  advance,  upon  any  bond, 
note,  or  receipt,  was  duly  registered,  but  no  notice  was  taken  of  the 
borrowing  clause  in  the  memorial(^)  of  registry.  The  mortgagor  af- 
terwards confessed  a  judgement  to  one  Purdon,  and  the  mortgagee, 
without  notice  of  the  judgement,  lent  a  further  sum  of  £1200,  under 
the  borrowing  clause:  upon  a  bill  filed  by  the  judgement-creditor. 
Lord  Lifford  held  that  the  judgement  should  be  postponed  to  the  sub- 
sequent loan. 

15.  An  equitable  mortgage  created  by  the  deposit  of  title-deeds, 
does  not  come(tt)  within  tfa«  meaning  of  the  Middlesex  Registry  Act, 
which  only  refers  to  the  registration  of  deeds  ;  and  there  is  no  instru- 
ment capable  of  being  registered  by  a  mere  lien,  or  equitable  mort- 
gage; but  by  the  fourth  section  of  the  Irish  Registry  Act,  every  regis- 
tered conveyance  gains  priority(t7)  against  any  other  disposition  of  the 
tenements  comprised  in  the  memorial,  which,  together  with  the  general 
tenor  of  the  Act,  appears  sufficient  to  embrace  any  disposition  of  the 
property,  though  incapable  of  registration. 

16.  The  clause  of  the  Registry  Act  postponing  an  unregistered 
deed,  not  only  to  a  registered  deed,  but  to  any  intervening  judgement- 
debt,  is  not  intended  to  apply  to  judgements  generally,  but  to  obviate 
the  difficulty  which  would  arise  from  postponing(2<;)  the  deed  subse- 
quently registered,  as  the  law  had  not  postponed  judgements  in  the  same 
way.  The  legislature,  in  that  particular  instance,  has  given  a  prefer- 
ence to  judgements,  which  it  would  not  otherwise  have  done,  in  order 
to  put  them  in  their  proper  position  with  respect  to  the  subsequent 
deed.  Every  thing  then  comes  in  the  order  prescribed  by  the  clause, 
that  is :  ^*  every  deed,  not  registered,  of  any  lands  comprised  in  a  deed 
which  shall  be  registered,  is  to  be  deemed  fraudulent  and  void,  not  only 
against  such  registered  deed,  but  against  every  creditor  by  judgement 
or  recognizance,  concerning  any  of  the  lands  contained  in  the  memorial 
of  such  registered  deed."  The  effect  of  the  clause,  so  construed,  is  to  give 
such  judgement-creditors,  not  only  the  priority  which  they  would  be- 
fore have  had  against  the  registered  deed,  but  a  priority  against  the 

(Q  Pardon  o.  Gumbleton,  Wallis,  249 ;  262. 

and  see  Gubbins  v.  Gubbins,  1  Dm.  &  (r)  See  Bernard  v.  Drought,  1  Moll. 

Walsh,  160,  note.  40. 

(u)  Sumpter  v.  Cooper,  2  B.  &  Adol.  (lo)  La  Touche  v.  Lord  Dunsanr,  1 

^;   Wiseman   v.  Westland,  1  Yo.  &  Sch.  &  Lef.  160;  Lawlesa  v.  Kennr,  1 

Jerr.  117;   Bailey  v.  Fermor,  9  Price,  Huds.  &  Br.  385. 
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unregistered  deed,  which  they  had  not  before,  and  which  is  conferred  for 
the  sake  of  the  registered  deed,  as  the  several  encumbrancers  could  not 
otherwise  be  arranged  for  the  benefit  of  the  registered  deed.  The 
Irish  Exchequer(a;)  differed  from  Lord  Redesdale  on  this  subject,  but 
his  opinion,  that  preference  was  only  intended  to  be  given  to  judgemeoti 
intervening(^)  between  conflicting  deeds,  is  now  fully  established 
Although  a  deed  subsequently  executed  and  registered  may  operate 
in  favour  of  intervening  judgements,  yet  an  unregistered  instrument 
will  retain  its  priority  over  a  8ubsequent(z)  judgement,  unless  a  person 
deriving  under  the  registered  deed  seeks  to  avail  himself  of  his  priority. 
By  the  common  law,  a  deed  takes  effect  from  the  date  of  its  execution, 
but  by  the  Registry  Act,  priority  is  only  conferred  from  the  time  of  its  re- 
gistration, and  such  priority  is  confined  to  lands  specified  in  the  memo-  ^ 
rial ;  for  if  the  deed(a)  comprise  lands  by  name,  which  are  not  men- 
tioned or  included  in  the  memorial,  no  priority  is  acquired  in  respect  of 
the  lands  omitted. 

17.  Two  conflicting  assignments  of  the  same  lease  having  been 
executed,  the  assignment  which  was  last  made  was  first  registered ;  and 
though  it  appeared  that  the  party  deriving  under  the  later  assignment 
was  fully  aware,  when  it  was  executed,  of  the  prior  execution  of  the 
earlier(6)  assignment,  it  was  decided  that,  in  a  court  of  law,  theinstni- 
ment  which  was  last  registered  must  be  adjudged  fraudulent  and  void, 
against  the  instrument  which  was  first  registered.  However,  a  person 
taking,  or  purchasing  lands,  with  notice  of  a  prior,  unregistered(e)  en- 
cumbrance will,  in  equity,  be  bound  by  such  encumbrance,  though  he 
has  acquired  priority,  at  law,  by  registration  of  his  deed. 

18.  There  is  no  doubt  that  a  purchaser,  with  notice,  may  be  bound 
by  a  prior(d)  judgement,  or  unregistered  deed,  but  it  must  be  satisfac- 
torily proved(e),  that  the  person  who  registers  the  subsequent  instru- 
ment must  have  known  exactly  the  situation  of  the  parties  having  the 
prior  deed,   and  that  he  registered  the  subsequent  deed  in  order  to 


(x)  Darcy  v.  Heir  and  Tertenants  of 
Chambers,  1  Sch.  &  Lef.  467. 

(y)  Crymble  r.  Adair,  Beatty,  122; 
Lawless  r.  Kenny,  1  Huds.  &  Bro.  377; 
Browne  v.  Blake,  1  Moll.  368-^20;  2 
Huds.  &  Br.  393,  note;  Ford  t;.  Brown, 
2  Huds.  &  Br.  384 ;  Sparrow  v.  Cooper, 
1  Jones,  72 ;  Murtagh  v.  Tisdall,  Flan. 
&  K.  20 ;  3  Irish  Eq.  Rep.  85,  S.  C. 

(z)  Sparrow  v.  Cooper,  1  Jones,  76 ; 
Lawless  v.  Kenny,  1  Huds.  &  Br.  392 ; 
Murtagh  v.  Tisdall,  Flan.  &  K.  20 ;  3 
Irish  Eq.  Rep.  85,  S.  C. 


(a)  Crymble  v.  Adair,  Beattf,  122. 

(b)  Doedem.  Robinson  v.  AIlsop,  5  B. 
&  Aid.  142  ;  Lawless  v.  Kenny,  1  Hod. 
&  Bro.  38,  by  Ld.  Plunket. 

(c)  Ld.  Forbes  v.Deniston,!  Bro.  Ptf. 
Ca.  189 ;  Hine  v.  Dodd,  2  Atk.  275;  U 
Neve  V.  Le  Neve,  8  Atk.  646;  1  Ve*. 
Sen.  64 ;  1  Ambl.  436,  S.  C. 

(d)  Tunstall  ».  Trappes,  3  Simooi. 
301 ;  Davis  v.  Ld.  Strathmore,  16  Vesey, 
419. 

(e)  Jolland  v.  Stainbridge,  3  Yesev, 
478-485. 
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defraud  tbem  of  the  title  which  he  knew  at  the  time  was  in  thenu  It 
is  only  by  actaal  notice(^),  clearly  proved,  that  a  registered  convey- 
ance can  be  postponed,  and  even  a  lis  pendens  is  not  deemed  sufficient 
notice  for  that  purpose. 

19.  Proof  of  actual  notice  consists  in  tracing  direct  knowledge  of  the 
fiict  to  the  party,  his  agent,  or  solicitor,  in  the  course  of  the  same 
transaction.  Constructive  notice  is  no  more  than  evidence  of  notice 
arising  from  pre8umptions(^)  so  strong,  that  the  Court  will  not  suffer 
them  to  be  controverted.  If  a  person  agree  to  purchase  under  limita- 
tions in  a  deed,  which  make  it  necessary(A)  for  him,  upon  that  transac- 
tion, to  look  into  the  deed,  and  that  such  deed  contains  recitals  of 
judgements  affecting  the  lands  which  he  has  agreed  to  purchase,  he  is 
bound  by  those  judgements,  for  he  had  a  right  to  see  the  whole  deed, 
Qnder  which  he  purchased,  and  must  be  taken  to  have  seen  the  whole, 
and  consequently  must  be  presumed  to  have  taken  notice  of  every 
thing  affecting  his  purchase.  It  is  not  requisite  that  notice  should  be 
brought  home  to  the  party  himself,  if  it  can  be  shewn  that  his  agent(t), 
or  attorney,  received  such  notice  in  the  same  dealing(j),  and  even 
though  such  agent  or  attorney  were  concerned  both  for  vendor  and 
vendee. 

A  person  having  notice  of  an  unregistered  equitable  claim,  may 
safely  purcha8e(A)  from  another  who  bought  bond  Jide,  and  without 
notice,  for  otherwise  the  original  purchaser  could  not  enjoy  the  benefit 
of  his  own  unexceptionable  title;  and  though  a  person  has  notice  of  an 
unregistered (/)  equitable  claim,  a  bondjide  purchaser  from  him  without 
notice  is  not  liable,  as  he  stands  perfectly  innocent. 

No  purchase  is  made  of  lands  in  Ireland,  without  searching  the  re- 
gistry;  but  a  registry-search  is  not  notice  to  all  intents,  for  if  taken  to 
be  constructive  notice,  it  should  then  be  deemed  notice  of  every  thing(m) 
contained  in,  or  referred  to  by  the  memorial,  and  should  also  be  notice, 
even  if  the  instrument  were  defectively  registered.  Lord  Redesdale 
therefore  held,  that  the  words  of  the  Act  should  be  allowed  to  operate 


(/)  Wyatt  9.  BarvelU  19  Vesey,  435- 
4^;  Popnam  v.  BaldwiD,  2  Jones,  320. 

{g)  Plumb  9.  Flint,  2  Anstr.  438,  by 
Ejrre,  Ch.  Baron. 

(A)  Hamilton  v.  Royse,  2  Sch.  &  Lef. 
327. 

(0  Tmwtall  V.  Trappes,  3  Simons, 
307;  Le  Neve  r.  Le  Neve,  3  Atk.  646  ; 
1  Vez.  Sen.  64 ;  Sheldon  r.  Cox,  2  Eden, 
224-228;  Kennedy  p.  Greene,  3  Mylne 
&  K.  699. 

U)  Warrick  v.  Warrick,  3  Atk.  294. 


(A)  Mitford'8  Eq.  PI.  278 ;  Harrison 
o.  Forth,  Prec.  in  Chan.  51 ;  Brandlyn  v. 
Ord,  1  Atk.  571. 

(0  Merlins  v.  Jolliffe,  I  Ambl.  313; 
Bennett  0.  Walker,  West's  Rep.  130; 
Macqueen  v.  Farquhar,  11  Vesey,  478. 

(m)  La  Touche  9.  Ld.  Dunsany,  1 
Sch.  &  Lef.  157 ;  Pentland  v.  Stokes,  2 
Ball  &  B.  75 ;  Bushell  v,  Bushell,  1  Sch. 
&  Lef.  103;  and  see  Coote  on  Mor^^ 
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by  their  own  force,  and  that  the  registry,  though  it  conferred  priority, 
did  not  affect  a  party  with  notice.  The  discovery  of  an  encumbrance 
by  means  of  a  registry-search,  is  actual  notice  of  its  existence,  but  does 
not  fix  the  purchaser  with  notice  of  a  matter  contained  in  the  registered 
deed  which  might  lead  to  inquiry  ;  and  if  the  purchaser  has  not  notice, 
by  means  of  the  registry,  or  otherwise,  of  an  encumbrance  affecting  the 
lands,  the  opportunity  of  discovering  its  existence  by  an  examination 
of  the  register,  does  not  bind  his  conscience  either  with  actual  or  con- 
structive notice,  and  such  encumbrance  is  only  entitled  to  the  priority 
conferred  by  the  Act. 

20.  Where  an  estate  was  limited  to  such  uses  as  the  owner  should 
appoint,  and  in  default  of  appointment  to  himself  in  fee,  and  the  party 
so  entitled  confessed  a  judgement,  and  then  appointed  the  lands  to  a 
purchaser,  it  was  decided(f})  that  the  appointee  took  discharged  of  the 
judgement-debt,  because  the  estate  was  vested  in  him  under  the  power, 
and  though  the  purchaser  was  previously  aware  of  the  existence  of  the 
judgement,  he  could  not,  even  in  equity,  be  affected  by  such  notice^  as 
he  had  only  got  notice  of  a  lien  which  the  law  enabled  the  purchaser 
to  displace  ;  and  the  principle  of  equity  was  not  altered,  where  part(o) 
of  the  purchase- money  was  retained  by  the  purchaser,  as  an  indemnity 
against  the  judgement. 

However,  by  the  Irish  Statute(p),  3  &4  Vict.c.  105,  after  reciting 
that  the  law  was  defective  in  not  providing  adequate  means  for  enabling 
judgement-creditors  to  obtain  satisfaction  from  the  property  of  their 
debtors,  it  is  enacted^  that  the  sheriff,  or  other  officer  to  whom  any 
writ  of  elegit  shall  be  directed,  upon  any  judgement  in  any  of  the  supe- 
rior courts,  shall  deliver  execution  to  the  party  of  all  such  lands  as  the 
debtor  shall  have  been  seised  or  possessed  of  at  the  time  of  entering 
up  such  judgement,  or  at  any  time  afterwards,  or  over  which  such  per- 
son, at  the  time  of  entering  up  such  judgement,  had  any  disposing 
power  J  which  he  might,  without  the  assent  of  any  other  person,  exer- 
cise for  his  own  benefit. 

2  i .  A  purchaser  of  an  estate,  in  possession  of  occupying  tenants,  is 
chargeable  with  notice  of  the  extent  of  their  interests  as  tenant$(^)) 
and  is  bound  to  inform  himself  of  the  leases  respectively  holden  by 
them.     So  a  tenant  by  lease,  having  contracted  to  buy  the  timber  on 

(n)  Doe  dem.  Wigan  v.  Jones,  10  B.  3  Mjlneft  Cr.  112,  on  appeal. 
&  Cress.  459;  5  M.  &  Ry.  563 ;  Tunstall  (p)  8  &  4  Vict  c.  105,  s.  19,  Irish ;  1 
V.  Trappes,  3    Simons,  286;   Eaton  v,  &2  Vict.  c.  110,  s.  11,  English. 
Sanrter,  6  Simons,  517.  (q)  Taylor  t?.  Stibbert,  2  Vesej.  Jon- 
Co)  Skeelea  v.  Shearly,  8  Simons,  153 ;  437 ;  Eyre  v.  Dolphin.  2  Ball  &  B.  80i . 
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the  lands  froin(r)  his  landlord,  a  purchaser  of  the  estate  was  held 
bound  by  the  contract,  though  he  had  no  notice  of  it.  Where  premises 
are  unoccupied^  the  purchaser  is  not  bound  to  inquire  of  the  last  occu- 
pier(«)  what  was  the  nature  of  his  title,  and  will  not  be  held  bound  by 
implied  notice  of  the  information,  which  might  have  been  obtained  by 
the  inquiry ;  and  if  an  occupying  tenant,  at  the  time  of  the  purchase, 
hold  under  a  derivative  lease,  and  has  no  knowledge  of  the  covenants 
contained  in  the  original  lease,  a  purchaser  cannot  be  fixed  with  con- 
structive notice  in  consequence(/)  of  not  pursuing  his  inquiries  through 
every  derivative  lessee,  until  he  arrives  at  the  person  entitled  to  the 
original  lease,  which  can  alone  give  him  information  of  the  covenant. 

However,  there  must  be  actual  notice  of  the  existence  of  a  lease,  or 
other  encumbrance,  in  order  to  avoid  the  effect  of  registry,  and  although 
the  conveyance  to  a  purchaser  recite(tt)  that  the  lands  are  in  possession 
of  J.S.,  as^  tenant,  the  lease,  if  it  exceed  twenty -one  years,  and  be  un- 
registered, cannot  be  suffered  to  prevail  against  the  registered  deed. 
Neither  constructive  notice  nor  gross  negligence  on  the  part  of  the  pur- 
chaser, will  be  8u£Bcient  to  postpone  his  prior  registry. 

301 ;  Powell  o.  Dillon,  2  Ball&B.  416;  («)  Miles  v.  Langley,  1  Russ.  &  M. 

Croftoo  V.  Ormsby,  2  Sch.  &  Lef.  583 ;  39 ;  2  Rius.  &  M.  626,  on  appeal. 

Tanner  v.  Florence,  1  Cases  in  Chan.  (0  Hanbury  v.  Litchfield,  2  Mj.  & 

259;  Daniels  v.  Davison,  16  Vesey,  249 ;  Keen.  633. 

17  Ves.  433;  Meux  v.  Maltby,  2  Swa.  (u)  Popham  o.  Baldwin,  2  Jones,  320 ; 

281 ;  Hall  v.  Smith,  14  Vesey,  426.  Wyatt  v.  Barwell,  19  Vesey,  435. 
(r)  Allen  v.  Anthony,  1  Meriv.  282. 
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CHAPTER  IV. 


ESTOPPELS. 


1.  Nature  of  Estoppels, 

2.  Effect  of  Conveyance  by  Heir  appa- 

rent. 

3.  Bensley  v.  Burdon. 

4.  Mortgagor  estompedfrom  dispvting 

Mortgagee" siitle  to  Lands  though 
subsequently  acquired. 

5.  Lease  takes  effect  out  of  Lands  sub- 

sequently  acquired  by  Lessor. 

6.  Estoppels  bind  all  Parties  deriving 

the  same  Subject  from  the  Party 
bound. 

7.  Party  bound  by  Estoppel,   in  one 

Character,  may  shew  fitle  acqui- 
red  in  a  different  Character. 

8.  The  benefit  of  Covenants  binding 

only  by  Estoppel^  cannot  be  as* 
signed. 

9.  No  Estoppel  arises,  where  an  imme- 

diate  Interest  passes. 
10.  Lessee  not  estopped  from  shewing 


Lessor's  Interest  at  an  end. 

1 1.  Operation  of  Demutu  made  by  twe 

or  more  Lessors. 

12.  Estoppels  must  be  mutual. 

13.  Party  not  estopped  by  Words  de- 

scriptive of  Parcels  in  a  Lease. 

14.  Estoppel  by  Recital  of  a  particular 

Fact. 

15.  But  Recital  mast  be  a  direct  Jfir- 

motion,  free  from  Ambiguity. 

16.  Parties  not  estopped  from  in^sting 

on  the  legal  Operation  of  a  Deed. 
n.  No  Estoppel  arises  where  the  true 
State  of  Facts  appears  by  the 
Deed, 

18.  Estoppel  waived  unless  pleaded, 

where  Opportunity  offers. 

19.  Estoppel  by  Acceptance  of  Posses- 

sion. 

20.  When  Tenant  allowed  to  skew  he 

attorned  by  Mistake. 


1.  An  estoppel  arises  where  a  person  is  coDclud^dy  by  bis  own(a) 
act,  or  acceptance,  from  controverting  bis  own  formal  admission  of  a 
fact,  and  is  created,  according  to  Lord  Coke,  eitber(ft)  by  matter  of 
record,  as  by  letters-patent,  fine,  judgement,  &c.,  or  by  indenture,  or 
deed-poll,  or  by  matter  in  pdiSf  that  is,  either  by  matter  of  &ct,  or  of 
evidence. 

Estoppels  by  record,  not  being  within  the  limits  of  this  treadse; 
the  operation  of  indentures  and  deeds-poll,  in  binding  the  rights  of 
landlord  and  tenant  is,  in  the  first  instance,  to  be  considered.  Leases 
may  be  divided  into  those  which  pass  an  interest,  and  those  which op^ 
rate  by  estoppel.  Leases  which  pass  an  interest,  are  derived  from  the 
ownership  of  the  lessor,  whilst  those  founded  on  estoppel  are  derived 
from  persons  who  have  no  legal  or  vested  estate,  sufficient  to  enable 
them  to  pass  an  immediate  estate  in  the  lands. 

If  a  person,  by  indenture,  demise  lands  for  years,  in  which  he  bi 
no  estate(c)  whatever,  or  no  estate  by  good  legal  title,  at  the  time  of 


(a)  Co.  Litt.  352,  A. ;  Com.  Diar.  Es- 
toppel, A.;  Rawlyns's  case,  4  Rep.  53, 
A.,  and  editor's  note. 


(6)  Co.  Litt.  352,  A- 
(r)  Bac.  Abr.  Leases,  O.;  Edwl^dJ^ 
Rogers,  W.  Jones,  456;  Cro.  Car.  52*- 
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granting  the  lease,  and  the  want  of  estate  does  not  appear  by  the  deed, 
io  ease  the  lessor  afterwards  acquire  those  very  lands,  by  purchase  or 
otherwise,  then  the  lease  shall  become  good  and  unavoidable,  because 
the  lessor  is  estopped  by  his  own  act  from  saying  he  did  not  demise, 
and  the  lessee  may  take  advantage  of  the  indenture  whenever  the  lessor 
comes  to  such  an  estate  in  those  lands  as  is  capable  of  sustaining  the 
demise. 

If  a  person  accept  a  lease,  by  indenture,  of  his  own  lands,  of  which 
he  is  himself  in  the  actual(£f)  seisin  and  possession,  he  is  estopped,  during 
the  term,  from  saying  the  lessor  had  nothing  in  the  lands  at  the  time  of 
granting  the  lease,  for  by  acceptance  of  the  indenture,  he  is,  for  the 
time,  as  perfect  a  lessee  for  years,  as  if  the  lessor  had  been  seised  of  the 
lands  in  fee  at  the  time  of  making  the  demise,  and  both  parties  are  con- 
cluded by  the  indenture(6)  from  denying,  either  that  the  lessor  had  the 
land  in  possession  to  pass,  or  that  it  passed  in  possession,  according  to 
the  tenor  of  the  lease. 

2.  Where  an  heir  apparent,  or  presumptive,  having  only  an  expec- 
tation(y)  of  succession,  conveys  lands,  during  his  ancestor's  life-time, 
by  fine,  or  feoffment,  although  nothing  passes  at  the  time  of  the  con- 
veyance, yet  if  the  inheritance  afterwards  descend  to  such  heir,  he  is 
estopped  from  averring  he  had  no  interest  in  the  lands  at  the  time  of 
making  the  assurance  ;  but  where  an  heir  apparent  grant8{g)  his  expec- 
tancy in  his  father's  life-time,  while  he  has  neither  possession  nor  right 
in  the  matter  granted,  the  deed  is  utterly  void,  and  nothing  passes.  A 
covenant  to  settle  estates  which  should  descend  to  the  covenantor,  only 
gives  a  right  under  the  contract,  and  not  an  interest  in  the«land,  and 
bdng  personal  to  the  covenantor(A),  cannot  be  specifically  enforced  in 
equity  against  the  succeeding  heir. 

3.  It  was  expressly  laid  down  by  Sir  John  Leach,  that  estoppel  is 
wrought  by  an  indenture  of  release,  as  well  as  by  any  other  indenture ; 


543;  Hermitage  t7.Tomkins,  1  Ld.  Raym. 
729;  Smith  v.  Baker,  1  Y.  &  CoU.  in 
Chan.  223. 

(if)  James  v.  Landon,  Cro.  Eliz.  36 ; 
Moor,  181 ;  London  v.  James,  1  And. 
12B,  pi.  174  ;  Co.  Litt.  47,  B. ;  Doe  dem. 
Bullen  p.  Mills,  4  NeT.  &  M.  25 ;  2  Ad. 
&  £11.  17,  S.  C. ;  Moor,  20,  Case  69. 

(e)  Smith  v.  Stapleton,  Plowd.  434, 
A.,  by  Plowd,  Arg«. 

(/)  Helps  17.  Hereford,  2  B.  &  Aid. 
242;  Goodtitle  <fem.  Morse  v.  Faulkner, 
3  T.  It  365 ;  Morse  v.  Faulkner,  3  Swa. 
429,  note ;  1  Anstr.  11 ;  Hayne  v.  Malt- 


by,  3  T.  R.  441 ;  Smith  ».  Low,  1  Atk. 
489;  West,  669;  Clayton  v.  The  Doke 
of  Newcastle,  2  Ca.  in  Chan.  112;  Wright 
17.  Wright,  1  Vez.  S.  409 ;  Smith  ».  Ba- 
ker, 1  Yo.  &  Coll.  in  Cha.  223 ;  Edwards 
V.  Rogers,  W.  Jones,  456. 

(g)  Wivel's  case.  Hob.  45 ;  Wivill  r. 
Ewbanke,  1  Ro.  Abr.  482;  Confirma- 
tion S.  pi.  2 ;  Perk,  sect.  25 ;  Litt.  sect. 
446. 

(A)  Carleton  r.  Leighton,  3  Meriv. 
671 ;  Morse  v.  Faulkner,  3  Swa.  429 ;  1 
Anstr.  11 ;  and  see  Smith  v.  Baker,  1 
Yo.  &  Coll.  in  Cha.  223. 
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and  that  where  a  person  by  deed  indented(t)  represents  himself  as  the 
owner  of  an  estate,  and  affects  to  convey  it  for  valuable  consideration, 
having,  at  the  time,  do  possession  or  interest  in  the  estate,  and  where 
nothing  therefore  can  pass,  whatever  be  the  nature  of  the  cowoeyance; 
in  such  case,  if  by  any  means  the  grantor  afterwards  acquire  an  interest 
in  the  estate,  he  is  estopped,  in  respect  of  the  solemnity  of  the  instru- 
ment, from  saying,  as  against  the  other  party  to  the  indenture,  contrary 
to  his  averment  in  that  indenture,  that  he  had  not  such  interest  at  the 
time  of  its  execution ;  as  it  can  be  of  no  importance  to  the  general 
principle,  whether  the  indenture,  which  operates  this  effect  by  its  mere 
character  as  a  solemn  instrument,  is  an  indenture  of  release,  or  an  in- 
denture of  feoffment.  The  doctrine  of  estoppel  stated  in  this  case  has 
not  been  acquiesced  in  to  its  full  extent,  and  in  conformity  with(/)  the 
earlier  authorities,  has  been  restrained  to  assurances  of  record,  feoff- 
ments, and  demises  by  indenture ;  for,  as  observed  by  Lord  Keuyon(A), 
estoppels  are  only  to  be  extended  so  far  as  positive  rules  have  gone, 
their  tendency  being  to  prevent  an  investigation  of  the  truth  of  the 
case. 

Thomas  Jarvis,  having  an  equitable  fee  in  certain  lands,  and  being 
in  possession,  by  indented  deeds  of  lease  and  release  g^ranted  the  pre- 
mises in  mortgage  to  Jefferys,  and  having  afterwards  acquired  the  legal 
estate  in  fee,  the  mortgagor  conveyed  the  same  premises  in  mortgage 
to  Henry  Bucknell,  and  it  was  decided(/)  that  the  indenture  of  release 
to  the  first  mortgagee  did  not  operate  as  an  estoppel,  as  nothing  passed 
by  that  deed,  except  what  the  releasor  lawfully  had  at  the  time  of  its 
execution  \  and  that  the  persons  deriving  under  the  second  mortgage, 
by  a  good  title  subsequently  acquired,  were  at  liberty  to  shew  that 
Thomas  Jarvis,  the  mortgagor,  had  no  legal  estate  in  the  lands  when 
the  first  mortgage  was  granted. 

If  a  person  make  a  feoffment  by  indenture  of  Blackacre,  in  which 
he  hath  nothing,  to  A,  to  the  use  of  B,  and  the  heirs  of  his  body,  with 
remainder  to  A,  and  his  heirs,  and  the  grantor(in)  afterwards  purchase 
Blackacre,  B  cannot  avail  himself  of  the  estoppel,  because  he  comes  in 
by  force  of  the  Statute  of  Uses. 

4.  If  lands  included  in  a  mortgage  be  evicted  by  title  paramount, 

(i)  Bensley  v,  Burdon,  2  Sim.  &  St.  (J)  Right  dem,  Jefferys  ©.  Backoell,  2 

519-526;  affirmed  on  appeal.  B.  &  Adol.  278:    Doe  dem.  OliTer  v. 

0*)  Wiverscase,  Hob.  45 ;  I  Ro.  Abr.  Powell^  3  Nev.&  M.  616,  and  the  notes; 

482;  Confirmation,  S.  pi.  2;    Perk,  a.  1  Ad.  &  Ell.  531. 

65 ;  and  see  3  Sugd.  Vendors,  423,  note.  (m)  Anon.  Freem.  K.  B.  475,  case  651 » 

;A)  The  Kin^  v.  Inhabitants  of  Lub-  by  Saunders,  Ch.  J. 
bcnham,  4  T.  R.  254. 
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any  estate  subsequently  acquired  by  the  mortgagor  in  the  same  lands, 
»ball  be  bound  by  the  mortgage.  A  person  seised  in  fee  of  an  undi- 
yiied  moiety,  and  possessed  of  the  other  moiety  as  a  yearly  tenant(n), 
granted  the  whole  in  mortgage :  the  landlord  having  recovered  one 
moiety  by  ejectment,  afterwards  demised  such  moiety  to  the  mortgagor 
for  fourteen  years ;  and  upon  an  ejectment  by  the  mortgagee,  it  was 
contended  on  behalf  of  the  defendant,  the  mortgagor,  that  the  interest 
created  by  the  lease  was  a  newestste^  which  did  not  pass  by  the  mort- 
gage ;  but  it  was  ruled  that  the  new  lease  was  bound  by  the  prior 
mortgage,  and  that  the  mortgagee  was  entitled  to  recover  the  whole  of 
the  premises. 

5.  A  tenant  is  at  liberty  to  coutrovert(o)  the  existence  of  any  valid 
title  in  his  lessor,  prior  to  the  commencement  of  the  tenant's  own 
holding,  for  the  purpose  of  avoiding  an  assurance  made  by  his  landlord, 
inconsistent  with  the  subsequent  demise  to  himself.  If  a  party  seal  an 
indenture  purporting  to  demise  lands  in  which  he  has  no  estate,  or  no 
estate  by  valid  legal  title,  the  lease  will  operate  on,  and  take  effect(/>) 
out  of  any  interest  which  he  shall  acquire  in  the  premises  during  the 
continuance  of  the  term,  either  by  purchase  or  by  descent ;  and  the 
lease,  which  rested  merely  in  estoppel,  will,  by  such  acquisition,  become 
SOod(q)  and  unavoidable  in  interest,  as  the  lessor  shall  be  estopped  by  his 
own  act,  from  disputing  its  validity.  The  estoppel  runs  with  the  land, 
and  binds  the  lessor(r),  and  all  persons  deriving  under  him,  for  where 
an  estoppel  works  on  the  interest  in  lands,  it  binds  them,  into  whose 
hands  soever  they  come,  and  constitutes  a  title  on  which  ejectment 
may  be  maintained. 

6.  An  estoppel  binding  a  party,  extends  to  all  persons  deriving  un- 
der him  the  same  subject  to  which  the  estoppel  is  annexed.  A  mort- 
gagor in  possession,  before  breach  of  the  condition  for  payment  of  the 
mortgage-money,  made  a  lease  for  years(«)  by  indenture,  and  having 
afterwards  performed  the  condition,  then  conveyed  the  premises  to  a 


(«)  Doe  dem.  Old  v.  Vickers,  6  Nev. 
&  M.  437  ;  Doe  dem.  Ogle  v.  Vickers,  4 
Ad.  &  EU.  782,  S.  C. 

(o)  Doe  denu  Oliver  v.  Powell,  3  Nev. 
&M.  616;  1  Ad.  &  £11.531. 

(/>)  Trevivan  v.  Lawrence,  1  Salk. 
276;  6  Mod.  256;  2  Ld.  Rwm.  1048; 
Holt,  282 ;  Hermitage  v.  Tomkins,  1 
Ld.  Rajm.  729;  Adod.  1  Ventr.  358; 
Walton  V.  Waterhoose,  2  Saund.  418, 
note  1. 

(7)  Co.  Litt.  47 ;  B.  &  Hargr.  note 
307 ;  Walton  v.  Waterhouse,  2  Saund. 


418,  A.,  note  B. 

(r)  Trevivan  v.  Lawrence,  1  Salk. 
276 ;  Palmer  r.  Ekins,  2  Stra.  817 ;  2 
Ld.  Raym.  1550;  Parker  v.  Manning,  7 
T.  R.  537 ;  Taylor  v.  Needham,  2  Taunt. 
278 ;  Weale  v.  Lower,  PoUexf.  61 ;  Car- 
vick  V.  Blagrave,  1  Brod.  &  B.  535 ;  4 
Moo.  303. 

(s)  Edwards  v.  0*Melaghlin,  March, 
64,  pi.  99 ;  O'Melaffhlin  v.  Hood,  1  Ro« 
Abr.  874,  Efltoppet,  Q.  pi.  10,  and  V. 
pi.  5;  Whaley  v.  Anderson,  Thos.  Raym. 
122  s  1  Keble,  876,  by  Wyndham,  J. 
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purchaser ;  aDd  it  was  adjudged  upon  a  writ  of  error  from  Ireland, 
that  the  purchaser  should  be  bound  by  the  lease,  for  having  come  in 
under  a  person  who  is  bound  by  the  estoppel,  he  should  himself  be  es- 
topped :  and  if  the  condition  of  the  mortgage  were  broken  at  the  time 
of  making  the  lease,  so  as  that  the  mortgagor(^)  had  nothing  in  the 
premises  but  an  equity  of  redemption,  yet  if  he  be  admitted  to  redeem 
the  mortgage  inequity,  the  intermediate  lease, which  originally  opeiated 
by  estoppel,  becomes  vested  in  interest,  and  unavoidable. 

A  person  having  entered  upon  a  strip  of  land  toitiuyut  title,  and 
having  built  a  cottage  on  it,  was  prevailed  on  to  accept  a  lease  by  in- 
denture from  one  Bullen  for  ninety-nine  years ;  this  strip  was  claimed 
by  Mills,  as  being  the  owner(»)  of  adjoining  lands,  and  he  obtained 
possession  by  paying  twenty  pounds  to  the  occupi^:  upon  an  eject- 
ment by  Bullen,  it  was  decided  that  Mills  must  be  considered  as  sus- 
taining the  character  of  assignee  of  the  lease,  and  was  as  completely 
estopped  from  disputing  Bullen's  title  as  the  occupier  who  was  Bul- 
len's  immediate  lessee  would  have  been. 

A  husband  having  conveyed  lands  to  a  purchaser  in  fee,  a  parol 
(Agreement  was  entered  into,  that,  notwithstanding  the  conveyance,  he 
should  hold  the  land  for  his  own  life,  and  upon  his  decease,  his  wife 
having  retained  possession,  an  ejectment  was  brought  by  the  heir  of 
the  purchaser,  when  the  widow  set  up  a  prior(t7)  mortgage  of  the  pre- 
mises by  her  husband,  and  it  was  ruled  that  she  was  precluded  from 
insisting  on  such  a  defence,  as  she  entered  into  possession  under  the 
husband, .  and  as  he  was  bound  by  the  conveyance,  it  operated  as  an 
estoppel  against  her. 

7.  Though  a  party  may  be  estopped  in  one  character,  he  may  shew 
a  title  derived  by  him  in  a  different  character.  An  estoppel  created  on 
the  part  of  a  mother  is  not  binding(ti;)  on  the  heir  when  he  deriires 
from  his  father,  though  the  deed  of  the  mother  only  conveyed  such  an 
interest  in  the  land  as  she  was  then  entitled  to  part  with :  so  a  person 
having  a  right  to  the  use  of  water,  as  the  owner  of  lands  bordering(x) 
on  a  stream,  is  not  estopped  from  asserting  his  title  to  the  water,  be- 
cause he  afterwards  purchases  lands  lower  down  the  stream  from  a 
person  who  had  secretly  parted  with  his  interest  in  that  water. 

(0  O'MelagWin  v.  Hood,  Bac.  Abr.  Nev.  &  P.  128;  7  Ad.  &  ED.  157;  Doe 

Leases  by  Estoppel,  O.  dem,  Bnrrell  v,  Peridns,  8  M.  &  Sdw. 

(u)  Doe  dem,  JBuUen  v.  Mills,  4  Nev.  271. 

&  M.  25  ;  2  Ad.  &  Ell.  17,  S.  C. ;  Doe  (w)  Syms's  case,  8  Rep.  53,  B. ;  Co. 

dem.  Rniglit  v.  Lady  Smythe,  4  M.  &  Litt  365,  B. ;  Edwards  v.  Rogers,  Cro. 

Selw.  347 ;   Doe  dem.  Marlow  v.  Wig-  Jac.  524.^543 ;  W.  Jones,  456,  S.  C. 

fpnA,  7  Jurist,  529.  (x)  Smyth  v.  Wilson,  2  Jebb  k  S. 

(v)  Doe  dem,  Leeming  o.  Skirrow,  2  660. 
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8.  The  parties  to  a  lease  resting  merely  in  estoppel  are  reciprocally 
answerable  to  each  other  for  breach  of  any  of  the  covenants  contained 
io  it,  but  as  long  as  the  lease  continues  binding  by  force  of  the  estop- 
pel alone,  neither  an  assignee  of  the  lessee's  interest  can  sue  the  lessor 
for  breach  of  any  of  the  covenants,  nor  can  the  assignees  of  the  lessor's 
estate  take  advantage  of  any  of  the  covenants.  By  a  declaration  in 
covenant  it  appeared  that  John  King  by  indenture(^)  demised  to  the 
defendant  Awder  for  years,  and  that  Awder  by  indenture  assigned  to 
Abell,  and  covenanted  for  quiet  enjoyment  against  all  persons :  Abell 
assigned  to  the  plaintiff,  and  it  was  averred  that  before  the  lessor, 
Joim  King,  had  any  thing  in  the  premises,  one  Robert  King  was  seised 
io  fee,  and  upon  his  decease  the  premises  descended  to  Thomas  King, 
who  entered  and  evicted  the  plaintiff.  After  verdict  for  the  plaintiff, 
the  judgement  was  arrested,  because  John  King,  the  lessor,  had  no- 
thing in  the  premises  when  he  demised  to  Awder,  or  when  Awder 
assigned  to  Abell,  and  nothing  passed  but  by  estoppel ;  and  as  lessee 
by  estoppel  could  not  assign,  an  action  for  breach  of  the  covenant  for 
quiet  enjoyment  would  not  lie  at  the  suit  of  such  assignee. 

So  a  party  who  had  only  an  equitable  estate  in  fee,  demised  for 
years  by  indenture  to  one  Philip  Keys,  who  entered  into  the  usual 
corenants ;  the  lessor  afterwards  acquired  the  legal  estate,  and  having 
assigned  his  reversion  in  the  premises,  it  was  decided  that  the  assignee 
of  the  rever8ion(2;)  could  not  maintain  any  action  for  breach  of  cove- 
nant, as  the  lessee  was  at  liberty  to  shew  that  the  lessor  had  not  such 
a  title  as  enabled  him  to  transfer  to  his  assignee  a  right  to  sue  the 
lessee,  and  that  the  lessee's  covenants  were  covenants  iu  gross,  which 
do  not  run  with  the  reversion. 

9.  Where  an  immediate  interest  passes  by  a  lease,  there  shall  be  no 
estoppel,  though  the  interest  which  the  lease(a)  purports  to  grant  be 
really  greater  than  the  lessor  had  at  that  time  power  to  confer.  If  a 
lessee  for  ten  years  make  a  lea6e(&)  for  twenty  years,  and  afterwards 
purchase  the  reversion  in  fee,  he  shall  not  be  bound  for  more  than  ten 
years ;  and  in  like  manner  if  tenant,  pur  outer  vie,  demise  for  years  by 
deed  indented,  and  afterwards  acquire  the  reversion  in  fee,  and  the  ces^ 

(y)  Noke  v,  Awder,  Cro.  El.  373-  (a)  Co.  Litt.  47,  B. ;  Treport's  case, 

4S6;   Moor,  419;    Palmer  v.  Ekins,  2  6  Rep.   14,  B. ;    Bac.   Abr.  Leases  by 

Ld.  Raym.   1552;    Campbell  v.  Lewis,  Estoppel,  O. ;  Walton  v.Waterbonse,  2 

in  error,  3  B.  &  Aid.  392-396.  Saund.  418,  A.,  note  1 ;  Foote  v.  Berk- 

(z)  Wbitton  V.  Peacock,  2  Bing.  N.  ley,   Bridg.   bj   Bann.   544 ;    2  Prest. 

C.  41 1 ;  2  Seott,  630 ;  3  My.  &  K.  325 ;  Abstr.  216. 

Webb  0.  RosseU,  3  T.  R.  393 ;  Carvick  (b)  Anon.  1  Ventr.  358 ;   Hilmon  v, 

r>.  Blagrave,  1  Bred,  k  B.  531 ;  4  Moere,  Hore,  Carth.  247 ;  1  Salk.  275,  S.  C. 
303,  S.  C. 
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tuique  vie  die(c)  within  the  term,  the  lessor  may  avoid  his  own  lease, 
because  it  took  effect  in  point  of  interest,  and  determined  by  the  de- 
cease of  the  cestuique  vie  ;  but  if  a  party,  who  had  no  estate  in  the 
land,  granted  a  similar  lease,  and  afterwards  purchased  the  fee  or  any 
other  estate  in  the  premises,  the  lease  which  had  been  previously 
granted  would  bind  the  estate  subsequently  acquired.  Estoppels, 
however,  continue  no  longer  on  either(d)  part  than  during  the  lease, 
for  as  they  begin  at  first  by  the  grant  of  the  lease,  so  they  are  at  an 
end  by  its  determination. 

10.  A  lease  never  can  take  effect  by  estoppel,  when  it  passes  an 
immediate  interest  for  any  part  of  the  term  demised,  and  though  the 
lessee  is  not  allowed  to  dispute  that  he  took  an  interest  by  force  of  the 
demise  under  which  he  entered,  yet  he  is  at  liberty  to  shew  that  the 
lessor's  estate  was  subsequently  determined  and  at  an  end.  In  an  ac- 
tion of  covenant  on  a  lease  for  years  for  not  repairing,  brought  by  a 
party,  as  heir  of  the  reversion  in  fee  to  his  &ther,  who  made  the  de^ 
mise,  it  was  ruled (e)  on  demurrer,  that  the  lessee  was  not  estopped 
from  pleading,  that  the  lessor,  at  the  time  of  making  the  lease,  was 
only  tenant  for  his  own  life,  and  that  by  his  decease  the  lease  was  at 
an  end  :  neither  will  a  lessee  be  estopped  from  proving  that  the  lessor 
was  only  seised  in  right(/)  of  his  wife,  and  that  she  died  before  the 
covenant  was  broken ;  because  an  interest  having  passed  to  the  lessee 
by  the  lease,  he  is  not  estopped($r)  from  shewing  the  &cts  by  which 
the  lease  was  afterwards  determined. 

Where  a  lease  expires,  or  the  tenancy  determines  by  notice  to  quit, 
it  is  competent  for  the  occupier  to  shew  upon  an  ejectment  by  the 
lessor,  that  the  lessor's  own  title(A)  was  at  an  end,  and  that  he  had  no 
right  to  recover  possession;  and  a  defendant  in  ejectment  will  be 
allowed  to  prove  that  his  landlord,  pending  the  term,  conveyed(t) 
away  his  reversion  in  the  premises,  either  absolutely  or  in  mortgage, 


(c)  Co.  Litt  47,  B. ;  Moop,  20,  pi. 
69;  Dalis.  26;  2  Prest.  Abstr.  409; 
Bac.  Abr.  191,  Leases  by  Estoppel,  O.; 
Doe  dem.  Strode  v.  Seaton,  2  Cr.  M.  & 
Rose.  728-731 ;  Tyrw.  k  Gr.  19,  S.  C. 

(ji)  James  v,  Landon,  Cro.  El.  96; 
Co.  Litt  47.  B. 

(«)  Brudnell  v.  Roberts,  2  Wils.  143; 
Andrew  v.  Pearce,  1  New  Rep.  156. 

(/)  Blake  v.  Foster,  8  T.  R.  487 ; 
Hill  t;.  Saunders,  2  Bing.  112 ;  4  B.  & 
Cress.  529,  in  error ;  9  Moore,  238 ;  7 
D.  &  Rjr.  17,  S.  C. 

(V)  Treport's  case,  6  Rep.  15,  A.; 
Walton  V,  Waterhouse,  2  Saund.  418, 


note  1. 

(A)  England  dem.  Sybnm  o.  Slade,  4 
T.  R.  682 ;  Doe  dewi.  Jackson  v,  Ram»- 
bottom,  3  M.  &  Selw.  516 ;  Morgan  r. 
Amfarose,  Peake's  Evidence,  259;  Hill 
V.  Saunders,  4  B.  &  Cr.  529^-534 ;  CU- 
ridffe  ti.  M'Kenaie,  4  Scott's  N.  R.  796; 
4  Mann.  &  Gr.  143,  S.  C. ;  Downs  r. 
Cooper,  1  G.  &  Dav.  573;  2  Q.  B. 
Rep.  256. 

(0  Doe  dem,  Lowden  v.  Watson,  2 
Stark.  N.  P.  C.  230 ;  Doe  dm.  Bfarriott 
V.  Edwards,  5  B.  &  Ad.  1065 ;  3  Nev. 
&  M.  193 ;  6  Carr.  &  P.  206»  S.  C. 
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for  though  a  lessee  cannot,  in  general,  controvert  the  existence  of  his 
landlord's  title  during  a  period  for  which  rent  was  paid  by  the  tenant, 
still  it  may  be  shewn  that  the  lessor's  interest  was  subsequently  deter- 
mined. 

11.  If  the  owner  of  land  join  with  a  third  person  who  has  no  estate 
in  the  premises,  in  making  a  lease  for  years  by  indenture  to  J.  S.,  this 
is  the  lease  of  the  owner  of  the  soil  alone,  and  the  confirmation  of  the 
stranger,  and  yet  the  \ease{j)  operates  as  to  the  stranger  by  way  of 
estoppel,  because  the  indenture  could  not  otherwise  take  effect  as  to 
him  who  has  nothing  in  the  land. 

Where  two  several  owners  of  separate  estates  join  in  a  lease  for  years 
by  indenture,  several  leases  will  be  constituted  by  the  deed  according  to 
the  separate  interests  of  the  lessors,  and  will  not  operate  by  estoppel(ft), 
because  each  has  an  estate  out  of  which  the  lease  may  be  derived.  The 
reason  assigned  by  Chief  Baron  Gilbert  for  allowing  estoppels  is,  because 
otherwise  the  indenture  of  a  party  who  bad  no  estate  in  the  land  would 
be  absolutely  void,  but  when  an  interest  passes  from  each  lessor,  the 
indenture  works  upon  such  interest,  and  no  room  is  left  for  its  ope- 
rating by  estoppel ;  where,  however,  two  persons  join  in  granting  a 
lease,  without  distinguishing  their  several  interests  in  the  land,  the  in- 
denture works  by  way  of  confirmation  by  each  of  the  demise  of  the 
other's  part.  If  two  tenants  in  common  join  in  a  lease  for  years  by 
indenture,  this  shall  be  the  lease  of  each  of  them  for  his  own  undivided 
part,  and  the  confirmation  of  each  for  the  part(/)  demised  by  the  other, 
and  no  estoppel  arises,  because  an  interest  passes  from  each  of  them 
respectively. 

If  two  joint-tenants  in  fee,  or  for  life,  join  in  a  lease  for  years  by 
deed  indented,  reserving  rent  to  one  of  them  only,  such  reservation 
shall  give  him  the  rent  exclusively  of  his  companion(in)  by  estoppel, 
bat  if  the  demise  were  made  by  parol  or  by  deed-poll,  reserving  rent 
to  only  one  of  the  lessors,  the  reservation  should  enure  for  the  benefit 
of  both  joint-tenants  :  so  upon  a  lease  by  husband  and  wife,  reserving 
the  rent  to  them  and  to  the  heirs  of  the  wife,  with  a  covenant  for  its 
payment  to  them  and  the  heirs(n)of  the  wife;  in  an  action  of  covenant 
brought  by  the  husband  after  his  wife's  death  without  issue,  it  was 
ruled  that  the  lessee  might  shew  that  the  reversion  descended  to  her 

JJ)  Co.  Litt.  45,   A. ;    1  Ro.   Abr.  (I)  1  Ro.  Abr.  877, Estoppel,  B.pl. 4. 

0/7,  Estoppel,  B.  pi.   1;    Brereton   v.  (m)  1  Ro.  Abr.  878,  Estoppel,  B.  pi. 

Evans.  Cro.  Eliz.  700.  6 ;  Co.  Litt.  47.  A. 

(A)  I  Ro.  Abr.  877,  Estoppel,  pi.  3 ;  (n)  Hill  v,  Saunders,  4  B.  &  Cress. 

Co.  Litt.  45,  A. ;  Bac.  Abr.  Leases  by  529-534 ;  7  D.  &  Ry.  17,  S.  C. 
tUoppel,  O. 
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heir,  and  Lord  Tenterden  expressed  his  opinion,  that  the  husband 
could  not  recover,  as  the  lease  was  framed  upon  an  intent  that  on  the 
wife's  death  the  rent  should  be  paid  to  her  heirs. 

12.  Estoppels  must  be  mutually  and  reciprocally  binding(o)  on 
both  parties,  and,  therefore,  if  a  person  accept  a  lease  of  his  own  lands 
from  an  infant  or  married  woman  by  indenture,  it  will  not  work(p)  an 
estoppel  on  either  part,  because  the  lessors,  by  reason  of  thdr  disability 
to  grant,  are  not  estopped,  and  consequently  the  lessee  shall  not  be 
estopped  ;  and  upon  this  principle  of  reciprocity  a  stranger  to  the  in- 
denture shall  neither  take{q)  advantage  of,  nor  be  bound  by  the  estop- 
pel. 

Both  parties  are  estopped  and  concluded  by  their  execution(r)  of  a 
lease  by  indenture :  the  lessee  is  precluded  from  insisting  that  the 
lessor  had  no  estate  enabling  him  to  demise  the  premises,  and  the  lessor 
is  estopped  from  denying  that  he  made  such  demise ;  but  if  the  inden- 
ture were  only  executed  by  the  lessor,  or  were  made  by  deed-poll(f) 
which  is  only  the  deed  of  the  lessor,  the  lessee  would  not  be  estopped 
or  prevented  from  averring  that  the  lessor  had  nothing  in  the  lands  at 
the  time  of  making  the  lease ;  however,  as  the  acceptance  of  an  inte- 
rest granted  either  by  indenture  executed  only  by  the  lessor,  or  by 
deed-poll,  binds  the  lessee  to  the  performance  of  the  covenants(^)  on 
his  part,  it  follows,  that  a  lessee,  after  entering  into  possession,  will  be 
estopped  from  disputing  his  lessor's  title  or  right  to  demise  at  the  time 
of  making  the  lease. 

Unless  the  indenture  of  lease  be  executed  by  the  lessor  there  can 
be  no  estoppel,  and  the  lessee  will  not  be  precluded  from  shewing  the 
fact,  even  though  the  counterpart  executed  by  the  lessee  himself  should 
contain  a  recital  that  the  lessor  had  demised.  In  an  action  of  covenant 
for  rent  in  arrear,  three  surviving  lessors  declared  that  they,  along  with 
another  person  then  deceased,  bad  demised  to  the  lessee,  and  made 
^ofirt  of  the  counterpart  of  the  lease :  on  a  plea  of  wm  est  Jactum 
it  was  decided(ti)  that  after  proof  of  the  execution  of  the  counterpart 


(ft)  Co.  Litt  352,  A. ;  Hudson  v. 
Robinson,  4  M.  &  Selw.  479,  by  Lord 
EUenborough. 

(p)  Bac.  Abr.  Leases  by  Estoppel, 
O. ;  James  v.  Landon,  Cro.  Eliz.  37 ; 
Brereton  v.  Evans,  Cro.  Eliz.  700. 

(jq)  Doe  dem,  Marchant  v,  Errington, 
6  Bing.  N.  C.  79;  8  Scott,  210,  S.  C. ; 
Gaunt  0.  Wainman,  3  Bing.  N.  C.  69 ;  3 
Scott,  413 ;  Co.  Litt  352,  A. 

(r)  Co.  Litt.  47,  B. 

(«)  Bac.  Abr.  Leases  by  Estoppel,  0. ; 


1  Ro.  Abr.  871,  Estoppel,  N.  pL  6. 

(0  Co.  Litt.  231,  A.  and  Butler's 
note,  141,  to  Co.  Litt.  230.  B. ;  Ados. 
1  Dyer,  13,  B.pl.66;  Brett  v.  Cumber- 
land,  3  Bulst  164;  2  Ro.  Rep.  63; 
Burnett  v.  Lynch,  5  B.  &  Cr.  506;  8  D. 
&  Ry.  368. 

(II)  Wilson  t7.  Woolfryes,  6  M.  & 
Selw.  341 ;  Car  dwell  p.  Lucas,  2  Mees. 
&  W.  Ill;  Rose  V.  Poulton,  2  B.  & 
Ad.  822-828,  by  Ld.  Tenterden;  Fron- 
tiu  V,  SmaU,  1  Stra.  705 ;  2  Ld.  Rayn. 
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by  the  lessee,  it  was  competent  for  him  to  produce  the  demising  part 
of  the  indenture,  for  the  purpose  of  shewing  it  had  only  been  executed 
by  two  of  the  lessors,  and  that  a  nonsuit  was  properly  directed,  because 
the  declaration  alleged  that  four  persons  demised  by  indenture,  which 
imported  that  they  demised  by  an  operative  indenture,  sealed,  and 
delivered  by  all  the  lessors,  and  that  the  word  ^^  indenture"  compre- 
hended all  the  parts  constituting  the  entire  deed. 

In  an  action  for  breach  of  covenant  upon  a  lease  between  the  ori- 
ginal parties,  the  lessee  is  estopped  by  his  deed  from  controverting  the 
ralidity  of  the  lease,  and  will  be  bound  by  the  terms  of  his  express 
covenant ;  as  where  a  lease  was  granted  for  lives  to  commence  at  a 
future  day,  with  covenant  for  payment  of  the  reserved  rent,  it  was  de- 
termined by  the  House  of  Lords(v),  that  although  the  lease  was  void 
by  the  common  law,  being  a  freehold  made  to  commence  injnturo^ 
yet  the  covenant  was  binding,  for  otherwise  the  tenant  might  enjoy 
the  land  without  paying  any  rent :  so  where  a  lessee  enjoyed  demised 
premises  under  a  lease,  during  the  time  in  which  breaches(u;)  of  covenant 
were  committed,  Bayley,  Justice,  said,  that  even  if  the  lease  were 
roid,  he  should  have  been  much  disposed  to  consider  that  the  lessee 
was  liable  on  his  covenant,  as  an  independent  covenant. 

However,  where  tenant  in  tail  male  by  indenture  demised  for 
ninety-nine  years,  and  covenanted  he  had  good  right  to  demise,  and 
that  the  lessee  and  his  assigns  should  quietly  enjoy  during  the  term : 
in  the  year  1792  the  lessee  assigned  to  John  Bennett,  who  in  the  year 
1801  assigned  to  Christopher  Andrew,  and  upon  the  death  of  the  lessor 
without  issue  in  1794,  the  estate  tail  ceased  and  determined  before  the 
expiration  of  the  term.  It  was  decided(a;)  that  Andrew,  who  was  as- 
signee of  the  lessee's  interest,  could  not  maintain  an  action  for  breach 
of  the  covenant  for  quiet  enjoyment  against  the  executors  of  the  lessor, 
because  Bennett  had  no  estate  in  the  premises  when  he  assigned  to 
Andrew,  as  the  lease  became  absolutely  void  on  the  lessor's  death  with- 
out heirs  male,  and  the  assignment  could  have  no  operation,  as  a  right 
of  action  could  not  be  made  the  subject  of  legal  transfer,  and  that  there 
was  no  estoppel  binding  the  personal  representatives  of  the  lessor,  be- 

1418;  Dotdge  v.  Bowers,  2Mee8.  h  W.  East,  350;    Cook   v.  Loxlej,  2  T.  R. 

3()o ;  Garney  v,  Saer,  3  Leon.  95 ;  Clay-  749. 

ton  9.  Bnrtenshaw,  5  B.  &  Cress.  45 ;  (lo)  Hodson  v.  Sharpe,  10  East,  354* 

Doe  denu  Marlow  ».  Wig^ns,  7  Jurist,  by  Bayley,  J. 

529 ;  bat  see  Cooch  v.  Goodman,  2  G.  {x)  Andrew  v.  Pearce,  1  New  Rep. 

k  DaT.  159 ;  2  Q.  B.  Rep.  580,  S.  C.  158 ;  and  see  Noke  v.  Awder,  Cro.  Eliz. 

(v)  Monroe  o.  Lord  Kerry,  1  Bro.  436;  Moor,  419. 
Pari.  Ca.  67;   Hodson  v.  Sbarpe»  10 
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cause  an  immediate  interest  had  passed  by  the  lease  for  so  many  years 
as  the  lessor  lived. 

13.  A  party  is  not  estopped  by  words  introduced  for  the  purpose 
of  describing  the  parcels  of  land  included  in  an  indenture  of  lease.  If 
a  party  by  indenture  demise  land8(y),  describing  some  to  be  arable, 
some  meadow,  and  some  pasture,  and  especially  *^  two  closes  known 
by  the  name  of  Lane's  meadows,"  and  covenant  to  pay  an  increased 
rent  of  five  pounds  for  every  acre  of  meadow  which  shall  be  ploughed 
during  the  continuance  of  the  lease.  In  an  action  for  breach  of  cove- 
nant in  ploughing  **  Lane*s  meadows/'  the  lessee  pleaded  that  die 
closes  known  by  that  name,  were  time  out  of  mind  arable  lands,  and 
traversed  their  being  meadow  lands  at  the  time  of  the  demise ;  and 
upon  demurrer  it  was  objected  that  the  lessee  was  estopped  from  aver- 
ring that  the  land  called  *^  meadow"  by  the  lease  was  of  a  different 
quality;  but  the  Court  held  that  the  covenant  was  only  against  plough- 
ing what  was  really  meadow,  and  that  the  name  in  the  lease  was  only 
descriptive  of  the  land  by  reputation,  and  no  direct  allegation  of  its 
being  meadow,  and  that  it  would  be  contrary  to  the  intent  of  the  par- 
ties to  construe  such  words  to  work  an  estoppel.  So  where  premises 
were  conveyed  under  the  description  of  ^^  all  that  messuage  and  all 
such  plot  or  part  as  i^  of  the  nature  or  tenure  of  freehold,"  it  was 
ruled(2;)  that  the  grantee  was  not  estopped  from  shewing  the  real 
nature  of  the  estate  by  proving  it  to  be  leasehold. 

14.  Where  a  valid  indenture  made  between  private  individuals  con* 
tains  a  special(a)  recital  of  an  act  which  is  perfect  and  not  executory, 
and  no  fraud  is  alleged,  and  neither  the  statute  law  nor  public  policy 
is  contravened,  the  parties  are  estopped  from  controverting  their  own 
solemn  acknowledgement,  under  hand  and  seal,  of  the  truth  of  such 
statement  or  assertion. 

An  underlessee  having  covenanted  to  perform  all  the  covenants  on 
the  tenant's  part  in  the  original  lease  contained,  in  an  action  against 
the  underlessee  by  his  immediate(6)  lessor  for  nonpayment  of  the  rent 
reserved  by  the  original  lease,  the  underlessee  was  held  to  be  estopped, 


(y)  Skipwith  v.  Green,  I  Stra.  610; 
8  Mod.  311,  S.  C. 

(z)  Gaunt  v.Wainman,  3  Bing.  N.  C. 
69  ;  3  Scott,  413. 

(a)  Carr  v.  Huntingfieldf  Year  Book, 
49  Edw.  III.  14,  B.  pi.  8;  Jewell's  case, 
1  Ro.  Rep.  408 ;  Strowd  v.  Willis,  Cro. 
Eliz.362;  Shelley  p.  Wright,  Willes,  9; 
Hosier   v.  Searle,  2  Bos.   &  P.  299; 


Doughty  V,  Neal,  1  Saund.  215,  note  2; 
Foote  V.  Berkeley,  Bridg.  by  Bann.  544 ; 
Hill  V,  Manchester  Waterworks,  2  B.  & 
Adol.  545 ;  Bringloe  v.  Goodson,  5  Biog. 
N.  C.  738;  8  Scott,  71,  S.  C. 

(b)  Atkinson  v.  Coatsworth,  8  Mod. 
33 ;  1  Stra.  512;  Ford  v.  Grey,  1  Salk. 
285;  6  Mod.  44;  Bringloe  v.  Goodfoo, 
5  Bing.  N.  C.  738;  «  Scott,  71,  S.  C. 


ESTOPPELS.  449 

by  the  lecital  of  the  original  lease  in  the  underlease,  from  denying  the 
execution  of  the  original  lease  by  the  first  lessee. 

So  where  a  bond  was  passed  for  £10009  ^ith  a  condition  annexed, 
reciting  an  indenture  of  lease,  by  which  certain  premises  were  demised 
to  the  defendant,  Tremeere,  at  a  yearly  rent  of  £170,  and  stipulating 
for  its  payment  and  for  the  performance  of  all  the  covenants  contained 
in  the  lease  on  the  tenant's  part  to  be  performed  :  in  an  action  of  debt 
on  the  bond  for  nonpayment  of  the  rent  of  £170,  it  appeared  that  the 
rent(c)  actually  reserved  by  the  lease  itself  was  only  £140,  and  the 
King's  Bench  reluctantly  decided  on  demurrer,  that  the  obligor  was 
estopped  from  shewing  that  the  rent  reserved  by  the  lease  was  really 
£140,  because  it  was,  in  effect,  the  same  as  saying  there  was  no  lease 
at  £170,  as  recited  in  the  condition  of  the  bond.  A  party  to  a  deed, 
however,  is  not  estopped(c/ )  in  an  action  brought  by  another  party, 
not  founded  on,  and  wholly  collateral  to  the  instrument,  from  disputing 
bets  admitted  by  the  deed,  and  evidence  is  admissible  to  shew  that  such 
statement  was  inconsiderately  made. 

15.  Although  parties  are  estopped  by  the  recital  of  a  particular 
&ct  under  hand  and  seal,  a  general  recital  will  not  have  any  such 
effect,  because  an  estoppel  should  be  certain(6)to  every  intent,  free  from 
ambiguity,  and  is  not  to  be  raised  merely  by  argument  or  inference, 
but  in  order  to  conclude  the  parties  must  amount  to  a  precise  and 
direct  affirmation.  By  deed,  after  reciting  that  the  defendant  Corke 
had  agreed  to  pay  the  plaintiff,  Thomas  Lampon,  £40  for  giving  up 
possession  of  certain  premises,  he  the  said  Thomas  Lampon,  in  con* 
sideration  of  the  sum  of  £40,  being  then  so  paid  to  him  as  therein-- 
before  tnentioned^f),  the  receipt  whereof  was  thereby  acknowledged, 
released  the  defendant  Corke  from  all  demands :  a  receipt  for  the  con* 
sideration  was  indorsed  on  the  deed,  and  in  an  action  by  Lampon  for 
recovery  of  the  amount,  the  defendant  relied  on  the  estoppel  in  evi* 
dence.  On  giving  judgement  in  this  case  it  was  observed,  that  the 
receipt  endorsed,  not  being  under  seal,  was  merely  evidence  capable  of 
being  rebutted,  and  with  respect  to  the  deed,  if  payment  of  the  consi- 
deration had  been  absolutely  stated,  unaccompanied  by  words  of  refe- 

(c)  Lainflon  v.  Tremeere,  1   Ad.  &  Willes,  9. 

£11.  792;  3  Nev.  &  M.  603;  Bowman  (/)  Lampon  v.  Corke,  A  B.  &  Aid. 

P.Taylor,  2  Ad.  &  Ell.  290;  4  Nev.  &  606;  1  D.  &  Ky.  211,  S.  C. ;    Bottrell 

M.  264,  S.  C.  v.  Summers,  2  Yo.  &  J.  407  ;  Baker  o. 

{d)  Carpenter  v.  Boiler,  8  Mees.  &  Dewey,  I  B.  &  Aid.  704 ;  Rowntree  r. 

W.  209.  Jacob,  2  Taunt.  Ul ;  Taunton  v,  Pep- 

(0  Co.  Litt.  352,  A.  ;    Com.   Dig.  ler,  6  Madd.  1G6. 
Estoppel,    E.   4 ;    Shelley    v.  Wright, 
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rence  to  the  prior  part  of  the  instrument,  the  adcnowledgment  under 
seal  would  have  been  an  estoppel ;  but  as  the  prior  part  of  the  deed, 
which  was  referred  to,  did  not  allege  actual  payment,  and  the  words 
were  ambiguous,  no  estoppel  was  created  so  as  to  exclude  proof  of  the 
transaction,  and  the  plaintiff  was  entitled  to  recover.  In  the  contem- 
plation of  a  Court  of  Equity,  however,  neither  an  acknowledgment  of 
payment  of  the  consideration  in  the  body  of  a  deed(^),  nor  the  receipt 
endorsed  on  it,  afford  conclusive  evidence  of  the  fact,  and  the  vendor 
or  other  party  interested  is  at  liberty  to  prove  that  the  debt  has  not 
been  satisfied. 

Thomas  Jarvis,  being  entitled  to  an  equitable  fee,  and  being  in 
actual  possession,  by  indented  deeds  of  lease  and  release,  after  redting 
be  was  legcdly  or  equitably  entitled,  conveyed  the  premises  by  way  of 
mortgage,  and  thereby  covenanted  he  was  lawfully  or  equitably  seised 
in  his  demesne  as  of  fee.  Thomas  Jarvis,  having  afterwards  procured 
the  legal  estate  in  fee,  then  conveyed  the  same  premises  in  mortgage 
to  Henry  Bucknell,  who  had  no  notioe  of  the  prior  mortgage,  and  it 
was  decided(A)  that  the  recital  in  the  first  mortgage,  not  containing 
any  certain  and  precise  averment  of  any  seisin  in  Thomas  Jarvis,  did 
not  operate  by  estoppel,  so  as  to  prevent  the  second  mortgagee  fiom 
setting  up  the  legal  estate  which  he  had  subsequently  acquired. 

16.  The  parties  to  an  indenture  cannot,  by  any  recital  or  declaration 
of  their  intention  introduced  into  it,  defeat  or  control  the  legal  opera- 
tion of  the  instrument ;  and  where  any  interest  passes  by  the  deed,  the 
parties  are  not  estopped  from  insisting  upon  its  legal  effect.  A  tenant 
holding  lands  for  three  lives,  having  by  indenture  demised  the  premises 
for  the  same  three  lives,  reserving  a  rent  payable  to  the  graDtoi(t)» 
and  containing  a  clause  of  re-entry,  with  the  usual  covenants  between 
landlord  and  tenant,  it  was  contended  that  the  grantee  was  estopped 
from  insisting  that  the  deed  operated  as  an  assignment  and  not  as  sd 
underlease,  and  it  was  ultimately  dedded^f)  that  any  deed  transferring 
the  grantor's  whole  estate,  without  leaving  any  reversion,  whatever 
might  be  its  frame,  must  be  construed  as  an  assignment  according  to 
its  legal  effect,  and  not  as  an  underlease ;  and  even  though  the  deed 
were  to  declare  expressly  that  the  grantor  demised  the  premises  as 

C^)  Coppin   V.  Coppb,    2   P.  Wms.  Ca.  31;   2  Dow.  &  CI.  180;  Thoni  r 

291  ;  Hughes  v.  Kearney,  1  Sch.  &  Lef.  Woolcombe,  3  B.  &  AdoL  586 ;  Par- 

132 :  Graat  v.  Mills,  2  Yes.  &  B.  306.  ,menter    v.  Webber,  8  Taunt.  593 ;  i 

(A)  Right  dem.  Jeffervs  v.  BuckneU,  2  Moore,  656;  but  see  Baker  0.  Go6l^> 

B.  &  AdoL  278.  1  Bing.  N.  C.  19;  4  M.  &  Scott,639, 

(0  Pluck  V.  Di^es,  2  Huds.  &  Br.  1.  S.  C. 

if)  Pluck  17.  Digges,  5  Bligh.  Pari. 
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landlord,  and  that  the  grantee  accepted  the  demise  as  tenant,  neither 
party  could  be  estopped  from  insisting  on  the  legal  operation  of  the 
instrument. 

17.  If  an  indenture  of  lease  contain  recitals^  disclosing  a  true  state 
of  &cts(A),  from  which  it  appears  that  the  lessor  had  no  estate  in  or 
valid  title  to  the  premises  at  the  time  of  the  demise,  the  lessee  is  not 
estopped  from  shewing  that  the  lessor,  according  to  the  deed  itself, 
had  no  title,  and  a  subsequent(/)  purchase  of  the  estate  by  the  lessor 
will  not  enure  by  way  of  estoppel  or  confirmation  of  the  demise. 

18.  If  the  title  of  a  party  depend  on  an  estoppel,  of  which  adran- 
tage  can  be  taken  in  pleading,  and  instead  of  relying. on  it,  issue(iii) 
shall  be  joined  on  a  fact,  the  estoppel  will  be  considered  as  waived,  for 
in  such  case  the  jury  are  bound  to  find  whether  the  plaintiff  is  entitled 
to  recover  on  the  merits,  and  not  whether  an  estoppel  has  been  created, 
by  which  inquiry  is  precluded. 

19.  Estoppels  in  pals  or  by  matter  of  fact,  arise  from  the  acceptance 
of  an  interest  in  land,  or  by  receipt  or  payment  of  rent,  or  by  otfa^ 
acknowledgment  of  title.  The  rule  of  law  is  clear,  that  where  a  per- 
son, by  his  words  or  conduct,  wilfully  causes  another  to  believe  the 
existence  of  a  certain  state  of  things,  and  induces(n)  him  to  act  on  that 
belief,  so  as  to  alter  his  own  previous  position,  the  former  is  concluded 
from  averring  against  the  latter  a  different  state  of  things  as  existing  at 
the  same  time.  A  lease  for  years  by  indenture  creates  an  estoppel 
between  the  parties,  which  continues  as  long  as  the  indenture  remains 
in  force ;  and  on  the  expiration(o)  of  the  term  the  tenant  is  at  liberty 
to  shew  that  his  lessor's  estate  in  the  premises  had  determined,  and  in 
that  event  the  tenant  is  not  bound  to  restore  the  possession  to  the 
party  whose  interest  in  the  lands  had  ceased. 

It  was  formerly  considered  that  an  estoppel  arising  by  acceptance 
of  possession  from  a  lessor,  without  deed,  continued  not  only  during 
the  demise,  but  until  the  posse8sion(/7)  was  restored  to  the  person  from 


(A)  Doe  dem.  Barber  v.  Lawrence,  4 
Tsaat.  23  ;  Doe  dem*  Barker  v.  Gold- 
smith, 2  Cro.  &  Jerv.  674;  2  Tyrw. 
710,  S.  C. ;  Frontin  t?.  Small,  2  Lord 
Rajm.  1418;  1  Stra.  705;  Ludford  t7. 
Barber,  1  T.  R.  90 ;  8  Jarm.  Conv.  55. 

(0  Hermitage  v.  Tomkins,  1  Lord 
Rajm.729;  PartiDgtou  o.  Woodcock,  5 
Nev.  &  M.  675,  note  B. ;  Co.  Litt.  352. 

(«)  Trevtvan  v,  Lawrence,  1  Salk. 
277:  Voogfat  o.  Winch,  2  B.  &  Aid.  662; 
Duggan  r.  O^Connor,  I  Huds.  &  Br. 
45$M03 ;  Bowman  v.  Rostrow,  2  Ad.  k 


£11. 295 ;  4  Nev.  &  M.  551,  S.  C. ;  Wil- 
son 0.  Butler,  4  Bing.  N.  C.  748 ;  6 
Scott,  540,  S.  C;  and  see  Veale  o.  War- 
ner, 1  Saund.  325,  A.,  and  the  notes. 

(n)  Pickord  v.  Sears,  2  Nev.  &  P. 
488 ;  6  Ad.  &  £11.  474,  S.  C. 

(o)  Doe  dem.  B alien  v.  Mills,  4  Nev. 
&  M.  29,  note  B. ;  Doe  dem,  Jackson 
V,  Ramsbotham,  3  M.  &  Selw.  516;  Doe 
dem.  Strode  v,  Seaton,  Tjrw,  &  Gr.  19 , 
2  Cro«  M.  &  Rose.  768. 

(»)  Balls  p.Westwood,  2  Campb.  N. 
P.  C.  U. 
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whom  it  was  obtained,  and  that  it  afforded  no  defence  to  an  action  for 
use  and  occupation  to  shew  that  the  lessor's  title  had  expired,  unless 
the  tenant  had  commenced  a  new  holding  under  another  person.  The 
rule  on  this  subject,  however,  has  been  relaxed,  and  it  may  now  be 
shewn  in  an  action  for  use  and  occupation  that  the  lessor^s  title  to  the 
property  had  expired(9),  was  determined,  or  was  tran8ferred(r)  to 
another,  and  that  the  tenant,  as  soon  as  he  was  aware  of  the  facts, 
entered  under  the  new  landlord. 

If  the  steward  of  a  landed  proprietor  say  to  an  occupier:  ^^  I  let 
you  into  possession  in  the  name  of  the  landlord,"  it  may  afterwards(«) 
be  shewn  by  parol  testimony  who  that  landlord  is,  and  it  is  not  opeo 
to  the  tenant  to  dispute  the  title  of  the  unnamed  landlord.  Where  an 
occupier  has  submitted  to  pay  rent  under  distress,  he  and  those(^)  de- 
riving under  him  will  be  estopped  from  disputing  the  title  of  the  party 
distraining  as  landlord  ;  and,  in  like  manner,  a  distress  for  rent  made 
by  a  person  claiming  as  landlord  will  preclude  him(ti)  from  denying 
the  existence  of  a  tenancy. 

Estoppel  by  matter  in  pats  is  not  confined  to  the  admissibility  of 
the  fact  in  evidence,  but  a  fieict  may  be  relied  upon(i7)  in  pleading  by 
way  of  estoppel,  which,  if  given  in  evidence,  would  have  entitled  ihe 
party  to  a  verdict. 

20.  Although  a  party  is  not  permitted  to  controvert  the  title  of  the 
person  from  whom  he  actually  received  possession,  yet  if  a  tenant  were 
in  possession (i^;)  before  the  title  of  a  party  claiming  to  be  his  landlord 
accrued,  or  if  a  tenancy  is  sought  to  be  established(x)  merely  by  evi- 
dence of  payment  of  rent,  without  proof  of  an  actual  demise,  or  of  the 
tenant's  having  been  let  into  possession  by  the  person  to  whom  the 
rent  was  paid,  evidence  is  always  admissible  for  the  purpose  of  explain- 
ing such  payment,  or  for  the  purpose  of  shewing  that  the^ tenant 
attorned  through  mistake(2/)  or  misrepresentation  to  a  person  haring 


(q)  Agar  v.  Young,  1  Carr.  &  M.  78 ; 
Downs  V,  Cooper,  1  Gale  &  Day.  573 ; 
2  Q.  B.  Rep.  256 ;  Hopcraft  v.  Keys,  9 
Bing.  613;  2  Moo.  &  Sc.  760,  S.  C. ; 
Claridge  v.  M*Kenzie,  4  Scott's  N.  R. 
796 ;  4  Mann.  &  Gr.  143,  S.  C. 

(r)  Doe  dem.  Lowden  v.  Watson,  2 
Stark.  N.  P.  C.  230 ;  Downs  v.  Cooper, 
1  G.  &  Day.  573 ;  2  Q.  B.  Rep.  256, 
S.  C. 

(s)  Fleming  t>.  Gooding,  10  Bing. 
550,  hj  Tindal,  Cb.  J. ;  4  Moo.  &  Sc. 
455. 

(t)  Cooper  V.  Blandy,  1  Bing.  N.  C. 


45 ;  4  Moo.  &  Sc.  562,  S.  C.  ;1PaotOD  r. 
Jones,  3  Campb.  N.  P.  C.  372. 

(tt)  Hancock  v.  Cafi^,  8  Bing.  365; 
1  Moo.  &  Sc.  521,  S.  C. 

(v)  Sanderson  v.  Collman,  4  Mann.  & 
Gr.  209. 

(w)  Comisb  v,  Searell,  8  B.  &  Cress. 
471;  1  M.  &Ry.  703. 

(x)  Doe  dem,  Haryey  v.  Francu,  2 
Moo.  &  Rob.  57. 

(y)  Rogers  r.  Pitcher,  6  Taunt  202 ; 
1  Marsb.  541  ;  Gravenor  v.  Woodbouse, 
1  Bing.  88;  7  Moore,  289;  Feoner  c 
Duplock,  2  Bing.    10;    9  Mooi«,  36; 
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no  title.  Upon  an  ejectment  for  recovery  of  possession  of  two  stamp- 
ing mills  let  by  C.  H.  to  a  mining  company(2r)  from  year  to  year,  after 
proof  of  notice  to  quit,  it  appeared  that  the  lessor  of  the  plaintiff  on  the 
day  of  the  demise  in  ejectment  was  a  partner  in  the  company,  and  also 
that  he  had  not  at  the  time  of  the  demise,  or  at  any  subsequent  period, 
a  legal  estate  in  the  premises ;  but  it  was  ruled  that  the  company  who 
received  possession  from  C.  H.  were  estopped  from  disputing  his  title, 
notwithstanding  he  was  a  partner  in  the  concern. 

The  general  rule  prohibiting  a  tenant  holding  under  a  parol  demise, 
or  under  an  implied  contract,  from  disputing  his  landlord's  title,  is  not 
properly(a)  founded  on  or  governed  by  the  doctrine  of  estoppel,  and 
the  subject  may  be  more  conveniently  discussed  in  treating  of  the  mu* 
tual  remedies  of  landlord  and  tenant  in  enforcing  their  respective 
rights. 

Brook  V.  Biggs,  2  Bing.  N.  C.  572 ;  2  837,  S.  C. ;  Doe  dem.  Earl  Manvers  v. 

Scott,  803,  S.  C.  Mizem,  2  Moo.  k  Rob.  56 ;   Doe  dem. 

(z)  Francis  ».  Doe   dem.  Harvey,  4  Wheble  v.  Fuller,  Tyrw.  &  Gr.  17. 

Hees.  &  W.  331 ;  Doe  dem,  Johnsou  v.  (a)  Watson  o.  Wace,  5  B.  &  Cress. 

Bajtap,  3  Ad.  &  EIL  188;  4  Ner.  &  M.  155,  by  Ld.  Tenterden. 
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CHAPTER  V. 


COVENANTS. 


1.  What  constitutes  a  Covenant, 

2.  Need  not  he  framed  in  any  pre- 

eise  Form, 

3.  Ambiguous  Covenants  to  be  con- 

strued against  Party  stipulating, 

4.  Covenants  implied  from  particuiir 

Expressions, 

5.  Lessee  not  liable  on  incited  Cove- 

nants  after  assi^ing, 

6.  Nor  after  Determtnalion  of  the  In^ 

terest  out  of  which  the  Lease  is 
derived, 
7*  Implied  Covenants  restrained  by 
force  of  empress  Covenant, 

8.  Privity  of  Contract  and  Estate, 

9,  To  wrtat  Acts  Covenant  for  quiet 

Enjoyment  extends, 

10.  Against  Acts  ofspec^d  Persons, 

1 1 .  Against  Acts  of  Persons  claiming 

under  Covenantor, 

12.  Against  Acts  of  Persons  deriving 

through  Means  or  Procurement 
of  Lessor, 

13.  Quiet  Enjoyment  free  from  En- 

cumbrances, 

14.  Usual  Covenants  for  Title  in  As- 

signments, 

15. onConveyance  of  Inheritance, 

16.  Restrictive  frords  introductory  to 


first  Covenant  for  Title,  limit  the 
subsequent  Covenants, 

17.  HoweU  V.  Richards, 

18.  Attorney  answerable  for  unusual 

Covenants, 

19.  Subsequent  limited  Covenant  does 

not   qualify   preceding  genertd 
Covenant, 

20.  Introductory  Words  of  Restriction 

disregarded,  if  repugnant  to  ano- 
ther Part  of  the  same  Covenant, 

21.  Qualification  to  one  Covenant  does 

not  restrain   another  Covenantf 
where  the  Objects  are  separate, 

22.  No  Relief  upon  Eviction  after  Con- 

veyance executed, 

23.  Unless  in  Case  of  fraudulent  Con- 

ceaiment  of  Defect  of  Title. 
or  AJisrepresentation  ofVabu, 

24.  Purchase  Money  may  be  recovered 

back  where  Conveyance  incom- 
plete, 

25.  Sales  of  Land  under  Decrees  in 

Equity,  where  Title  proves  defee- 
tive. 

26.  Specific  Performance  of  Covenants 

'for  further  Assurance, 

27.  (fovenants  unlimited  through  Mis- 

take, may  be  reformed  in  Equity, 


1.  Covenants  are  either  express  or  implied  :  an  express  covenaDt 
is  an  agreement  entered  into  by  an  instrument  under  seal  between  two 
or  more  persons,  that  certain  acts  have  been  or  shall  be  performed,  or 
that  certain  acts  have  not  been  or  shall  not  be  done ;  an  implied  cove- 
nant is  raised  by  implication  of  law  from  certain  expressions  introduced 
into  a  deed,  clearly  shewing  the  intention  of  the  parties,  though  not 
amounting  to  positive  stipulation.  A  covenant  is  always  binding  on 
the  covenantor,  and  after  his  death  upon  his  personal  representatives; 
and  if  the  covenant  extends  to  his  heirs,  then  his  heirs  and  devisees 
-will  be  answerable,  so  &r  as  any  real  estate  of  the  covenantor  has  come 
to  them  by  descent  or  by  devise. 

2.  Covenants  are  not  required  to  be  made  in  any  precise  form,  and, 
in  Sact,  any  words(a)  of  a  deed  establishing  an  agreement  and  connect- 

(a)  CaiT  V,  Roberts,  5  B.  &  Aid.  82,      B.  &  Cress.  512;  4  M.  &  Ry.  422;  Grif- 
bj  Parke»  J. ;    Sampson  v,  Easterbv,  4     fith  v.  Goodhaod,  Thos.  Bajjxl  464. 
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ing  it  with  the  parties,  will  be  sufficient  for  the  purpote,  provided  the 
expressions  used  are  meant(6)  to  operate  as  a  contract,  and  not  merely 
as  terms  of  condition  or  qualification ;  and  such  words  will  receive  an 
exposition,  according  to  the  intention  of  the  partie3(c),  to  be  collected 
from  the  context  of  the  instrument.  If  a  lease  contains  a  clear  agree- 
ment to  do  or  to  forbear  doing  any  act,  whether  expressed  in  the  way 
of  proviso,  recital,  reservation,  or  exception,  an  action  will  lie  for  its 
breach :  if  a  lease  be  made  on  condition  that  the  lessee  shall  leave  the 
buildings  at  the  end  of  the  term  in  as  good  plight  as  he  finds  them,  an 
aotioD(d)  of  covenant  may  be  maintained  for  leaving  the  buildings  out 
of  repair  at  the  end  of  the  term  :  so  a  covenant  by  lessee  to  fold  his 
flock  of  sheep,  which  he  shall  keep(e)  on  the  demised  premises,  on  such 
parts  thereof  where  they  had  been  usually  folded,  was  ccHisidered  bind- 
ing on  the  tenant  to  keep  as  well  as  to  fold  his  flock  upon  the  farm. 

A  person  who  was  possessed  of  a  term  for  ninety-nine  years  if 
three  persons  should  so  long  live,  by  deed,  after  reciting  his  interest  in 
the  lands,  and  that  one  of  the  cestuique  vies  was  in  being,  assigned 
the  term,  and  it  was  ruled(/)  that  the  recital  amounted  to  a  covenant, 
that  the  cestuique  vie  was  then  living.  A  covenant  binding  the  lessee, 
at  all  times  of  burning  lime,  to  supply  the  lessor(^)  and  his  tenants 
with  lime  at  a  fixed  price  for  the  improvement  of  their  lands  and  the 
repairs  of  their  houses,  was  determined  to  be  a  covenant  that  the  lessee 
should  bum  lime  at  stated  times.  A  lessee  having  covenanted  that  he 
would  plough,  sow,  manure,  and  cultivate  the  demised  premises,  except 
the  rabbit-warren  and  sheep-walk,  in  a  due  course  of  husbandry,  it  was 
raled(A)  that  an  action  of  covenant  would  lie  against  the  tenant  for 
ploughing  the  sheep-walk ;  but  if  a  lessee  covenant  to  repair,  casual- 
ties by  fire  and  tempest  excepted,  the  landlord(t)  will  not,  by  force  of 
the  exception,  be  obliged  to  repair  injuries  caused  by  fire  or  tempest, 
the  exception  being  introduced  only  to  exempt  the  tenant  firom  parti- 
cular repairs. 

3.  The  language  of  an  uncertain  or  ambiguous  covenant  will  be 
construed(j')  most  strongly  against  the  party  stipulating,  as  where  it 


(b)  Wolveridge  v,  Stewart,  3  Tyrw. 
650,  hj  Lord  Denman. 

(c)  Iggnalden  v.  May,  7  East,  241. 
{d)  1  Ko,  Abr.  518,   CoTenant,   C, 

pi  5. 

(e)  Webb  v.  Plummer,  2  B.  &  Aid. 
749. 

(/)  Best  o.  Brett,  cited  in  Holies  v. 
Carr,  3  Swa.  649  j  Barton  v,  Fitzge- 
rald, 16  East,  536 ;  and  see  Adams  v. 


Gibney,  6  Bmsh.  667,  by  Tindal,  C.  J. 

(g)  Earl  of  Shrewsbury  v.  Gould,  2 
B.  &  Aid.  467. 

(h)  Duke  of  St.  Alban*s  v.  Ellis,  16 
East,  352;  Bush  v.  Calis,  1  Shower, 
388;  1  Salk.  196;  Garth.  232. 

(i)  Weigall  w.  Waters,  6  T.  R.  488. 

(J)  Webb  V.  Plummer,  2  B.  &  Aid. 
731 ;  Ld.  Shrewsbury  o.  Gould,  2  B.  & 
Aid.  494. 
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was  coyenanted  that  the  lessee  should  hold  the  premises  during  the 
term  discharged  from  tithes,  it  was  decided(A)  that  a  compulsory  pay- 
ment of  tithes  enforced  against  the  lessee  (ifter  the  expiration  of  the 
term,  constituted  a  breach  of  the  covenant.  The  lessor  of  a  public- 
house,  having  covenanted  he  would  use  his  best  endeavours  to  conti- 
nue it  open  as  a  public  licensed(/)  victualling  bouse,  in  an  action  for 
breach  of  covenant,  it  was  ruled  to  be  incumbent  on  the  covenantor  to 
shew  that  he  did  some  act,  after  the  magistrates  had  refused  to  renew 
the  license,  to  obtain  its  continuance  or  restoration. 

4.  Where  leases  are  inartificially  framed,  and  the  liabilities  of  ihe 
parties  are  not  provided  for  by  express  covenants,  it  becomes  necessary 
to  resort  to  covenants  implied  by  legal  construction  from  the  operation 
of  particular  words  or  expressions.  From  the  use  of  words  of  *'  de- 
mise" in  a  lease,  a  covenant  will  be  implied  that  the  lessor  had  power 
to  lease(m),  and  that  the  lessee  shall  hold  and  enjoy(n)  the  demised 
premises  during  the  continuance  of  the  estate(o)  out  of  which  the  lease 
is  granted,  discharged  of  any  lawful  encumbrance ;  but  the  mere  feet 
of  parties  having  entered  into  an  agreement  for  a  tenancy,  does  not 
warrant  any  implication  of  a  promise(/?)  that  the  lessor  had  power  to 
demise  without  restriction  as  to  the  purpose  for  which  the  land  was  to 
be  used.  If  a  lessee  be  evicted  during  the  term  by  the  lessor  himself 
or  by  any  person(^)  deriving  under  him,  or  if  a  person  demise  lands  to 
which  he  has  no  title,  and  the  lessee  cannot  lawfully  enter,  an  action 
lies  against  the  lessor  for  breach  of  the  implied  covenant :  so  a  right 
of  passage  being  reserved  to  the  lessor  through  the  demised  premises, 
which  was  interrupted  by  the  assignee  of  the  lessee,  an  action  of  cove- 
nant was  held(r)  maintainable  by  the  lessor  against  the  assignee  upon 
the  words  of  reservation.  Where  a  lessee  granted  and  assigned  bis 
interest  in  the  lease,  the  assignee  being  obliged  to  discharge  an  arrear 
of  rent  which  became  due  prior  to  the  assignment,  it  was  decided(«) 


(k)  Lanning  v.  Lovering,  Cro.  Eliz. 
916. 

(0  Linder  v.  Pryor,  8  Carr.  &  P.  518. 

(m)  Holder  v.  Taylor,  Hob.  12;  Fra- 
ser  17.  Skey,  2  Chitty's  Rep.  646;  Nokes' 
case,  4  Rep.  80,  B. ;  Nokes  v.  James, 
Cro.  Eliz.  674;  Style  v.  Herring,  Cro. 
Jac.  73 ;  I  Ro.  Abr.  520,  Covenant,  G., 
pL  I;  Line  v.  Stephenson,  4  Bing.  N. 
C.  678 ;  6  Scott,  447 ;  5  Bing.  N.  C. 
183;  7  Scott,  69,  in  error;  Grannis  v. 
Clark,  8  Coweu's  Amer.  Rep.  36. 

(n)  Iggnlden  v.  May,  9  Vesey,  330 ; 
Pincombe  v.  Rudge,  \elv.  139;  I  Ro. 


Rep.  25,  S.  C. 

(o)  Adams  v,  Gibney,  6  Bing.  656; 
4  Moo.  &  P.  491 ;  and  see  Granger  v. 
Collins,  6  Mees.  &  W.  458. 

(p)  Jackson  v.  Cobbin,  8  Mees,  &  W. 
790;  1  Dowl.  Pr.  Ca.96.  N.  S.;  Granger 
V.  Collins,  6  Mees.  &  W.  458. 

(o)  Adams  r.  Gibney,  6  Bing.  656; 
4  Nloo.  &  P.  491 ;  Eraser  r.  Skey,  2 
Chitty's  Rep.  646 ;  Pomfret  v.  Ricroft, 
1  Saund.  322,  A.  note  2. 

(r)  Bush  o.  CaUs,  1  Show.  388; 
Carth.  232. 

(«)  Baber    P.  Harris,  9  Ad.  &  £11* 
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that  ander  the  word  **  grant"  a  covenant  to  indemnify  was  implied, 
and  that  assumpsit  would  not  lie  on  any  implied  contract  to  indemnify 
the  plaintiff,  nor  on  an  express  promise  made  by  the  assignor  to  pay 
the  amount,  which  was  not  founded  upon  any  new  consideration. 

Lands  being  demised,  with  the  exception  of  a  particular  close,  the 
lessee  possessed(^)  himself  of  the  excepted  close,  and  it  was  contended 
that  the  exception  afforded  grounds  for  implying  a  covenant  that  the 
lessor  should  quietly  enjoy  the  part  excepted,  but  the  Court  held  that 
the  particular  close  was  excluded  from  the  operation  of  the  demise, 
and  that  an  agreement  on  the  part  of  the  lessee  not  to  occupy  could 
not  be  inferred.  If  a  person  grant  a  watercourse,  and  afterwards  stop 
it,  or  demise  a  house(tf)  and  estovers,  and  afterwards  destroy  the  wood, 
the  grantee  shall  have  his  remedy  by  action  of  covenant,  for  these  are 
wiiful  acts  of  the  lessor,  and  it  is  a  misfeasance  to  annul  or  avoid  his 
own  grant,  being  equivalent  to  eviction  in  other  cases  of  demise  ;  but 
a  demise  of  a  dwelling-house(t7),  with  the  use  of  a  pump  in  common 
with  other  tenants  of  the  lessor,  does  not  impose  any  implied  covenant 
on  the  lessor  to  keep  the  pump  in  repair. 

An  implied  warranty  of  title  arises  only  where  the  legal  relation  of 
landlord  and  tenant  subsists,  and  will  not  be  created(t<;)  by  an  equita- 
ble agreement  for  a  lease,  nor  even  by  an  actual  demise,  where  the 
granting  party  has  no  legal  interest  in  the  subject  of  the  grant,  as  if 
a  mortgagor  join  with  a  mortgagee  in  granting  a  lease,  the  mortgagor 
being  a  stranger  to  the  estate,  cannot  make  any  legal(a?)  demise,  and,, 
therefore,  no  covenant  binding  him  can  be  implied.  By  an  indenture 
of  lease,  which  recited  an  agreement  on  the  part  of  the  lessee  for  pull- 
ing down  an  old  smelting  mill  and  building  another  of  larger  dimen- 
sions, certain  mines  were  demised,  and  the  lessee  covenanted  to  keep 
and  leave  such  new  smelting  mill  in  repair,  and  it  was  decided(^)  that 
the  recital  of  the  agreement  to  erect  a  new  mill,  followed  by  the  ex- 
press covenant  to  maintain  and  leave  it  in  repair,  amounted  to  a  cove- 
nant in  law  to  build  the  new  mill.  However,  a  lease  of  land,  reciting  a 
prior  lease  of  other  premises  between  the  same  parties,  and  contain- 


W2;  I  P.  &  Dav.  360,  S.  C. ;  Groom 
».  Bluck,  2  Mann.  &  Gr.  567 ;  2  Scott's 
N.  R.  665,  S.  C. 

(0  Ruasel  v.  Gulwel,  Cro.  Eliz.  657. 

(«)  Pomfret  V.  Ricroft,  1  Saund.  322, 
A.,  note  2 ;  Griffith  r.  Goodhand,  Thos. 
Raym.  464. 

(»)  Pomfret  v.  Ricroft,  1  Saund.  321 ; 
and  see  Rhodes  v.  Bullard,  7  Easit,  116. 


(w)  Gwillim  v.  Stone,  3  Taunt.  433. 

(x)  Smith  o.  Pocklington,  1  Cro.  & 
Jerv.  445 ;  I  Tyrw.  309,  S.  C. 

(y)  Sampson  v,  Easter  by,  9  B.  &  Cr, 
505;  4  M.  &  Rj.  422;  Easterby  v. 
Sampson,  in  error,  6  Bing.  644  ;  1  Cro. 
&  J.  105,  S.  C. ;  and  see  Randall  v* 
Lynch,  12  East,  179. 
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ing  an  expres8(2)  covenant  to  keep  the  covenants  in  such  prior  leasd^ 
will  not  amount  to  an  implied  agreement  for  the  confirmation  of  the 
earlier  deed.  A  covenant  by  the  lessor  in  a  ioties  quoHea  renewabk 
lease,  to  use  his  best  endeavours  to  procure  a  renewal,  so  as  to  ena- 
ble(a)  him  to  renew  the  undertenant's  lease,  creates  an  obligatioD  bind- 
ing the  lessee  to  accept  a  renewal. 

If  a  lessee  for  years,  or  his  assigns,  be  evicted  during  the  term  by 
title  paramount  to  the  lease,  an  action  lies  against  the  les8or(&),  upon 
the  implied  covenant  arising  by  force  of  the  wcnrd  <*  demise,"  unlen 
qualified  by  an  express  covenant.  Mere  words  of  transfer,  or  assign* 
ment,  such  as  **  transfer,  assign,  and  make  over/'  do  not  create  any  im* 
plied  covenant  against(c)  an  eviction  by  title  paramount,  though  a 
covenant  in  law  may  be  inferred  from  those  expressions,  against  tiie 
party  assigning,  and  against  his  acts.  The  word  *^  grant"  occurring 
in  a  lease  for  years,  or  in  an  assignment  of  the  interest,  unless  restrained 
by  express  covenant,  may  be  considered(</)  a  general  warranty  of  title* 
The  words  **  yielding  and  paying"  have  been  said  to  constitute  im 
express(6)  covenant,  but  the  later  authorities  establish  that  an  implied 
covenant(y*)  is  only  to  be  inferred  from  such  expressions.  A  covenant 
which  is  only  raised  by  implication  from  the  terms  ^*  yielding  and 
paying,"  or  <^  granted  and  demised,"  in  a  lease,  will  not  support  an 
action(^)  against  the  heir  for  a  breach  committed  by  the  ancestor,  be- 
cause, from  the  nature  of  such  implied  covenants,  the  heir  cannot  be 
expressly  named,  and  therefore  shall  not  be  bound. 

6.  A  lessee  is  answerable  in  damages  for  breach  of  an  express  c(>> 
venant(A),  though  he  has  assigned  his  interest  in  the  lease,  and  the  as- 
signee has  been  accepted  by  the  lessor ;  but  an  action  will  not  lie 
against(t)  the  original  lessee,  on  an  implied  covenant  after  assignment 
by  him,  and  acceptance  of  the  assignee,  either  tacitly  or  expressly,  by 


(2)  Whitton  17.  Peacock,  2  Bing.  N. 
C.  411-421;  2Sc.  630. 

(a)  Ld.  Frankfort  o.  Thorpe,  2  B.  & 
Beattj,  372;  Curry  v.  Stanley,  Hayes 
&  J.  487. 

(fi)  Pomfret  V.  Ricroft,  1  Saund.  322, 
A.,  note  2 ;  Burnett  v.  Lynch,  5  B.  & 
Cr.  609,  by  LitUedale,  J. 

(c)  Deering  v>  Farrington,  Freem. 
368;  3  Keble,  304;  1  Mod.  113,  S.  C; 
Barnett  o.  Wheeler,  7  Mees.  h  W.  366, 
by  Parke,  Baron. 

(ji)  1  Bridff.  Conv.  323 ;  Butler's  note 
832  to  Co.  Litt.  384,  A. ;  Person  v. 
Jones,  2  Ro.  Rep.  309;  Palm.  888. 

(e)  Porter  0.  Swetnam,   Style,  406- 


431  ;  Hellier  o.  Casebert,  1  Siderf.  366; 
1  Selw.  N.  P.  454,  note  7. 

(/)  Thursby  o.  Plant,  1  Saund.  241, 
B. ;  Com.  Dig.  Covenant,  A.  4 ;  Hsr- 
per  t7.  Bureh,  2  LeT.  206;  Webb  0.  Rus- 
sell, 3  T.  R.  402;  4  Jarm.  Conv.  S67; 
see  a  declaration  in  covenant  for  noD-psj- 
ment  of  rent  upon  the  reddeuiiim  of  s 
leaae;  Farrant  v.  Ohnios,  3  B.  &  Aid. 
692. 

(g)  Newton  v.  Osbom,  Style,  387. 


(hj  Auriol  V.  Mills,  4  T.  R.  96. 

(i)  Thursby  9.  Plant,  1  Sannd.  241. 
B.,  note  5 ;  Bacheloure  r.  Gage>  W. 
Jonesy  223;  Cro.  Car.  168;  AfiOD-  1 
Siderf.  447. 
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the  iandloid.  It  is  clear,  however,  that  the  assignee  of  a  lessee  is  lia- 
ble for  breach  of  an  implied  coyenant(j),  happening  whilst  he  continues 
a68ig:nee. 

6.  An  action  does  not  lie  for  breach  of  an  implied  covenant  in  a 
lease,  after  the  determination  of  the  estate  or  interest  out  of  which  the 
lease  was  derived,  because  covenants  in  law  determine  with  the  estate 
to  which  they  are  annexed.  Tenant  for  life,  with  remainder  oveTf 
having  demised(A)  premises  by  indenture  for  a  term  of  fifteen  years 
absolately,  without  any  express  covenant  for  quiet  enjoyment,  and  the 
lessee  being  evicted  by  the  remainder*man,  after  the  death  of  tenant 
fm  life,  and  before  the  expiration  of  the  term,  it  was  decided  that  the 
lessee  could  not  maintsdn  an  action  for  breach  of  an  implied  covenant 
for  quiet  enjoyment  against  the  executor  of  tenant  for  life,  as  might 
have  been  done  under  an  express  covenant  for  that  purpose,  because  a 
covenant  in  law  only  binds  a  tenant  for  life  to  warrant  the  lease  so  long 
as  he  lives.  So  if  a  person  holding  pur  outer  vie  demise  by  indenture 
for  a  term  of  years  absolutely,  and  the  cestuique  vie  die  during  the 
terai,  an  action  does  not  lie(/)  against  the  lessor  himself,  for  breach  of 
an  implied  covenant  for  quiet  enjoyment,  by  reason  of  the  collateral 
deteraiination  of  the  lease,  nor  after  the  lessor's  death,  against  his  per- 
sonal representatives. 

7.  An  express  covenant,  limiting  the  liability  of  the  covenantor, 
restrains  and  controls  any  implied  covenant  in  the  lease  relating  to 
the  same  subject  matter.  A  covenant  that  the  lessee  shall  enjoy  the 
demised  premises,  without  any  interruption  from  the  lessor,  or  any  per- 
son deriving  under  him,  narrows  the  generality(m)  of  any  covenant 
which  might  have  been  inferred  from  the  words  of  demise  contained  in 
the  lease. 

8.  Upon  the  execution  of  a  lease,  a  privity  of  contract  arises  be- 
tween lessor  and  lessee  in  relation  to  express  covenants,  which  is  trans- 
mi8sible(fi),  according  to  the  nature  of  the  interest,  to  their  respective 
representatives,  and  continues  whilst  the  demise  subsists,  and  the  estate 


(j)  Porter  v.  Swetnam,  Style,  406. 

(A)  Adams  v.  Gibnej,  6  Bing.  656; 
4  M.  &  P.  491 ;  Swan  v.  Stransham, 
Dyer,  257,  A. ;  Moor,  74 ;  1  Anderson, 
12,  S.  C. ;  BragK  v.  Wiseman,  1  Bro.  & 
G.  22 ;  LaDdjoale  v.  Cheyney,  Cro.  El. 
157;  I  Leoii«  179;  Netherton  o.  Jessop, 
Hdt,413;  5Vin.  Abr.  383,  Covenants, 
E.  pi.  7 ;  Com.  Dig.  Covenant,  C.  1 . 

(0  Noke  V.  James,  3  Dyer,  257,  B., 


note  13,  in  marg. ;   Swan  v.  Stronaham,      466. 


3  Dyer,  257,  A. ;  1  Anders.  12;  Beadl. 
150 ;  Moor,  74,  S.  C. 

(fn)  Nokes'8case,4Rep.80,B.;  Clarke 
V.  Samson,  1  Vez.  S.  101 ;  Merrill  v. 
Frame,  4  Taunt.  329 ;  Stannard  v,  For- 
bes, 1  Nev.  &  P.  643 ;  6  Ad.  &  £11. 572 ; 
Line  v.  Stephenson,  4  Bing.  N.  C.  678 ; 
5  Bing.  N.  C.  183,  in  error. 

(n)  Iremonger  o.  Newsam,  Latcb» 
260 ;  Noy .  97 ;  and  see  2  Sugd.  Vendors^ 
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of  the  lessor  remains  unaltered.  After  entry  under  the  lease,  a  privity 
of  estate  is  created(o)  between  the  lessor  and  lessee,  but  if  the  tenant 
assign  his  interest,  or  the  landlord  part  with  his  reversion,  the  privity 
of  estate  will  attend  the  assignment*  Hence  it  follows  that  both  privity 
of  contract  and  privity  of  estate  subsist  between  the  lessor  and  lessee; 
and  if  either  of  them  assign  his  whole  estate,  the  privity  of  contract  urill 
not  extend  to  such  assignee,  but  the  privity  of  estate  will  be  transferred, 
and  will  continue  between  the  assignee  of  the  lessee's  interest,  and  the 
immediate  landlord,  whilst  he  holds  the  same  reversion  as  the  original 
lessor  enjoyed  before  the  assignment.  The  lessor  and  lessee  are  reci- 
procally bound  to  each  other  for  covenants  in  law,  by  privity  of  estate, 
and  for  express  covenants  in  deed,  by  privity  of  contract ;  but  the  pri- 
vity of  estate  exists  no  longer(p)  than  the  relation  of  landlord  and  te- 
nant continues,  and  is  destroyed  by  the  assignment  of  the  lessee,  with 
the  concurrence  of  the  reversioner. 

It  is  not  settled  by  any  decision,  whether  a  privity  of  estate  existe 
in  respect  of  the  whole  land,  by  an  assignment  of  part  only.  Upon  a 
demise  of  two  tenements,  at  an  entire  rent  of  £100  yearly,  which  the 
lessee  covenants  to  pay,  if  the  lessee(^)  afterwards  assign  his  whole 
term  in  one  of  the  tenements  at  a  yearly  rent  of  £60,  it  by  no  means 
follows  that  the  assignee  of  such  parcel  is  liable,  in  an  action  of  debt, 
for  the  entire  rent.  The  privity  of  estate,  however,  is  not  affected  by 
an  underlease,  as  an  undertenant  does  not  take  any  direct  interest  under 
the  original  demise. 

Wherever  the  whole  interest,  either  of  the  lessor  or  of  the  lessee,  is 
transferred  to  a  third  person,  who  is  a  stranger  to  the  original  lease,  he 
can  only  be  affected  by  such  covenants  as  run  with  the  land,  and  can- 
not be  bound  by  covenants  merely  personal,  because  the  only  connex- 
ion between  either  of  the  parties  to  the  original  contract  and  the 
assignee  of  the  other  party,  arises  from  privity  of  estate.  An  action 
founded  on  privity  of  estate  may  be  maintained  on  a  covenant  running 
with  the  land,  though  the  covenantor  has  not  retained  any  reversion  in 
the  premises.  The  remedies  of  lessors  and  assignees(r)  of  lessees,  are 
provided  for  by  the  common  law,  and  the  right  to  sue  on  covenants 
entered  into  with,  and  binding  upon  the  owner  of  the  land,  runs  with 
the  land  to  each  successive  assignee  of  the  lease,  by  reason  of  the  pri-> 


(o)  Walker's  case,  3  Rep.  23.  760,  by  Tindal,  Ch.  J. ;  1  Scott,  702,  S. 

(/?)  Bacheloure  v.  Gage,  W.  Jones,  C. ;  and  see  Heap  v.  livingston,  7  Ji>* 

223 ;  Cro.  Car.  188 ;  Thursby  v.  Plant,  rist,  934. 

1  Saund.  241,  B.  note  5;  1  Siderf.  447.  (r)  Lewis  v.  Campbell,  8  Taont.  728, 

{q)  Curtis    V.  Spitty,  1  Bing.  N.  C*  by  Richardson,  J« 
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?ity  of  estate;  and  therefore,  if  a  lessee  for  years  assign  his  term,  and 
covenant  for  quiet  enjoyment  against  all  persons,  any  succeeding  as- 
signee of  the  lease  may  recover  damages  for  breach  of  such  covenant 
against  the  covenantor.  An  inheritor  of  lands  demised  to  Campbell 
for  years,  who  assigned  part  of  the  demised  premise8(«)  to  one  Corp, 
and  covenanted  for  quiet  enjoyment  against  all  persons :  Corp  having 
assigned  to  Lewis,  his  interest  was  evicted  by  the  inheritor  for  a  forfei- 
ture committed  by  Campbell,  prior  to  the  assignment  to  Corp,  and  it 
was  decided  that  an  action  by  Lewis  could  be  sustained  against  Camp- 
bell for  breach  of  his  covenant  for  quiet  enjoyment,  such  action  being 
grounded  on  a  covenant  running  with  the  land,  and  on  the  privity  of 
estate  subsisting  between  the  parties. 

9.  An  express  covenant  is  usually  inserted  in  leases,  stipulating 
that  the  lessee  shall  peaceably  hold  and  enjoy  the  demised  premises, 
without  the  lawful  let,  suit,  entry,  eviction,  or  interruption  of  the  les- 
sor, his  heirs  or  assigns,  or  of  any  person  rightfully  claiming  by  or 
from  him  or  them«     A  limited  covenant  for  quiet  enjoyment,  is  the 
only  covenant  for  title  usually  inserted  in  leases  reserving  a  rack-rent ; 
but  if  a  fine  be  paid,  or  valuable  improvements  are  to  be  made,  the 
lessor  is  generally  required  to  covenant  for  quiet  enjoyment  against  the 
acts  of  all  persons.     An  unlimited  covenant  for  quiet  enjoyment  was 
formerly  considered  to  extend  to  wrongful{t)  disturbances,  or  evictions 
by  strangers ;  but  it  is  now  established  that  such  a  covenant  will  only 
afford  protection  against  disturbance,  or  eviction (t/)  by  strangers  having 
lawful  title.     A  disturbance  committed  by  a  servant,  at  the  command 
of  his  master,  is  a  violation(i;)  of  the  covenant ;  but  the  mere  circum- 
stance of  forbidding  the  tenant  to  pay  his  rent  to  the  assignee  of  the 
reversion,  will  ixoiito)  support  an  action  for  breach  of  the  covenant  for 
quiet  enjoyment.     An  unlimited  covenant  of  this  description  will  pro- 
tect a  lessee  from  a  disturbance(a;)  proceeding  from  a  suit  in  Equity, 
though  an  injunction  at  the  suit  of  a  lessor,  granted  by  a  Court  of 
Equity,  restraining  a  tenant  from  ploughing  ancient  meadow,  or  com- 
mitting waste,  was  held(^)  not  to  be  a  breach  of  this  covenant,  even 


{s)  Lewis  r.  Campbell,  8  Taunt.  715; 
3  Moore,  35 ;  Campbell  v.  Lewis,  in  er- 
ror, 3  B.  &  Aid.  392 ;  Noke  v.  Awder, 
Cro.  El.  375-436;  Moor,  419,  S.  C. ; 
Middlemore  o.  Goodale,  Cro.  Car.  503- 
505;  W.  Jones,  406;  2  Ro.  Abr.  411, 
Release,  pi.  11  and  12. 

(0  Mountford  o.  Catesby,  3  Dyer, 
328,  A. ;  3  Leon.  43. 

(b)  Hayes  o.  Bickerstaif,  Vaugh.  118; 
Dudley  v.  Folliott,  3  T.  ii.  584;  Foster 


V,  Pierson,  4  T.  R.  617;  and  see  Jerritt 
t7.  Weare,  3  Price,  604,  by  Wood,  Baron; 
Griffiths  V.  Brome,  6  T.  R.  66. 

(v)  Seaman  v.  Browning,  1  Leon.  157; 
4  Leon.  123. 

(to)  Whitchcot  V.  Nine,  1  Bro.  &  G. 
81. 

(x)  Calthorp  v.  Hayton,  2  Mod.  54; 
Hunt  V.  Danvers,  Thos.  Raym.  370. 

iy)  Morgan  v.  Hunt,  2  Ventr.  213. 
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vrhen  ultimately  discharged  with  costs,  because  the  suit  did  not  concern 
the  title  or  possession  of  the  lessee. 

A  covenant  for  quiet  enjoyment  between  lessor  and  lessee,  implies 
a  legal(z)  entry  and  enjoyment  by  the  lessee,  without  the  permission 
of  any  other  person,  and  therefore  an  outstanding  tenancy,  subsisttng 
at  the  time  of  the  demise,  under  the  lessor,  constitutes  a  breach ;  and 
where  a  landlord  demised  premises  by  an  agreement  in  writing,  and  a 
preceding  occupier  turongfully  refused  to  give  up  possession,  an  action 
was  held(a)  maintainable  for  not  letting  the  lessee  into  possession,  be^ 
cause  the  person  letting  the  lands  agrees  to  g^ve  the  actual  possession, 
and  not  merely  to  give  the  chance  of  a  law-suit. 

A  term  for  years  having  been  assigned  by  executors(6),  who  cove- 
nanted for  quiet  enjoyment  against  the  acts  of  all  persons^  it  was  in- 
sisted that  executors  could  only  be  supposed  to  covenant  against  tbeir 
own  acts,  and  that  the  general  terms  which  had  been  used  should  be 
restrained  by  necessary  implication  to  their  own  acts ;  and  though  the 
Court  did  not  express  any  opinion  on  the  subject,  they  declined  to  in* 
terfere  in  any  manner  which  might  prejudice  the  executors.  A  core* 
nant  by  lessor,  that  the  lessee  paying  the  rent  reserved  by  the  lease 
shall  quietly  enjoy  the  demised  premises,  does  not  make  the  payment 
of  rent  a  condition(c)  precedent  to  the  performance  of  the  covenant 
for  quiet  enjoyment. 

1 0.  Where  a  lessee  covenants  that  his  lessee  shall  enjoy,  without  in- 
terruption from  a  particular  individual,  hy  name^  the  covenant  will  ei- 
tend  to  any  entry  by  that  person(rf),  either  by  "  chroit,**  or  by  "  torty" 
because,  whenever  an  individual  is  named  in  the  covenant,  the  lessor  is 
supposed  to  know  the  person  against  whose  act  he  is  willing  to  coTe> 
nant,  and  may,  therefore,  be  reasonably  expected  to  stipulate  against 
any  disturbance  from  him,  whether  by  lawful  title  or  otherwise.  If  the 
lessor  himself  do  any  act  asserting(e)  a  title  inconsistent  with  the  de- 
mise, it  will  be  a  breach,  although  the  covenant  extends  only  to  lawful 
interruptions,  and  although  the  act  done  by  the  lessor  might  have  been 
the  subject  of  an  action  of  trespass.     Under  a  covenant  for  quiet  en« 


{£)  Ladwellv.  Newman,  6  T.R.  458; 
Levett  V.  Withrington,  1  Lutw.  317; 
and  see  Neale  v.  M'Kenzie,  1  Mees.  & 
W.  747;  6  Tyrw.  Il06v  S.  C. 

(a)  Coe  c^.  Clay,  5  Bing.  440 ;  3  Moo. 
&P.57.  S.  C. ;  Hawkes  v.  Orton,  5  Ad. 
&  EU.  367 ;  6  Nev.  &  M.  842,  S.  C. 

(6)  Noble  V.  King,  1  H.  Bla.  34  ;  ^ 
Sugd.  Vendors,  525. 

(c)  Dawson  v.  Dyer,  5  B.  &  Adol. 
584;  2  Nev.  &M.559,S.C. 


(d)  Nask  V.  Palmer,  5  M.  &  Sehr. 
374;  Fowle  v.  Welsh,  1  B.&  Cress.  29. 
2  D.  &  Ry.  133;  Foster  v.  Mi^,  Giro. 
£1.  212;  1  Leon.  324:  Owen,  100,  S-C; 
Wotton  V.  Hole,  2  Savnd.  178,  note  8, 
aad  note  A. 

(tf)  Lloyd  V.  Tomkies,  1  T.  R.  ff7l ; 
Crosse  «.  Young,  2  Show.  425;  Penaing 
V,  Plat,  Cro.  Jac.  383 ;  Wotten  p.  Hele, 
2  Saund.  178,  B.  note  A. 
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joyment  without  interruption  by  any  person  having,  or  pretending  to 
have,  any  right  of  common,  it  was  ruled(/)  that  an  interruption^  by 
reason  of  a  chdm  of  common,  was  a  breach  without  shewing  any  lawful 
title,  because  a  particular  interest  was  specified ;  but  in  an  action  upon 
a  contract  to  indemnify  against  all  actions  which  might  be  brought 
by  one  Cottage(^),  and  every  other  person,  for  or  in  respect  of  rent 
then  due,  or  to  become  due,  claimed,  or  to  be  claimed,  out  of  certain 
lands,  by  him  or  them,  it  was  held  on  demurrer  that  the  declaration 
should  connect  the  rent  which  was  sued  for  and  recovered  by  Cottage, 
with  the  rent  which  formed  the  subject  of  the  indemnity. 

IK  A  person  seised  in  fee  limited  lands  on  his  marriage  to  himself 
for  life,  with  remainder  to  his  first  and  every  other  son(A)  successively 
io  tail,  reserving  a  power  to  grant  leases  for  years,  determinable  on 
three  lives.  The  tenant  for  life  demised  part  of  the  premises  for  three 
lives  absolutely,  and  covenanted  for  quiet  enjoyment,  without  interrup- 
tion, from  him,  his  heirs  or  assigns,  or  any  other  person  claiming  any 
estate  in  the  premises,  by,  from,  or  under  him,  or  any  of  his  ancestors. 
The  lease  being  made  for  three  Hves  absolutely,  was  not  warranted  by 
the  leasing  power,  and  the  lessor's  eldest  son  having  evicted  the  lessee, 
it  was  decided  that  the  eldest  son  was  a  person  claiming  under  the  les* 
sor  within  the  meaning  of  the  covenant. 

A  covenant  for  quiet  enjoyment  cannot  be  broken  until  the  time 
specified  for  the  commencement  of  the  lease  arrives,  unless  the  landlord 
has  disabled  himself  from  giving  the  interest  for  which  he  had  stipu- 
lated, by  making  a  lease  inconsistent  with  it.  By  lease  made  in  June, 
1826,  certain  premises  were  demised  to  hold  from  the  25th  of  Decem- 
ber, 1836  (being  the  expiration  of  a  term  granted  by  a  prior  lease  then 
subsisting),  for  the  term  of  nine  years,  and  the  lessor  covenanted  that 
the  lessee  paying  the  reserved  rent,  and  observing  the  covenants  on  his 
part  might,  during  the  term  thereby  demised,  quietly  enjoy  the  premises 
without  disturbance  from  the  lessor,  or  any  person  claiming  by,  from, 
or  under  him.  The  estate  in  the  premises  being  evicted  for  non-pay- 
ment of  rent  due  by  the  lessor  to  a  superior  landlord,  it  was  deter- 
mioed(t)  that  the  underlessee  could  not  maintain  an  action  for  breach 
of  the  covenant  for  quiet  enjoyment  prior  to  the  commencement  of  the 
underlease  in  possessiony  because  the  covenant  for  securing  the  quiet 

(/)  Sontbgate  v.  ChapHn,   1   Com.  (A)  Evans  v.  Yangfaan,  4  B.  &  Cress. 

R^  2S0 ;  10  Mod.  384  ;  Perry  v.  Ed-  261 ;  6  D.  &  Ry.  349 ;  Hurd  v.  Fletcher, 

wards,  1  Stra.  400 ;  and  see  2  Sugden's  1  Doug.  43. 
Vendors,  512.  (i)  Ireland  v.  Bircham,  2  Bing.  N.C. 

(g)  Lesenbury  v.  Evans,  3  Mann.  &  90;  2  Scott,  207,  S.  C. 
Gr.210;  3Sc.  N.  R.  476. 
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enjoyment  of  the  underlessee  was  merely  conditional^  so  long  as  he 
should  continue  in  possession,  and  should  pay  the  stipulated  rent,  and 
that  the  suit  was  therefore  prematurely  instituted.  However,  where  a 
party  agreed,  as  soon  as  he  should  become  possessed  of  a  public-house, 
to  grant  a  lease  of  the  premises  to  one  Ford,  for  years,  to  commence 
from  a.  future  day,  and  a  prior  lease  being  outstanding  when  the  con- 
tract was  entered  into,  before  it  expired  the  intended  lessor  joined  in  a 
lease  to  another  person  for  a  term  of  years,  and  havingO")  by  such 
means  disabled  himself  from  granting  any  lease  to  Ford,  so  long  as  the 
new  lease  continued,  it  was  decided  that  the  lessor  was  answerable  ior 
a  breach  of  his  agreement  with  Ford,  before  the  first  lease  had  expired. 

12.  A  husband  having  purchased  lands,  which  were  conveyed  to  him 
and  his  wife,  and  to  his  heirs,  afterwards  demised  the  premises,  and  co- 
venanted for  quiet  enjoyment,  without  interruption  by  him,  his  heiis 
or  assigns,  or  by  any  other  person(A)  through  his  means^  title^  or  pro- 
curement.  The  widow,  upon  the  husband's  death,  evicted  the  lessee, 
which  was  held  a  breach  of  the  covenant,  for  though  the  widow  derired 
the  estate  from  the  vendor,  yet  she  claimed  by  the  means  and  procure- 
ment of  her  husband.  So  a  recovery  of  dower  by  the  widow  of  a  per- 
son dying  seised  in  fee,  who  had  made  a  similar  lease,  would  be  an 
infringement(/)  of  the  covenant,  as  she  could  only  claim  by  means  of 
the  marriage. 

A  tenant  made  an  underlease  of  a  dwelling-house(in),  snd  cove- 
nanted for  quiet  enjoyment,  without  any  lawful  suit,  eviction,  or  inter- 
ruption, by  or  through  his  acts  or  means.  The  undertenant  violated 
one  of  the  covenants  in  the  head-lease,  of  which  he  never  had  got 
notice,  and  of  which  he  was  ignorant,  and  by  such  means  a  forfeiture 
of  the  interest  was  incurred,  and  the  lease  was  defeated  by  the  original 
lessor.  In  an  action  by  the  undertenant  against  his  immediate  lessor, 
it  was  ruled  that  the  eviction  of  the  lease  was  not  caused  by  means  of 
the  intermediate  lessor  within  the  terms  of  the  covenant* 

A  party  having  procured  a  lease  for  ninety-nine  years,  from  tenant 
in  tail,  without  requiring  him  to  suffer  a  recovery,  made  an  underlease 
for  sixty  years,  covenanting(n)  against  any  eviction  by  him,  his  heirs 
or  assigns,  or  by  any  person  lawfully  claiming  by,  from,  or  under  hioi 
or  them,  or  by  his  or  their  acts,  means,  neglect,  default,  or  procure* 

Cy)  Ford  17.  Tiler,  6  B.  &  Cr.  325 ;  Godb.  333,  case  425. 
d  D.  &  Ry.  443,  S.  C. ;  1  Ro.  Abr.  448,  (m)  Spencer  o.  Marriott,  1  B.&  Cress. 

Condition,  B.  pi.  I.  457 ;  2  D.  &  Ry.  665,  S.  C. 

(A)  Batler  v.  Swinnerton,  Palm.  339 ;  (n)  Woodhouse   o.  Jenkiiu,  9  Biog* 

Cro.  Jac.  656 ;  2  Ro.  Rep.  286,  S.  C.  431  ;  2  M.  &  Sc.  599. 

(/)  Butler  V.  Swinnerton,  Palm.  340; 
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ment.  The  estate-tail  having  determined,  the  person  next  in  remain- 
der defeated  the  lease,  and  it  was  decided  that  the  omission  of  the 
original  lessee  to  procure  a  common  recovery  to  be  suffered,  was  not  a 
oeglect  or  deiault(o)  within  the  meaning  of  the  covenant.  In  giving 
judgement,  Tindal,  Chief  Justice,  observed,  that  no  breach  of  covenant 
could  be  assigned  on  those  words,  *^  neglect  or  default,"  unless  it  was 
averred  and  proved  that,  at  the  time  of  making  the  original  lease,  the 
person  who  obtained  it  had  the  means  of  procuring  such  a  recovery  to 
be  suffered  by  the  tenant  in  tail,  and  neglected  or  omitted  to  do  so :  it 
might  be  considered  want  of  discretion  in  taking  the  original  lease  un- 
der such  a  defeasible  title,  but  that  a  **  neglect"  and  ^*  a  default" 
seemed  to  imply  more  than  the  mere  want  of  discretion — something 
like  the  breach  of  a  duty,  or  legal  obligation  existing  at  the  time. 
But  where  tenant  in  tail  made  leases,  covenanting  for  quiet  enjoy- 
ment against  himself,  his  heirs  or  assigpas,  or  any  other  person  law- 
fully claiming  by,  from,  or  under  him  or  them,  or  by  or  through  his  or 
their  acts,  means,  default^  or  procurement:  the  lessor  having  died 
without  issue,  the  leases  were  avoided  by  the  remainder-man,  and  Lord 
Roslyn(p)  held  that  the  representatives  of  the  lessor  were  liable  for 
breach  of  the  covenant,  as  it  was  always  in  the  lessor* 8  power ^  by  an 
easy  act,  to  make  himself  owner  of  the  fee. 

A  lessee  for  years,  rendering  rent  with  condition  of  re-entry  in  case 
of  its  non-payment,  made  an  underlease  of  parcel  of  the  premises,  at  a 
lesser  rent,  and  covenanted  that  the  underlessee  should  enjoy  without 
the  impeachment  of  him,  or  of  any  other  occasioned  by  his  impediment, 
interruption,  means(9),  procurement,  or  consent :  the  original  lessee 
having  omitted  to  pay  the  head-rent,  the  original  lessor  entered  by 
force  of  the  condition,  and  evicted  the  interest  in  the  whole  of  the  de- 
mised premises ;  and  it  was  decided,  that  a  breach  of  the  covenant  in 
the  underlease  was  committed  by  means  of  the  default  of  the  original 
lessee  in  neglecting  to  discharge  the  head-rent. 

13.  A  covenant  that  a  party  shall  quietly  enjoy,  clearly  acquitted 
of  and  from  all  rents,  rent-charges,  arrears  of  rent,  and  encumbrances(r) 
whatsoever,  extends  to  a  quit-rent  payable  out  of  the  premises,  though 
no  arrear  was  due  at  the  time  of  the  conveyance :  but  upon  an  assign- 
ment of  a  lease,  with  covenant  for  quiet  enjoyment(«),  discharged,  or 

(o)  Woodhouse  o.  Jenkins,  9  Bing.  182;  Irelandt;.Bircham,2Bmg.N.C.90. 

431 ;  2  Moo.  h  Sc.  599,  S.  C.  (r)  Hammond  v.  HiU,  1  Com.  Rep. 

ip)  Lady  Cavan  v.  Pultenej,  2  Ves.  180. 

J.  599;  3  Yesej,  387.  («)  Griffith  o.  Harrison,  1  Salk.  196; 

[q)  Stevenson  v.   Powell,   1    Bulstr.  Skinn.  397. 
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otherwise  indemnified  from  all  arrears  of  rent,  it  was  ruled,  that  the 
rent  being  suffered  to  run  in  arrear,  was  not  a  breach  of  the  covenant, 
without  shewing  some  disturbance  in  the  enjoyment.  In  the  latter 
case,  the  intention  of  the  parties  was,  that  the  assigned  premises  should 
continue  liable  to  the  rent,  which  was  to  be  paid  from  time  to  time  by 
the  assignor,  while  in  the  former,  the  lands  were  to  be  absolutely  exo- 
nerated from  liability.  So  under  a  similar  covenant  in  the  assignment 
of  a  lease,  it  would  be  deemed  a  default  if  the  assignor  suffered  an 
arrear  of  rent,  or  of  renewal  fines,  to  remain  unpaid,  although  such  ar- 
rears of  rent  had  not  accrued  due  while  the  assignor(^)  held  the  premises, 
because  he  ought  to  have  discharged  the  property  from  the  encum- 
brance before  the  assignment. 

Where  a  party  covenanted  he  had  not  done,  nor  permitiedj  nor 
suffered  any  act(tt),  whereby  the  premises  granted  were,  or  should  be 
encumbered,  it  was  ruled,  that  the  assent  to  an  act  which  the  covenantor 
could  not  prevent,  was  not  a  breach,  as  the  covenant  only  extended  to 
such  permissive  acts  as  had,  through  permission,  an  operative  effect  in 
chaiging  the  lands.  The  words  '^  by,  from,  or  under,"  in  a  coveaant 
for  quiet  enjoyment,  import  a  derivation  of  title  through  the  landlcmt 
in  him  who  comes  to  dbturb,  and  an  entry(f;)  and  distress  for  an  anear 
of  land-tax  due  at  the  time  of  the  demise,  is  not  a  breach  of  the  co?e- 
nant,  being  a  claim  made  adversely  to  the  lessor. 

14.  Upon  the  sale  of  a  leasehold  interest,  the  vendor  usually  cofe- 
nants :  that  notwithstanding  any  act,  deed,  matter,  or  thing,  made, 
done^  or  committed  to  the  contrary  thereof,  by  him,  (1)  the  indenture 
of  lease  intended  to  be  sold  is  a  good,  valid,  and  subsisting  lease  in  the 
law,  for  the  premises  thereby  demised,  and  is  still  in  full  force  for  all 
the  residue  unexpired  of  the  term  of  years  thereby  granted,  and  that  the 
yearly  rent  thereby  reserved,  and  all  covenants,  conditions,  and  agne- 
ments  contained  in  the  lease,  and  on  the  part  of  the  lessee  to  be  ob- 
served and  performed,  have  been  duly  paid,  observed,  and  peifonwd: 
and  that  notwithstanding  any  such  act,  deed,  matter,  or  thing,  (2)  be 
the  vendor  hath  in  himself  good  right,  and  absolute  authority  to  aaagn 
the  premises,  with  the  appurtenances,  unto  the  vendee,  for  all  the  residue 
unexpired  of  the  term  for  years  :  and  further,  (3)  that,  subject  to  the 
payment  of  the  rent,  and  observance  of  the  covenants  reserved  and  coik 
tained  in  the  lease,  it  shall  be  lawful  for  the  vendee,  at  all  times  th^e- 
after  during  the  continuance  of  the  lease,  peaceably  and  quietly  to  enter 

(0  Howes  V.  Brushfield,  3  East,  491.      see  2  Sogd.  Vendors,  520. 
(«)  Hobson   V.   Middleton,  6   B.  &         (v)  Stanley  v.  Hayes,  2  Gale  &  Dav. 
Cress.  295-304 ;  9  D.  &  Ry.  247 ;  and     411 ;  3  Q.  B.  Rep.  105,  S.  C. 
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into  and  upon^  and  hold  and  enjoy  the  premises  with  the  appurtenances, 
withoat  any  eviction,  interruption,  or  denial  whatsoever,  from,  or  by 
the  vendor,  or  any  person  or  persons  having,  or  rightfully  claiming,  or 
to  claim,  any  estate,  right,  title,  or  interest,  at  law  or  in  equity,  into, 
oroQt  of  the  premises,  or  any  part  thereof,  from,  through,  under,  or  in 
tnnt  for  him :  and  alsa,  (4)  that  the  premises  are  free  and  discharged, 
or  by  the  vendor,  his  heirs,  executors,  and  administrators,  will  be  effec- 
tually kept  indemnified  from  and  against  all  former  estates  and  encum- 
brances, at  any  time  or  times  theretofore  made,  created,  or  occasioned 
by  the  vendor,  or  any  person  or  persons  claiming,  or  to  claim,  through 
under,  or  in  trust  for  him :  and  lastly,  (6)  for  further  assurance. 

15.  Upon  a  conveyance  in  fee  to  a  purchaser,  the  vendor  usually 
covenants :  that  notwithstanding  any  act,  deed,  matter,  or  thing,  by 
him  made,  done,  committed,  or  knowingly  or  willingly  suffered  to  the 
contrary  th^eof,  (1)  he  the  vendor  is  seised  in  fee  :  and  that,  notwith- 
standing any  such  act,  deed,  matter,  or  thing,  (2)  he  has  power  to  con- 
vey ;  and  that  the  purchaser,  his  heirs  or  assigns,  (3)  shall  quietly 
enjoy,  without  interruption  from,  or  by  the  vendor,  or  any  person 
daiming  from,  or  under,  or  in  trust  for  him :  and  (4)  that,  firee  from 
encumbrances  made  or  suffered  by  the  vendor,  or  any  person  claiming 
by, from,  under,  or  in  trust  for  him:  and  lastly,  (5)  for  further  assurance. 

The  five  covenants  for  title  usually  inserted  in  assignments  of 
ietisehold  interests,  as  well  as  those  contained  in  conveyances  in  fee,  are 
several  and  distinct,  and  pass  to  the  assignees  of  the  land  by  the  com- 
mon law,  and  bind  the  vendor,  and  his  real  and  personal  representatives. 

A  vendor  who  purchases  with  proper  covenants  of  title,  cannot  rea- 
sonably be  required,  on  a  sale  of  the  premises,  to  covenant  farther 
than  against  his  own(2i;)  acts,  or  against  the  acts  of  those  deriving  un- 
der him.  This  practice  is  founded  in  reason,  where  the  purchaser  ob- 
tains the  full  benefit  of  all  the  covenants  in  the  conveyance  to  the 
vendor,  by  getting  possession  of  the  title-deeds  containing  those  cove- 
nants, and  where  the  title  to  the  estate  is  satisfactorily  deduced,  and 
the  identity  of  the  parcels  is  established :  but  if  any  uncertainty  exist 
as  to  the  identity  of  the  parcels  intended  to  be  bought,  or  respecting 
the  vendor's  title,  or  if  the  title-deeds  cannot  be  handed  over  to  the 
purchaser,  covenants  should  be  required  to  meet  the  particular  circum- 
stances. Where  the  property  to  be  assigned  or  conveyed  was  purchased 
by  the  vendor,  the  covenants  for  title  should  be  confined(a;)  to  the  acts 

(to)  Feame's  Opinions,  110-118.  263 ;  Browning  v,  Wright,  2  Bos.  &  P. 

(jt)  Pickett  V.  Loggon,  14  Ves.  230 ;      22,  by  Ld.  Eldon. 
5  Ves.  702;   Church  ».  Brown,  15  Ves. 
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of  the  vendor :  but  if  it  were  purchased  by  a  deceased  owner,  and 
passed  to  the  vendor  by  devise,  or  descent,  the  covenants  should  extend 
to  the  acts  of  the  last  purchaser. 

16.  Assignments  and  conveyances  are  often  prepared  in  so  careless 
a  manner,  as  to  occasion  much  doubt  whether  the  parties  intended  that 
the  covenants  for  title  should  be  limited,  or  that  they  should  be  abso- 
lute and  unrestricted :  or  whether  expressions  of  qualification  annexed 
to  one  of  the  covenants  for  title,  should  have  the  effect  of  restrainiog 
the  operation  of  other  covenants  for  title  in  the  deed.  In  order  toguaid 
against  ambiguity,  care  should  be  taken  that  the  covenants  for  dtle 
should  be  of  the  same  extent,  aU  qualified,  or  all  general  and  absolute. 

Restrictive  words,  introductory(y)  to  the  first  of  the  covenants  for 
title,  extend  to  and  restrain  all  the  subsequent  covenants,  having  the 
same  object.  A  vendor  having  covenanted(z)  that,  notwithstanding  wy 
act  done  by  him  to  the  contrary,  he  was  seised  in  fee;  and  that  he  had 
good  right  to  convey  in  manner  aforesaid;  and  that  the  purchaser 
should  enjoy  without  interruption  from  him,  or  any  person  deriving 
under  him  ;  and  for  further  assurance  by  the  vendor,  and  every  person 
claiming  under  him,  it  was  determined,  that  the  words  of  qualification 
prefixed  to  the  first  covenant,  extended  to  and  limited  the  covenant, 
that  the  vendor  had  a  right  to  convey ;  and  Lord  Eldon(a),  in  giving 
judgement,  observed:  ^^it  would  be  of  little  service  to  the  grantor  to 
insist  that  the  warranty  and  the  covenant  for  quiet  enjoyment  w^ 
specially  confined  to  him  and  his  heirs,  if  the  grantee  were  at  liberty  to 
say,  ^  I  cannot  sue  you  on  these  covenants,  but  I  have  a  cause  of  action 
arising  upon  a  general  covenant,  which  supersedes  them  all:'  if  the 
covenant  that  the  grantor  had  a  right  to  convey  were  general,  what 
would  be  the  use  of  any  of  the  other  covenants  ?" 

Upon  the  assignment  of  a  chattel-interest,  it  was  covenanted  that 
the  assignor  had  not  committed,  or  suffered  any  act,  whereby  the  pre- 
mises could  be  charged  or  encumbered ;  and  that,  notwithstanding  any 
such  act,  the  lease  was  valid  and  subsisting ;  and  that  the  assignor,  at 
the  time  of  the  delivery  of  the  indenture(6),  had  good  right  to  assign 
the  premises  in  manner  aforesaid:  in  an  action  for  breach  of  the  hit- 
ter covenant,  as  to  the  right  to  assign,  the  Court  held  that  this  latter 
covenant  was  not  independent  of  the  preceding  covenants,  and  was  to 


(y)  2  Sugd.  Vend.  526.  Pall.  24. 

\z)  Browning    v,  Wright,  2  Bos.  &  (6)  Foord  ©.  Wilson,  8  Tannt  543 ;  2 

Pull.  13 ;  Nervin  v.  Munns,  3  Lev.  46 ;  Moore,  592 ;  and  see  Short  0.  Kallowftj, 

Fielder  v.  Studley,  Finch.  Chan.  Ca.  90.  11  Ad.  &  Ell.  28. 


(a)  Browning   v.  Wright,  2  Bos.  & 
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be  restrained  to  the  assignor's  acts,  and  Dallas,  C.  J.,  observed,  that  the 
coDclading  words,  **  in  manner  aforesaid,"  clearly  shewed  that  the  for- 
mer part  of  the  instrument  was  to  be  looked  to,  in  order  to  ascertain 
the  sense  in  which  the  covenant  was  to  be  taken. 

17.  A  vendor  having  covenanted,  that  notwithstanding  any  act 
done  by  him  to  the  contrary,  he  was  seised  in  fee ;  and  that,  notwith- 
standing any  such  act,  he  had  good  right  to  convey ;  and  likewise, 
that  the  purchaser  should  quietly  enjoy,  without  disturbance  from  the 
vendor(c),  or  from  any  other  person  whatsoever^  and  that  free  from  en- 
cumbrances, excepting  a  chief-rent :  it  was  determined,  that  the  cove- 
nant for  quiet  enjoyment  was  general,  and  was  not  qualified  by  the 
introductory  words  of  restriction.  In  giving  judgement.  Lord  Ellen- 
borough  observed,  that  a  cautious  grantor  may  suspect  that  his  title, 
in  strictness  of  law,  is  in  some  degree  imperfect,  but  he  may  at  the  same 
time  know,  it  has  not  become  so  by  any  act  of  his  own ;  and  he  may 
likewise  know,  that  the  imperfection  is  not  of  such  a  nature  as  to  offer 
any  reasonable  chance  of  disturbance  to  those  who  should  take  under 
it  He  may,  therefore,  very  readily  take  upon  him  an  indemnity 
against  an  event  which  he  considers  next  to  impossible,  whilst  he 
chooses  to  avoid  a  responsibility  for  the  strict  legal  perfection  of  his 
title  to  the  estate,  in  case  it  should  be  found,  at  any  future  period,  lia- 
ble to  some  exception  at  the  time  of  his  conveyance. 

However,  where  covenants  were  entered  into  upon  the  assignment 
of  a  lease  for  years,  that  notwithstanding  any  act  done  by  the  vendor, 
the  lease  was  valid ;  and  further,  that  the  purchaser  might  peaceably 
enjoy,  without  interruption  from  the  vendor,  or  any  other  person  whotn- 
soever^  having,  or  lawfully  claiming  any  estate  or  interest  in  the  pre- 
mises, and  that  free  and  clear  from  all  former((Q  and  other  grants, 
leases,  rents,  titles,  charges,  and  encumbrances,  made  or  committed  by 
the  vendor,  or  by,  through,  or  with  his  acts,  means,  or  default ;  and, 
moreover,  that  the  vendor,  and  every  person  claiming  under  him^ 
should  perform  all  reasonable  acts  for  further  assurance,  it  was  ruled 
that  the  covenant  for  quiet  enjoyment  was  restrained  to  the  acts  of  per- 
sons claiming  under  the  vendor.  Richardson,  Justice,  observed,  <<  that 
the  covenant  for  quiet  enjoyment  goes  on  to  particularize  the  causes  of 
disturbance  from  which  the  enjoyment  was  to  be  free  and  clear ;  and 
that  all  these  would  be  found  to  arise  from  acts  done,  or  defaults  made 
by  the  covenantor  himself,  and  that  the  latter  part  of  the  covenant 

(c)  Howell  V.  Richards,  11  East,  633.      319;  3  Moo.  703. 
((0  Nind  V.  Marshall,   1   Bro.  &  B. 
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would  be  wholly  inoperative,  if  the  former  part  should  be  construed  as 
an  absolute  covenant  for  quiet  enjoyment  agamst  all  mankind :"  and 
Dallas,  Chief  Justice,  said,  he  thought  that  the  general  words,  "any 
persons  whomsoever,"  must  be  construed  to  mean  persons  of  the  de- 
scription in  the  other  covenants,  that  is,  persons  daiming  under  the  co- 
venantor. The  preceding(e)  case  was  distinguished  from  Howell  r. 
Richards(/*),  on  the  ground  that  there  the  covenant  against  enemn- 
brances  contained  words  as  general  as  the  words  of  the  preceding  cove- 
nant for  quiet  enjoyment,  with  a  single  eseeption  as  to  chief-reat, 
which  was  not  an  act  or  de&ult  of  the  party,  or  of  any  person  daimbg 
under  him,  and  that  this  exception,  therefore,  coofirmed  the  generality 
of  all  the  other  words. 

Where  a  vendor,  by  deed,  after  recitiQg  a  lease  fov  a  term  of  teo 
years,  assigned  over  the  residue  of  the  term  then  unexpired,  and  cove- 
nanted that  the  lease  was  good  and  subsisting ;  it  appeared(^)  that  tbe 
lease  was  determinable  on  the  life  of  another  person^  who  died  beto 
the  period  of  ten  years  elapsed,  and  the  Court  held  that  a  breach  might 
be  assigned  on  the  covenant  that  the  lease  was  good,  although  the 
preceding  and  subsequent  covenants  were  restricted  ta  the  act  of  the 
vendor.  It  is  difficult  to  reconcile  the  preceding  decisioa  wikth  a  later 
case,  in  which  it  appeared(A)  that  one  John  Lock,  being  pcMsessed  of 
a  messuage  for  the  term  of  eleven  years,  determinable  on  the  life  ef 
another  person,  by  indenture,  after  reciting  the  original  lease  as  an  ab- 
solute term  for  eleven  years,  assigned  the  presiises  for  such  term,  and 
thereby  covenanted,  that  notwithstanding  any  act  done  by  him,  the  v^* 
dor,  the  lease  was  valid,  and  the  same(i),  and  the  term  of  eleven  yeais 
therein  expressed  was  in  full  effect,  and  not  become  void,  or  voidable; 
and  that,  notwithstanding  any  such  act,  the  vendor  had  foil  power 
to  assign  the  messuage  to  the  purchaser,  for  the  residue  then  unex- 
pired of  the  term  of  eleven  years,  according  to  the  true  intent  of  the 
indenture ;  and  further,  that  the  purchaser  should  quietly  hM  and 
enjoy  the  premises  for  the  residue  of  the  term  of  eleven  years,  widi- 
out  interruption  from  the  vendor,  or  any  perscm  rightfully  claiming  by» 
from,  or  under  him,  free  and  clear  fron^  any  encumbrance  cvealed  by 
him.  The  cestuiqtte  vie  having  died  before  the  execution  of  the  assigs- 
ment,  an  action  was  brought  for  breach  of  the  second  covenant,  incon- 
sequence of  the  assignment  being  made  by  the  vendor/  after  his  own 


ie)  Nind  v.  Marshall,  1  Brod.  &  B.  530. 

330,  by  Richardson,  Justice.  (A)  Stannard  o.  Forbes,  6  Ad.  &  EIL 

(/)  Howell  V.  Richards,  1 1  East,  633.  d72 ;  1  Ner.  9t  P.  633,  S.  C. 

(g)  Barton  v,   Fitzgerald,  15  East,  (t)  The  second  covenant* 
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tide  bad  determined,  by  means  of  which  the  lease  became  absolutely 
void :  and  it  was  decided,  that  the  second  covenant  was  inseparably  con- 
sected  with  the  introductory  words  of  restriction,  and  that  the  gram- 
matieal  meaning  of  the  terms  employed  seemed  conformable  to  the 
general  intendon  of  the  party  who  entered  into  the  coyenant :  and  that 
tlie  action  could  not  be  sustained,  as  the  whole  series  of  covenants  was 
iDtroduced  by  qualifying  words  which  ran  through  both  clauses  of  the 
sentence. 

18.  It  is  unusual  to  insert  an(7)  unqualified  covenant  for  quiet  en- 
joyment, in  an  assignment  of  a  lease  by  one  assignee  to  another,  and 
it  is  the  duty  of  an  attorney  employed  in  the  preparation  of  such  an 
assignment,  to  take  care  that  his  elicit  shall  not  enter  into  any  cove-* 
nant  or  stipulation^  which  may  expose  him  to  a  greater  degree  of  res- 
ponsibility than  is  ordinarily  attached  to  such  business,  or  until  the 
client  has  been  made  acquainted  with  the  consequences.  An  attorney 
who  was  employed  by  the  assignee  of  a  leasehold  interest,  to  prepare 
an  ass^nment  of  the  lease  to  a  purchaser,  having  allowed  his  client  to 
ezecate  an  unlimited  covenant  for  quiet  enjoyment,  without  explaining 
the  hability  which  he  thereby  incurred,  was  held  answerable  in  damages 
for  the  loss  sustained  by  his  client,  by  means  of  the  introduction  of 
such  an  unusual  covenant. 

19.  Where  the  first  covenant  is  general  and  unqualified,  a  subse- 
quent(A)  limited  covenant  will  not  restrain  such  preceding  covenant, 
unless  an  express  intention  for  that  purpose  be  apparent,  or  unless  the 
covenants  be  inconsistent.  Upon  the  assignment  of  a  leasehold  inte- 
rest, the  vendor  covenanted  that  the  lease  was  sm*e(/),  good,  perfect, 
and  inde£sasible  in  law,  and  so  should  remain  during  the  residue  of  the 
term  of  twenty-one  years  then  unexpired,  and  that  the  purchaser 
should  peaceably  hold  and  enjoy  the  premises  during  the  residue  of 
the  term  without  interruption  from  the  vendor,  his  executors,  or  as«- 
signs,  and  acquitted,  or  otherwise  saved  harmless  from  all  encum- 
brances made  or  done  by  the  vendor :  it  was  decided,  that  the  first  co- 
venant for  the  valiiSty  of  the  lease  being  general,  was  not  restrained 
or  qualified  by  the  latter  covenant. 

A  vendor,  by  inden4;ure  of  sale,  having  covenanted  that  she  was 
seised  in  fee,  and  had  good  right  to  convey,  and  that  the  purchaser 
should  quietly  enjoy  the  lands  conveyed,  without  disturbance  from  her, 

0)  Stannard  v.  UUithorne,  10  Bing.  G.,  and  the  notes;  1  Siderf.  328,  S.  C. ; 

491 ;  4  Moo.  &  P.  359,  S.  C.  Norman  v.  Foster,  1  Mod.  101 ;  Hesse 

(A)  2Siigd.  Vendors,  531.  v.  Stevenson,  3  Bos.  &  Pull  565. 
(0  Gainsford  v,  Griffith,  1  Saund.  58, 
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or  any  person  claiming  under  her,  and  that  the  premises  ivere  free 
from  encumbrances,  made  or  done  by  her(in)9  or  by  her  late  husband, 
or  any  of  his  ancestors,  or  by  or  with  their,  her,  or  his,  or  any  of  their 
means,  consent,  privity,  or  procurement :  in  an  action  of  coyenant,  the 
breach  assigned  was  that  the  vendor  was  not  seised  in  fee,  and  had  not 
power  to  convey,  and  it  was  decided,  that  the  qualified  covenants  for 
quiet  enjoyment  and  against  incumbrances,  had  the  effect  of  restruning 
the  prior  general  covenants  :  but  where  a  messuage  was  limited  to  a 
purchaser  in  fee,  under  a  power  of  appointment,  and  the  vendor  cove- 
nanted that  the  power  was  in  full  force,  that  he  had  good  right  to  con- 
vey, and  further,  that  the  premises  should  be  held  and  enjoyed,  with- 
out the  hindrance  of  the  vendor,  or  of  any  person  claiming  by,  £rom(ft), 
under,  or  in  trust  for  him,  and  that  free  from  encumbrances  made  or 
done  by  the  vendor,  or  any  person  claiming  under  him ;  and  also  for 
further  assurance  by  the  vendor,  and  all  persons  claiming  by,  from, 
under,  or  in  trust  for  him,  or  by  means  of  any  use,  trust,  estate,  or 
power  in  the  indenture  enabling  the  vendor  to  appoint,  so  that  such 
assurance  should  not  contain  any  warranty  further  than  against  the 
persons  making  it :  the  Court  held,  that  the  second  covenant  for  good 
right  to  convey,  being  unqualified  in  itself,  and  unconnected  with  any 
words  in  the  qualified  covenants,  must  be  regarded  as  an  absolute  co- 
venant for  title,  unrestrained  by  the  subsequent  covenants,  and  Lord 
Tenterden  said  :  ^*  he  was  not  sure  that  an  absolute  covenant  for  title 
was  generally  inconsistent  with  a  qualified  covenant  for  quiet  enjoy- 
ment ;  and  that  Milner  v.  Horton  was  the  only  case  where  a  general 
covenant  was  held  to  be  qualified  by  a  subsequent  limited  covenant, 
unless  there  appeared  something  to  connect  it  with  a  restrictive  cove- 
nant, or  unless  there  were  words  in  the  covenant  itself  amounting  to 
a  qualification."     The  case  of  Milner  r.  Horton  may(o),  therefore,  be 
considered  overruled  by  the  later  decision. 

20.  Introductory  words  of  restriction  will  be  disregarded,  if  incon- 
sistent with  another  part  of  the  same  covenant,  and  if  contrary  to  the 
apparent  intention  to  be  collected  from  the  whole  instrument.  By  an 
indenture  transferring  certain  debts,  with  power  to  recover  and  give 
discharges  for  the  sums  due,  it  was  covenanted,  that  for  and  notwitk- 
standing  any  act  done  by  the  grantor,  it(/>)  should  be  lawful  fiur  the 
grantee  to  receive  and  enjoy  the  debts  without  interruption  from 
the  grantor,  his  executors  or  administrators,  or  any  person  claiming 

(m)  Milner  v.  Horton,  M'ClelL  647.  (o)  2  SuRd.  Vendors,  533. 

(n)  Smith  v,  Coinptoo,  3  B.  &  Adol.  (p)  Belcher  v.  Sykes,  8  B.  &  Cr.  165. 

189,  407. 
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under  him  or  them ;  and  it  was  objected  that  the  covenant  applied  only 
to  acts  done  by  the  grantor  himself,  and  not  to  acts  done  by  his  exe- 
cators,  because  the  grantor  merely  bound  himself  and  his  executors  to 
acts  done  by  him  in  his  life-time ;  but  it  was  ruled  that  the  introductory 
words  "for  and  notwithstanding"  should  be  rejected  as  insensible, 
being  inconsistent  with  the  subsequent  part  of  the  covenant,  by  which 
it  was  agreed  that  the  grantee  should  receive  the  debts,  without  inter- 
mption  of  the  grantor,  or  his  executors. 

21.  Where  covenants  concern  different  things,  and  have  different 
objects,  though  relating  to  the  same  lands,  restrictive(<^)  words,  whe- 
ther introductory  or  added  to  one  covenant,  will  not  control  the  ge- 
nerality of  other  covenants.  In  a  conveyance  for  valuable  considera^ 
tion  the  grantor  covenanted,  that  notwithstanding  any  act  done  by  him 
or  his  ancestors,  he  was  seised  in  fee,  and  that  there  was  no  reversion 
of  the  lands  in  the  Crown,  or  in  any  other  person,  and  that  the  pre- 
mises were(r)  of  the  clear  yearly  value  of  £300,  and  that  they  should 
continue  discharged  from  all  encumbrances  by  him  or  his  ancestors : 
and  it  was  adjudged  that  the  covenant  as  to  the  yearly  value,  was  not 
qaalified  by  the  restrictive  words  prefixed  to  the  first  covenant. 

22.  After  a  conveyance  has  been  executed  by  all  necessary  parties,  if 
the  purchaser  be  evicted  by(«)  a  title  to  which  the  covenants  do  not  ex- 
tend, he  cannot  recover  back  his  purchase  money,  either  at  law  or  in 
equity.  A  party  having  bought  an  estate,  to  one  moiety  of  which 
there  was  an  evident  defect  of  title,  which  had  been  overlooked  by  his 
counsel :  the  purchaser  being  evicted  of  the  moiety,  filed  hi8(^)  bill  in 
Equity,  asserting  his  claim  to  be  repaid  a  moiety  of  the  purchase  mo- 
ney, but  the  bill  was  dismissed,  because  the  eviction  did  not  come 
within  the  covenants  for  title  in  the  conveyance. 

23.  In  every  case  where  a  vendor  conceals  from  the  purchaser  the 
instrument,  or  the  £Etct  which  occasions  a  defective  title,  and  which  the 
covenants  in  the  assignment  or  conveyance  do  not  reach ;  or  where 
the  vendor  conceals  from  the  purchaser  an  encumbrance  to  which  the 
estate  is  subject,  and  where  the  defect  does  not  appear  on  the  title- 
deeds,  such(tt)  concealment  is  a  fraud,  and  the  purchaser  may  recover 
damages  in  an  action  on  the  case  in  nature  of  deceit,  or  may  obtain  relief 

(jq)  Nerrin  t;.  Munns,  3  Lev.  46.  Thomas  v.  Powell,  2  Cox,  394 ;  Early 

(r)  Craford  v.  Craford,  Litt  80 ;  Cro.  v.  Garrett,  9  B.  &  Cr.  928 ;  4  M.  &  Ry. 

Car.  106 ;  Hughes  v.  Bennett,  Cro.  Car.  687 ;  Bree  v.  Holbech,  2  Doug.  655. 

495  ;  W.  Jones,  403.  (0  Urmstone  v.  Pate,  4  Cruise's  Dig. 

(«)  Biaynard  v.  Moseley,  3  Swa.  651 ;  90 ;  3  Vesey,  235,  S.  C,  cited. 

Finch,  288 ;  Freem.  Ca.  in  Chan.  2,  S.  (u)  See  Butler's  note  332  to  Co.  Litt. 

C. ;   Anon.  Freem.  Ca.  in  Chan.  106 ;  384,  A. 
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in  equity,  although  the  conveyance  has  been  duly  executed ;  butwiiere 
the  instrument,  or  the  fact  which  occasions  the  defect,  is  disclosed,  or 
the  instrument  creating  the  encumbrance  is  produced,  if  the  covenants 
do  not  aflford  protection,  the  purchaser  appears'  to  be  without  remedy, 
unless  he  can  take  advantage  of  the  covenants  of  earlier  vendors  of  the 
property.  The  assignees  of  a  bankrupt  having  agreed  by  instmment 
in  writing,  to  execute  a  conveyance  in  fee  of  certain  premises,  subject 
to  9X\  faults  and  defects  of  title,  it  appeared,  that  prior  to  the  execu- 
tion(v)  of  the  contract,  the  vendors  informed  the  purchaser  that  no 
rent  had  ever  been  paid,  which  turned  out  to  be  felse,  as  the  premises 
were,  in  &ct,  only  leasehold,  and  the  purchaser  was  actually  ericted 
by  the  lessor.  In  an  action  against  the  vendors  for  recovery  of  the 
purchase  money,  it  was  ruled,  that  as  they  really  believed  the  state- 
ment to  be  true,  and  the  jury  had  found  that  such  representation  was 
not  fraudulent,  the  purchaser  was  not  entitled  to  get  back  his  pordiase 
money,  though  he  was  deprived  of  the  estate. 

A  house-agent  being  employed  to  let  a  furnished  house,  in  answer 
to  an  inquiry  whether  there  was  any  thing  objectionable  about  it,  re- 
plied ^'  nothing  whatever,"  and  the  defendant  relying  on  this  asrar- 
ance(t£'),  entered  into  an  agreement  in  writing,  to  take  the  premises 
for  two  years,  at  a  yearly  rent  of  £375.  On  the  day  after  the  contract 
was  signed,  the  defendant  discovered  that  the  adjoining  house  was  a 
brothel  of  the  worst  description,  and  it  appeared  that  the  owner  of  the 
house  was  fiiUy  aware  of  the  nuisance,  but  it  was  not  shewn  that  the 
agent  knew  of  its  existence,  or  that  he  had  authority  to  make  any  re- 
presentation on  the  subject;  the  defendant  refused  totake  possession, and 
in  an  action  by  the  owner  for  breach  of  the  contract,  the  defendant  hav- 
ing pleaded  that  he  was  induced  to  enter  into  the  contract  by  thefand 
and  covin  of  the  plaintiff,  a  verdict  was  found  for  the  defendant:  the 
Court  of  Exchequer,  however.  Lord  Abinger  dissenting,  granted  a  new 
trial,  being  of  opinion,  that  in  order  to  support  the  plea,  it  should  hate 
been  proved  that  the  representation  was  fraudulently  made,  but  it  did 
not  appear  that  the  plaintiff  made  any  representation,  or  that  his  agent 
knew  that  the  representation  which  he  made  was  untrue. 

Elizabeth  Wilson  being  the  owner  of  a  house,  employed  her  attor- 
ney to  put  it  in  a  course  of  being  sold  by  auction :  he  described  it  to 
the  auctioneer  as  being  free  from  rates  and  taxe$(x),  and  it  was  bought 

(o)  Early  v.  Garrett,  9  B.  &  Cr.  928 ;      W.  358. 
4  M.  &  Ry.  687.  (x)  Fuller  f7.Wi]Bon,3  Q.  B.  Rep.M; 

(io)  Comfoot  V.  Fowke,  6  Mees.  &     3  Gale  &  Dav.  400;  tmie^  392;  and  see 
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by  the  plaintiff  on  that  representation  for  £600 ;  the  house  was,  in  fact, 
subject  to  rates  and  taxes  amounting  to  about  £16,  on  a  rent  of  £100, 
and  would  not  have  produced  more  than  £470  only  for  the  represent 
tation.  The  premises  were  duly  assigned  by  indenture,  and  the  pur- 
chaser afterwards  brought  his  action  on  the  case  against  Mrs.  Wilson, 
for  the  fraudulent  misrepresentation  of  the  value  of  the  house ;  but  the 
defendant  had  made  no  representation  at  all,  and  her  attorney,  who 
made  it,  did  not  know  it  to  be  false ;  the  plaintiff  was  nonsuited,  and 
the  nonsuit  was  set  aside  by  the  Queen's  Bench^  on  th«  ground,  that 
if  the  purchaser  was  actually  deceived  in  his  bargain,  the  law  would 
relieve  him  from  it,  and  that  the  principal  and  his  agent  were  completely 
identified  for  that  purpose^  The  facts  of  thb  case  were  afterwards  stated 
in  a  special  verdict,  varying  materially  from  the  facts  on  which  the  opi- 
nion of  the  Queen's  Bench  was  formed.  Judgement  was  entered  for 
the  purchaser  without  argument,  and  upon  a  writ  of  error(y)  was  re- 
versed in  the  Exchequer  Chamber,  as  the  immediate  cause  of  the  injury 
seemed,  from  the  statement,  to  have  proceeded  from  the  purchaser's 
own  misapprehension. 

24.  At  any  time  before  the  conveyance  has  been  executed  by  all 
necessary  parties,  the  purchaser,  in  C9ae{z)  of  eviction,  may  recover 
back  his  purchase,  money,  even  after  he  has  taken  possession  of  the 
estate ;  and  any  encumbrance  which  is  discovered  previously  to  the 
execution  of  such  conveyance  must  be  satisfied(a),  before  payment  of 
the  purchase  money  can  be  enforced^ 

25.  In  a  suit  for  payment  of  creditors,  part  of  the  testator's  estates 
was  sold,  under  the  decree  in  the  cause,  for  a  sum  of  £14,480^  the 
purchaser  having  paid  his  purchase  money  into  Court,  entered  into(i) 
possession,  accepted  the  title,  and  proper  conveyances  were  executed 
by  all  necessary  parties :  a  motion  for  distribution  of  the  fund,  produced 
by  the  sale,  amongst  the  creditors,  was  resisted  by  the  purchaser,, 
because  the  tenants  of  the  estate  had  been  served  with  a  writ  of  right, 
by  a  person  claiming  the  whole  property  by  adverse  title ;  but  Lord 
Roslyn  held,  that  the  Court  having  given  the  purchaser  possession, 
and  a  conveyance  under  a  title  which  he  had  previously  approved^  had 

Edwards  v.  M*Leay,  Coop.  Chao.  Ca.  (z)  Cripps  v.  Reade,  6  T.  E.  606 ; 

308 ;  Evaos  ti.  CoUins,  3  Q.  B.  Rep.  78,  Johnson  v.  Johnson,  3  Bos.  &  PuU.  162^ 

in  the  note ;  Humphrys  o.  Pratt,  5  Bli.  170 ;  Jones  o.  Ryde,  5  Taunt  488 ;  1 

P.  C.  154 ;  2  Dow.  &  CI.  288,  S.  C. ;  Marsh.  157,  S.  C. 

Moens  v.  Hejworth,   10  Mees.  &  W.  (a)  Vane  v.  Lord  Barnard,  Gilb.  Eq. 

147.  Rep.  6. 


B.Rcp. 


)  Wilson  r.  Fuller,  in  error,  3  Q.  (b)  Thomas  v.  Powell,  2  Cox,  394. 

68. 
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done  all  it  could  for  him,  and  it  was  then  too  late  for  him  to  object  to 
the  application  of  the  purchase  money.  This  doctrine,  however,  b 
only  applicable  to  questions  affecting  the  title  to  the  lands  sold,  where 
the  party  is  properly  left  to  the  covenants  in  his  purchase-deed,  and 
does  not  extend  to  a  misrepresentation  in  the  value  of  the  property. 
An  estate  sold  under  a  decree,  was  described  in  the  particulars  of  sale, 
as  being  in  the  occupation  of  tenants  paying  a  yearly  rent  of  fifty-five 
pounds,  and  by(c)  the  conditions  of  sale,  compensation  was  to  be  made 
for  any  error  in  the  particular :  the  purchaser  having  paid  his  money 
into  Court,  was  let  into  possession,  and  a  conveyance  was  duly  exe- 
cuted, when  he  discovered  that  the  rent  payable  out  of  the  lands  did 
not  exceed  forty  pounds,  and  it  was  ruled  that  he  was  entitled  to  com- 
pensation, out  of  the  funds  in  Court,  for  the  deficiency, 

A  purchaser  under  a  decree,  having  paid  his  purchase  money  into 
Court,  entered  into  possession,  and,  as  it  appeared  that  a  formal  party 
had  omitted  to  execute  the  conveyance.  Sir  William  Mac  Mahon 
held(d),  that  the  conveyance  being  incomplete,  and  the  proceeds  of  the 
sale  being  in  Court,  the  purchaser  was  entitled  to  compensation  for 
part  of  the  lands  to  which  the  Crown  claimed  a  right,  and  of  which  all 
parties  were  utterly  ignorant  when  the  conveyance  was  executed. 

26.  If  a  purchaser  get  a  bad  title,  or  take  a  defective(e)  conveyance 
from  a  person  then  having  title,  and  such  defect  can  be  supplied  by  the 
vendor,  relief  may  be  obtained  in  a  suit  for  specific  performance  of  the 
covenant  for  further  assurance,  against  the  vendor  and  those  deriying 
under  him,  and  the  vendor  will  be  compelled(y)  to  make  good  the 
defect,  by  the  grant  of  any  estate  in  the  premises  which  he  shall  hare 
acquired  in  the  lands  subsequently  to  the  conveyance. 

27.  If  unlimited  covenants  for  title,  or  for  quiet  enjoyment,  are 
inserted  in  an  assignment  or  conveyance,  contrary  to  the  intention(^) 
and  understanding  of  the  parties,  a  Court  of  Equity  will,  on  sufficient 
proof,  correct  the  mistake,  by  reforming  the  instrument,  on  the  same 
principle  that  errors  are  corrected  in  marriage  settlements  and  other 
deeds.  Parol  evidence,  however,  is  admitted  in  such  cases  with  great 
hesitation,  unless  corroborated  by  written  documents. 

(c)  CanncCann,  3  Simons,  447;  Tay-  274;  2  Chan.  Ca.  212. 

lor  o.  Gorman,  4  Irish  £q.  Rep.  550.  (g)  Coldcot  v.  HiU,  I  Chan.  Ca.  15; 

(jd)  Lord  Caledon  v.  Newcomen,  at  2Freem.  173;  Feilder  v.  Studley,  Finch, 

the  Rolls.  90;  Hesse  v.  Steyenson,  3  Bos.  &  P* 

(«)  Morse  t7.  Faulkner,  1  Anstr.  61 ;  575 ;  Jalabert  v.  The  Duke  of  Chifi- 

Spencer  v.  Boyes,  4  Ves.  370 ;  Maynard  dos,  1  Eden,  372 ;  Beaumont  v,  Brm- 

V.  Moseley,  3  Swa.  651.  ley.  Turn,  k  Russe,  41. 

(/)  Taylor  v.  Debar,  1  Chan.   Ca. 
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^.  Fixtures  bound  by  general  Cove- 
nant. 

48.  Breach  of  Covenant  to  repair,  and 

Measure  of  Damages. 

49.  Limited  Covenant  to  repair  after 

Notice. 

50.  Covenant  for  Liberty  to  view  de- 

mised Premises. 

51.  Entry  of  Executors  of  Lessee  for 

Years,  renders  them  personally 
Liable. 

52.  Eviction  of  Parcel,  no  Defence  for 

not  repairing  Residue. 

CULTIVATION. 

53.  Obligation  of  Tenant  for  good  Hus- 

bandry. 

54.  Covenant  not  to  remove  Manure. 


55.  Difference  between  Penalty  and  Li- 

quidated Damages. 

56.  Equitable  Interference  to  restrain 

Breach  of  Covenant. 

57.  Whether  Covenant  to   repair   or 

rebuild  enforced  in  Equity. 

58.  Discovery  of  Breaches  of  Cove- 

nant in  Aid  of  Action  for  Penal 
Rent. 


28.  It  is  a  general  rule,  that  neither  an  action  of  aseumpritj  nor  on 
the  case(a),  can  be  maintained  for  any  loss  arising,  by  implication  of 
law,  from  the  terms  of  a  contract,  which  had  been  made  the  subject  of 
a  deed  between  the  parties :  an  exception  to  this  rule,  however,  has 
been  allowed,  where  a  lease  for  years  was  made,  with  a  covenant  bind- 
ing the  lessee  and  his  assigns  quietly  to  yield  up  the  premises  with  their 
appurtenances  at  the  end  of  the  term,  and  the  assignee  of  the  lessee's 


(a)  Randall  o.  Lynch,  12  East,  183 ;      P.  &  Day.  360. 
Baber  v.  Harris,  9  Ad.  &;  £11.  532;  1 
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interest,  on  the  expiration  of  the  demise,  gave  up  the  possession,  after 
having  committed  voluntary  waste  by  removal  of  fixtares(6) :  an  ac- 
tion on  the  case,  in  nature  of  waste,  was  brought  by  the  lessor  against 
the  assignee  of  the  lessee,  and  on  an  objection  that  covenant,  and  not 
case,  was  the  proper  remedy,  De  Grey,  Chief  Justice,  held,  if  there 
had  been  no  deed,  an  action  on  the  case  in  nature  of  waste  would  have 
lain,  and  that  the  lessor  did  not  lose  his  old  remedy,  because  he  had 
acquired  a  new(c)  remedy  for  breach  of  covenant. 

It  is  material  to  consider,  how  fiaur  the  principle  of  the  preceding 
decision  extends,  in  affording  collateral  remedies  for  indemnity  to  un- 
derlessees  holding  by  deed,  for  loss,  or  injury  sustained  by  them  in 
consequence  of  the  negligenoe  or  misconduct  of  their  immediate  lessois; 
or  in  conferring  similar  remedies  for  indemnity  on  persons  assigning  or 
accepting  the  assignment  of  leasehold  interests,  for  loss  or  injury  sus- 
tained by  one  of  the  parties,  by  means  of  the  misconduct  of  the  other 
party  in  the  performance  or  neglect  of  their  relative  duties. 

A  tenant  underlet  by  indenture  part  of  his  holding,  and  covenanted 
for  quiet  enjoyment,  against  his  own  acts,  or  the  acts  of  any  person 
deriving  from  him,  but  the  underlease  did  not  contain  any  covenant 
for  indemnity  against  the  demands  of  the  original  lessor :  an  •rrear(d) 
of  the  ground  rent,  which  became  due,  was  levied  by  distress  than  the 
underlessee,  after  all  rent  due  by  him  to  his  immediate  lessor  had  been 
discharged  :  and  it  was  decided,  that  an  action  oioMsumpsii  could  not 
be  maintained  by  the  underlessee  against  his  immediate  lessor,  upon 
an  implied  promise  of  indemnity  against  the  rent  payable  to  the  land- 
lord, because  the  express  contract  by  deed  between  the  parties,  super- 
seded any  implied  agreement. 

If  a  lessee,  subject  to  a  condition  of  re-entry  for  nonpayment  of  rent, 
make  an  underlease  covenanting  for  quiet  enjoyment(6),  without  the  im- 
peachment of  him,  or  any  other  occasioned  by  his  impediment,  means, 
procurement,  or  consent,  the  covenant  is  broken,  if  the  underlessee  be 
evicted  in  consequence  of  the  default  of  the  intermediate  lessee  in  pay- 
ing the  head-rent :  but  where  a  tenant,  in  consideration  of  a  fine  of 
£130,  underlet  by  indenture  part  of  his  holding,  and  covenanted  for 


(fi)  Rmlytide  v.  Thornton,  2  Wm. 
Blackst.  1111;  and  see  Jones  v.  Hill,  7 
Taunt.  392 ;  1  B.  Moore,  100,  S.  C. ; 
Nurse  v.  Craig,  2  New  Rtp.  148. 

(c)  In  Elwes  v.  Maw,  3  Ilast,  38,  the 
declaration  was  in  case  in  nature  of 
waste,  and  the  tenant  held  hj  lease  con- 
taining a  covenant  to  repair;  Thomas 
Gray's  Case,  Year  Book,  40 ;  Edw.  III. 


IbL  1 ;  Hughes  «.  SuDiviii,  H^  & 
Jones,  Ann.  44 ;  2  Law  Rec  456,  S.  C 

id)  Schlencker  v.  Mozsj,  3  B.  &  Or. 
788:dD.  &Rj.  747;  1  Carr.  It  P.  178. 
S.  C. ;  Gerashty  v.  Darcy.K.  B.,  2  Law 
Rec.  499;  fiaber  o.  Harris,  9  Ad.  & 
£11.  532 ;  I  P.  &  Day.  300,  S.  C. 

(e)  Stevenson  o.  Powell,  1  Bolstr.  182. 
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quiet  enjoyment  without  disturbance  from  him,  or  from  any  person 
claiming  by,  through,  or  under  him :  the  intermediate  lessor  enforced 
payment  of  the  rent  due  to  himself,  but  neglected  to  satisfy  the  rent 
payable  to  the  8uperior(/)  landlord,  who  evicted  the  interest  in  the 
whole  of  the  premises  for  non-payment  of  rent :  and  it  was  ruled  that 
the  underlessee  could  not  sustain  a  special  action  on  the  case  against  his 
immediate  lessor,  for  violation  of  his  duty  in  not  discharging  the  head- 
rent  of  the  premises,  by  means  of  which  the  undertenant's  interest  was 
defeated ;  and  Pennefatber,  Baron,  observed,  that  the  qualified  covenant 
for  quiet  enjoyment  controlled  the  general  covenant  contained  in  the 
word  "  demise,"  and  restrained  any  rights  the  parties  would  have  had 
independently  of  the  deed.  The  contract  of  an  underlessee  is  to  per- 
form the  covenants  in  his  underlease,  and  there  is  no  implied  agree^^ 
ment  to  indemnify  the  lessor  against  the  covenants  contained  in  the 
original  lease :  where,  therefore,  a  lessee  covenanted  to  repair,  and 
underlet  the  premises,  binding  his  tenant  by  a  similar  covenant,  and 
the  original  lessor  recovered  damages  and  costs  from  his  immediate 
lessee,  for  breach  of  his  covenant  in  not  repairing,  it  was  ruled(^),  that 
in  the  absence  of  any  special  covenant  for  indemnity  in  the  underlease, 
the  intermediate  lessor  was  not  entitled  to  recover  the  costs,  which  he 
was  obliged  to  pay  in  defending  the  original  action,  against  the  under- 
tenant. 

29.  Where  the  relation  of  landlord  and  tenant  subsists,  either  under 
a  demise  by  deed  without  any  express  covenant,  or  by  parol,  an  im- 
plied obligation  arises  on  the  part  of  the  lessor,  for  the  quiet  enjoy- 
ment of  his  tenant,  and  it  becomes  the  les8or's(A)  duty  to  pay  over  to 
a  superior  landlord  the  rent  received  by  the  middleman  from  his  un- 
dertenant, and  to  protect  such  undertenant,  and  save  him  harmless 
from  the  distress  of  the  superior  landlord,  and  an  action  on  the  case 
lies,  at  the  suit  of  such  undertenant,  against  his  immediate  lessor,  for 
any  violation  of  his  duty  in  that  respect.  A  landlord  having  distrained 
and  sold  the  cattle  of  an  undertenant,  for  rent  due  out  of  the  premises 
by  an  intermediate  le8see(t),  the  undertenant  bought  the  cattle  at  the 
Bale,  and  paid  the  price  in  discharge  of  the  head-rent,  and  it  was  de- 

(/)  Joyce  V.  Steele,  1  Law  Rec.  56,  Cress,  533 ;  5  D.  &  Ry.  442,  S.  C. 

Exch.  Mich.  1627;  Geraehty  v.  Darcy,  (A)  Hancock  o.  Caffrn,  8  Ring.  358} 

2  Law  Rec.  499,  K.  6.  Trin.  1829;  but  1   Moo.  &  Sc.  521;  Evans  t;.  Curtis,  2 

see  Ireland  o.  Bircfaam,  2  Bing.  N.  C.  Carr.  &  P.  296 ;  and  see  Baber  v.  Har- 

90L96 ;  2  Scott,  207.  ris,  9  Ad.  &  £11.  532;  1  P.  k  Day.  360, 

{g)  Penley  v.  Watts,  7  Mees.  &  W.  S.  C. 

eoi ;  Walker  v.  Hattcm,  10  Mees.  &  W.  (i*)  Byrne  v.  Shipley,  2  Huds.  &  Br. 

249;  but  see  Neale  v,  Wyllie,  3  B.  &  195. 
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cided,  that  the  underlessee,  who  had  previously  paid  the  rent  due  by 
himself  to  his  immediate  lessor,  had  a  right  to  recover  from  such  mid- 
dleman, in  an  action  for  money  paid  to  his  use,  the  sum  of  money  ap- 
plied in  discharge  of  the  head-rent :  but  if  the  goods  distrained  had 
been  purchased  by  a  third  person,  and  the  head-rent  was  paid  out  of 
the  proceeds  of  the  sale,  such  an  action(y)  could  not  be  supported, 
because  the  money  produced  by  the  sale  instantly  vested  in  the  party 
distraining,  and  never  was  the  money  of  the  undertenant. 

30.  By  the  Irish  Statute  66  Geo.  III.  c.  88,  ss.  16  and  17(i),  it  b 
enacted,  that  in  all  cases  where  the  entire  rent  due  and  payable  from 
the  occupying  tenant  to  his  immediate  landlord  shall  have  been  paid,  or 
in  any  manner  satisfied ;  if,  in  consequence  of  the  fraud,  malfeasance, 
or  neglect  of  such  landlord  to  pay  and  satisfy  the  rent  due  toanysape- 
rior  landlord,  the  lands  in  the  hands  of  such  occupying  tenant  shall  be 
distrained  for  any  such  rent,  then  it  shall  be  lawful  for  such  occupying 
tenant  to  proceed  against  his  immediate  landlord  (through  whose  de- 
fault or  neglect  to  make  such  payments,  the  lands  in  the  possession  of  the 
occupying  tenant  shall  have  been  distrained,  or  such  occupying  tenant 
shall  have  been  compelled  to  pay  any  sum  of  money  to  any  such  supe- 
rior landlord,  to  avoid  a  distress  for  rent  due  to  such  superior  landlord), 
to  recover  the  amount  of  costs  and  damages  by  him  sustained  thereby 
by  civil  bill,  where  the  same  shall  not  exceed  fifty  pounds ;  and  that  the 
amount  of  such  costs  and  damages  when  ascertained  by  civil  bill  de- 
cree, and  the  amount  of  any  costs  and  damages  which  may  be  ascer- 
tained by  the  judgement  of  any  superior  court,  upon  any  acdon  wbich 
may  be  brought  for  that  purpose,  may  be  tendered  by  the  occupying 
tenant  or  his  representatives,  in  payment  of  so  much  of  the  sabse- 
quently  accruing  rent,  as  shall  thereafter  become  due  and  payable,  to 
such  his  immediate  landlord,  and  shall  be  accepted  by  the  landlord  in 
payment  of  the  same;  or  shall  be  recovered  by  process  of  execution, 
as  the  occupying  tenant  so  aggrieved  shall  deem  most  advisable :  and 
if,  on  such  trial  by  civil  bill(Q,  the  complainant  shall  prove  the  £icts  of 
payment  of  rent  by  distress,  or  otherwise,  to  his  immediate  landlord, 
and  of  the  subsequent  seizure  of  his  goods  or  stock  under  distress  by 
a  superior  landlord,  or  his  being  compelled  to  pay  any  sum  of  money 
in,  or  towards  satis&ction  of  rent  due  to  such  superior  (landlord,  to 
avoid  any  such  distress,  he  shall  be  entitled  to  recover  in  damages,  and 

( ?*)  Moore  v.  Pyrke,  11  East,  52.  and  see  the  Irish  Stat.  2  Will  IV.  c.  17* 

(A)  56  Geo.  III.  c.  88,  s.  16,  Irish.         against  sub-letting,  s.  7* 
(0  25  Geo.  III.  c.  88,  s.  17,  Irish ; 
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shall  80  recover,  upon  such  proof  made  of  the  fiacts,  without  any  other 
or  farther  proof  of  damage  sustained,  ten  pounds  in  the  hundred  of  the 
rent  reserved  and  distrained  for,  in  addition  to  the  whole  sum  he  shall 
ha^e  paid  under  such  distress  to  the  superior  landlord,  but  shall  not  be 
precluded  from  entering  upon  proof  of  other  more  aggravated  or  special 
damage,  if  he  shall  prefer  such  mode  of  proceeding  for  recovery  of  ade- 
quate compensation  on  such  account. 

It  is  to  be  observed,  that  the  occupying  tenant  cannot  derive  any 
benefit  from  this  Act,  if  he  owes(in)  any  rent  to  his  immediate  lessor 
at  the  time  of  making  the  distress  by  the  superior  landlord* 

31.  A  lessee  granted  by  indenture  his  interest  in  a  lease  for  years, 
and  covenanted  that  the  assignee  should  quietly  hold  and  enjoy  with- 
out let,  hindrance,  &c.,  from  the  party  assigning,  or  any  person  claim- 
ing from,  by,  or  under  him ;  the  lessor  distrained  on  the  assignee  for 
rent,  which  became  due  from  the  lessee  prior  to  the  assignment,  and 
which  the  assignee  was  obliged  to  discharge ;  the  lessee  having  ex- 
pressly promised  to  repay  the  amount  to  the  assignee,  an  action  of 
assumpsit{n)  was  brought  for  recovery  of  the  money,  and  Lord  Den- 
man,  in  pronouncing  the  judgement  of  the  Court,  observed,  *^  that  the 
only  question  in  the  case  was,  whether,  under  the  circumstances,  an 
action  of  covenant  could  be  maintained  upon  the  indenture  of  assign- 
ment, for  if  it  could,  no  action  of  assumpsit  upon  an  implied  promise  of 
indenmity  would  lie :  now,  it  is  said,  that  this  indenture  does  not  con- 
tain any  express  covenant  to  indemnify  against  the  rent  due  to  the 
superior  landlord,  nor  for  quiet  enjoyment;  but  if  the  plaintiff  be  dis- 
turbed in  the  possession,  which  he  is  when  distrained  upon  for  rent,  an 
action  of  covenant  will  lie  upon  the  word  ^^  granf  in  the  indenture  of 
assignment."  It  is  stated  in  a  note  to  one  of  the  reports  of  this  case, 
that  the  covenant  for  quiet  enjoyment  was  not  mentioned  at  the  bar, 
and  the  decision,  therefore,  can  only  be  an  authority  that  assumpsit 
will  not  lie  at  the  suit  of  an  assignee  of  a  lease  against  the  party  assign- 
ing, where  the  instrument  contains  a  covenant  either  express  or  im- 
plied on  which  damages  might  be  recovered  for  the  disturbance. 

A  lessee  assigned  his  interest  in  a  lease  for  years  by  deed-poll, 
subject  to  payment  of  the  rent  and  performance  of  the  covenants  con- 
tained in  the  lease,  and  an  action  on  the  case  founded  on  tort  was  held 
mamtainable  by  the  lessee  against  his  assignee  for  neglecting  to  keep 

(m)  Bjme  v.  Shipley,  2  Huds.  &  Br.      532 ;  1  P.  &  Dav.  360 ;  and  see  Groom 
197.  V.  Bluck,  2  Mann.  &  Gr.  567 ;  2  Scott^s 

(a)  Baber   v.  Harris,  9  Ad.  &  Ell.      New  Rep.  665. 
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the  coTeiiants(o)  of  the  lease  during  his  ownerahip,  and  for  the  breach 
of  which  the  party  assigning  was  obUged  to  compenaate  the  lessor  in 
damages.  Lord  Tenterden,  in  delivering  judgement,  said :  ^*If  no  action 
will  lie  this  consequence  will  follow,  that  a  man  having  taken  an  estate 
from  another,  subject  to  the  payment  of  rent  and  performance  of 
the  covenants,  and  having  thereby  induced  an  nndentanding  that  he 
would  pay  the  rent  and  perform  the  covenants,  will  be  allowed  to  cast 
that  burthen  on  the  person  from  whom  he  obtained  the  property.  Rea- 
son and  common  sense  shew  that  that  never  could  be  intended;  and  if 
the  law  of  England  allowed  any  such  consequence  to  follow,  it  would, 
in  that  case,  cease  to  be  a  rule  of  reason.  By  the  aooeptanoe  of  the 
assignment,  subject  to  the  payment  of  the  rent  and  performance  of  the 
covenants  in  the  original  lease,  it  became  the  duty  of  the  assignee  to 
do  the  very  thing,  the  omission  to  do  which  was  made  the  subject  of 
complaint :"  and  Holroyd,  Justice,  said  :  *^  he  had  considerable  doabt 
whether  covenant  would  lie,  but  even  if  it  would,  that  would  not  take 
away  from  the  plaintiff^ the  right  to  maintain  an  action  on  the  case." 

The  effect  of  an  assignment  of  a  leasehold  intoreat  is,  that  the 
lessee  becomes  surety  to  the  lessor  for  the  assignee,  who  is  bound,  whibt 
he  continues  asrignee,  to  pay(/i)  the  rent  and  perform  the  covenants 
running  with  the  estate ;  and  the  lessee,  after  paying  the  debt,  or  dis- 
charging the  obligation  to  which  he  is  liable^  has  his  remedy  over 
against  the  principal,  and  would,  in  tUl  probabiliiyj  have  the  same  re- 
medy over  against  each  subsequent  assignee  in  respect  of  breaches  of 
covenant  committed  during  the  continuance  of  their  ownership  respeo- 
tively,  as  the  lessee  is  in  effect  a  surety  to  the  lessor  for  each  assignee 
of  the  interest  successively. 

32.  An  assignee  of  a  leasehold  interest  is  only  answerable  ba 
breaches  incurred  during  his  ownership  of  the  property,  unless  a  cove- 
nant be  inserted  in  the  deed  of  assignment  binding  him  to  keq>  his 
assignor  indemnified  during  the  residue  unexpired  of  the  lease.  One 
Easthope  by  indenture  demised  premises  for  twenty-one  yean  at  a 
yearly  rent,  which  the  lessee  covenanted  to  pay,  and  the  lessee  after- 
wards, by  indenture  executed  by  both  parties,  assigned  the  residue  of 
the  term  to  Wolveridge,  to  hold  the  premises,  sulffeci  to  the  yearbf  rml 
and  performance  of  the  covenants  in  the  lease ;  Wolveridge  assigned 
the  premises  to  Foley,  and  an  arrear  of  rent  having  incurred  doe  sab- 

(o)  Burnett  v.  Ljnoh,  5  B.  &  Cress.         {p)  WoWeridge  9.  Steward,  3  Tyrv. 

589 ;  8  D.  &  Ry.  368 ;  Staines  o.  Mor-  653 ;  1  Cro.  &  Meea.  644,  S.  C. ;  u4 

ris,  1  Ves.  &  B.  8-14;  Yates  o.  Aston,  see  Humble  o.  Langaton,  7  Meet.  &  W. 

7  Jurist,  83.  530,  by  Parke,  Baron. 
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seqnently  to  the  latter  aaaignment,  the  first  lessee  was  obliged  to  pay 
the  amount  to  Eaathope  his  lessor ;  and  it  was  decided(g)  that  the 
words,  <^  sabjeot  to  the  yearly  rents  and  covenants,"  did  not  amount 
to  a  covenant  by  the  asagnee  to  save  the  assignor  harmless  during  the 
residue  unexpired  of  the  term,  and  that  Wolveridge  was  not  liable  in 
an  action  of  oovenant  for  not  paying  the  rent  which  accrued  due  after 
be  liad  assig^ned.  The  assignee  of  a  leasehold  interest  for  lives  having 
oovenanted  for  himself,  his  hdrs  and  assigns,  with  the  party  assigning, 
for  payment  of  the  reserved  rent  to  the  lessor  on  the  days  and  at  the 
times  in  the  lease  mentioned ;  the  lessee  being  obliged  to  pay  the 
lessor  a  yearns  rent,  which  became  due  after  the  assignment,  brought 
hb  aet&Qn(r)  against  the  assignee  for  breach  of  the  express  covenant ; 
the  assignee  pleaded  an  assignment  over  before  any  part  of  the  rent 
accrued  due,  and  upon  demurrer  it  was  ruled  that  the  assignee,  by  the 
terms  of  his  covenant,  was  bound  to  pay  the  rent  during  the  continu- 
ance  of  the  term*" 

One  Fergusson,  being  possessed  of  a  dwelling-house  under  a  lease 
of  which  a  year  and  a  quarter  was  to  run,  at  the  rent  of  £370,  paya* 
hie  quarterly,  by  an  instrument  in  writing  agreed  to  let  the  premises 
to  John  Upton  for  the  residue  unexpired  of  the  term,  at  the  yearly 
rent  of  £270,  from  the  29th  of  September,  up  to  which  day  Fergusson 
undertook  to  pay  and  discharge,  or  allow  to  Upton  all  arrears  of 
rent(«),  rents,  rates  or  taxes,  and  after  that  day  the  same  were  to  be 
kept  pmd  by  Upton  for  the  period  he  should  occupy  the  premises ; 
Upton  having  been  in  possession  for  three  months,  the  superior  land-* 
lord  distrained  for  £67  10^.,  being  a  quarter's  rent.  An  acUon  on  the 
case  for  breach  of  an  implied  duty  in  not  indemnifying  against  such 
rent,  was  brought  against  Fergusson,  on  the  ground  that  no  rent  was 
payable  by  Upton  until  the  end  of  the  year,  but  Tindal,  C.  J.,  held  that 
the  meaning  of  the  parties  was,  that  from  the  time  Upton  entered  he  was 
to  be  looked  to  for  the  rent  thereafiter  to  accrue  due,  and  that  Fergusson 
was  to  be  discharged  from  all  responsibility,  having  parted  with  the 
whole  of  his  interest. 

S3.  Every  assignment  of  a  lease,  drawn  with  proper  caution,  con* 
tabs(/)  an  express  covenant  by  the  assignee  to  pay  the  rent  and  ob- 
serve the  covenants  in  the  lease,  and  under  a  decree  for  specific  execu- 

(q)  Wolveridge  v.  Steward,  3  Tyrw.  («)  Upton  v.  Fergoason,  8  Moore  & 

687;   1  Cro.   &  Mees.   644,  reversing  Sc  86. 

Steward  v.  Wolveridge,  9  Bing.  60 ;  2  (0  Stainei  v.  Morris,  1  Yes.  &  B.  8 ; 

Moo.  k  Sc.  76.  Pember  o.  Mathers,  1  Bro.  Cluu  Ca.  62. 

(r)  Pamell  v,  Stewart,  2  Jones,  294. 
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tion  of  an  agreement  for  the  assignment  of  a  lessee's  interest  in  deniised 
premises,  the  assignee  is  always  required  to  enter  into  an  express  co- 
venant for  payment  of  the  rent  and  performance  of  the  covenants,  and 
also  to  save  the  party  assigning  harmless  and  keep  him  indemnified. 
Such  covenants  are  incident  to  the  nature  of  the  contract  for  assign- 
ment, and  are  presumed(«)  to  be  in  the  contemplation  of  both  parties 
without  express  stipulation  on  the  subject.  There  is  no  distinction 
between  cases(v)  of  assignment  by  the  original  lessee,  and  by  an  as> 
signee  of  that  original  lessee  ;  the  propriety  of  enforcing  the  insertion 
of  such  covenants  being  as  manifest  in  the  case  of  the  assignee,  that  be 
may  be  indemnified  in  respect  of  his  parting  with  the  possession,  oat 
of  which  the  duty  to  pay  the  rent  accrues,  independently  of  actual 
covenant,  as  in  the  case  of  assignment  by  the  original  lessee.  No  ac- 
tion can  be  sustained  upon  such  a  covenant  of  indemnity,  except  by 
the  person  with  whom  it  is  entered  into,  and  no  damages  can  be  reco- 
vered unless  the  covenantee  has  suffered  by  being  obliged  to  pay. 

The  assignee  of  a  lease  executed  his  bond  to  the  executors  of  the 
lessee,  conditioned  to  be  void  if  the  rent  reserved  and  the  covenants 
contained  in  the  demise  should  be  paid  and  performed(t£;)  ;  the  assignee 
having  become  insolvent  went  abroad,  and  the  executors  were  obliged 
to  discharge  the  arrears  of  rent,  which  were  afterwards  settled  by  tbe 
assignee  on  his  return  :  the  assignee  having  again  quitted  the  country, 
and  the  premises  being  untenanted,  the  executors  demised  them  at  a 
rent  less  than  was  originally  reserved,  with  a  view  of  diminishing  tbe 
loss.  In  an  action  on  the  bond  for  breaches  of  the  condition  incurred 
after  the  previous  settlement,  and  on  a  bill  in  Equity  exhibited  by  tbe 
assignee  to  restrain  proceedings  at  law.  Lord  Eldon  decided,  tbat, 
although  the  executors  had  acted  as  owners  of  the  property  by  de- 
mising it  without  the  concurrence  of  the  assignee,  yet  that  there  was 
no  ground  for  equitable  interference,  and  he  refused  to  grant  any  in- 
junction. Executors,  who  in  their  representative  capacity,  assign  a 
term  for  years,  are  not  bound  to  covenant  for  the  title,  but  are  enti- 
tled(x)  to  the  protection  of  a  covenant  by  the  assignee  for  indemnity 
against  the  rent  and  covenants  in  the  lease  :  however,  the  assignees  of 
a  bankrupt,  being  only  liable  while  they  retain  possession  of  a  leasee 
hold  interest,  have  no  right  to  a  covenant  for  indenmity  upon  as  as- 

(tt)  Wilkins  v.  Fry,  1  Meriv.  244^265.  541. 

(o)  Staines  v.  Morris,  1  Ves.  &  B.  13,  (to)  Anderson  o.  BaUey,  1  Ross-  313. 

by  Lord  Eldon ;  7  Jarman's  Cony.  487  ;  (x)  Staines  v.  Morris,  I  Ves.  &  B.  8; 

and  see  Rowley  v.  Adams,  4  My.  &  Cr.  Noble  o.  King,  1  H.  Bla.  34. 
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signment(^)  by  them  of  the  estate,  either  for  their  own  protection  or 
for  the  protection  of  the  bankrupt. 

Where  a  party  entered  under  an  equitable  contract  for  an  assign- 
ment of  leasehold  premises,  and  continued  in  possession  until  the  lease 
expired,  breaches  of  covenant  to  a  considerable(z)  extent  were  commit- 
ted by  the  party  during  the  time  he  was  in  possession,  and  the  execu- 
tors of  the  lessor  recovered  from  the  lessee  a  sum  of  £450  for  the 
damage  done ;  the  lessee  then  filed  his  bill  against  Wilberforce,  the 
equitable  assignee,  praying  that  he  should  be  obliged  to  indemnify 
the  lessee  against  all  breaches,  non-performance,  and  non-observance 
of  the  covenants  in  the  lease,  and  it  was  decreed  that  he  was  liable 
to  indemnify  the  lessee  against  all  damages  incurred  by  reason  of 
the  breaches  of  covenant  in  the  lease  subsequently  to  the  equitable 
assignment,  and  it  was  referred  to  one  of  the  Masters  to  inquire  and 
report  whether  the  sum  of  £450,  or  any  other  and  what  smaller  sum 
was  the  amount  of  damages  properly  recoverable  from  such  assignee. 
An  equitable  mortgagee  entered  into  possession(a),  and  the  lessee 
having  died  insolvent,  in  a  suit  by  the  landlord  against  the  mortga- 
gee, Lord  Thurlow  ordered  the  executors  of  the  lessee  to  make  a 
legal  assignment  to  the  mortgagee,  so  as  to  render  the  latter  liable  at 
law  on  the  covenants.  The  principle  of  this  decision  was  extended  to 
the  case  of  an  equitable  mortgagee(6)  who  never  took  possession  ;  but 
upon  reconsideration,  the  same  learned  Judge,  who  made  the  decree, 
admitted  that  the  doctrine  could  not  be  supported,  and  overruled(c)  his 
preceding  determination. 

34.  An  express  covenant  for  payment  of  rent  is  inserted  in  every 
indenture  of  lease,  and  usually  binds  the  lessee,  his  heirs,  executors, 
administrators,  and  assigns  to  its  performance ;  the  lessee,  and  after  his 
death  his  personal  representatives,  having  assets,  are  answerable  for 
the  rent  during  the  continuance  of  the  lease ;  and  if  the  covenant  ex- 
tend to  and  expressly  include  the  heirs  of  the  lessee,  his  real  represen- 
tatives, having  inherited  assets  from  the  ancestor,  will  be  chargeable 
for  breach  of  the  covenant  either  in  the  life-time  of  the  lessee  or  after 
his  decease.  If  the  lease  be  as<^igned,  the  original  lessee  continues 
liable  to  the  rent  during  the  lease  in  respect  of  the  privity  of  contract, 

(y)  Wilkins  v.  Fry.  1  Meriv.  244.  235 ;   3  Bro.  Cha.  Ca.  166  v  8  Simons, 

(z)  Close  V. Wilberforce,  1  Beav.  112;  499;  Anon.  2  Freem.  252,  case319. 

and  see  Jenkins   v.  Portman,   1  Keen,  (b)  Flight  o.  Bentley,  7  Sim.  149. 

435;  Sanders  v.  Benson,  4  Beav.  350;  (c)  Moores   v.  Choat,    6  Sim.   508; 

Arkwright  v,  Colt,  2  Yo.  &   Coll.   in  Robinson  v,  Rosher,  1  Yo.  &  Coll.  in 

Cha.  4.  Cha.  7. 
(a)  Lucas  v.  Comerford,  1  Yes.  Jun. 
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and  his  heirs,  if  named,  and  his  personal  representatives,  though  not 
named,  remain  liable,  so  far  as  assets  have  come  to  their  hands ;  and 
the  assignee  is  also  ehai^eable  with  the  rent  in  respect  of  die  privity 
of  estate  daring  his  ownership. 

35.  A  lessee  having  covenanted  for  payment  of  rent,  asnrety,  who 
was  a  party  to  the  indenture,  covenanted— Ist,  that  the  lessee  should 
at  all  times  during  the  term  pay  the  rent ;  2ndly,  that  if  tlie  lessee 
should  neg\ect{d)  to  pay  for  forty  days  aAier  the  time  specified  for 
that  purpose,  he,  the  surety,  should  pay  it  on  demand :  in  an  actioD 
against  the  surety  a  breach  was  assigned  for  nonpayment  of  this  rent, 
treating  the  covenant  as  unconditional,  but  the  judgement  was  arrested, 
after  verdict,  on  the  ground  that  the  stipulataicm  by  the  surety  pervaded 
and  restrained  the  first  covenant  entered  into  by  him,  and  that  he  was 
not  chargeable  until  after  the  lapse  of  forty  days  and  after  demand 
made.  If  a  lease  contain  first  a  general  clause  and  afterwards  a  sepa- 
rate and  distinct  clause,  which  has  the  effect  of  taking  out  of  the  general 
clause  something  which  otherwise  would  be  im^ded  in  it,  a  party  rely- 
ing upon  the  general  clause  in  pleading  may  set  out  diat  dause  only, 
without  notidng  the  separate  and  distinct  clause  which  operates  as  aa 
exception ;  but  if  the  exception  itself  be  incorporated  in  the  general 
clause,  then  the  party  relying  upon  it  must,  in  pleading,  state  it  along 
with  the  exception  ;  and  if  it  be  stated  as  containing  an  absolute  un- 
conditional stipulation,  without  noticing  the  exception,  thoe  will  be  a 
variance :  in  an  action  of  debt  for  rent,  an  omi8sion(e)  to  set  out  an 
exception,  referring  to  a  subsequent  proviso  in  the  lease,  by  which  the 
rent  was  to  be  reduced  on  the  occurrence  of  an  event,  which  had  not 
happened,  was  held  a  fatal  variance. 

Substantive  independent  covenants  are  always  bind]ng(/)  on  the 
covenantor  and  his  representatives,  in  respect  of  assets  either  transmit- 
ted or  descended  from  him,  but  are  not  binding  upon  any  other  person, 
though  covenants  which  run  with  or  wait  upon  the  estate  in  the  land, 
being  intended  as  an  equivalent  for  an  interest(^)  enjoyed,  aie  void  is 
their  creation  where  no  estate  passes  by  the  demise,  and  become  void 
if  the  estate  be  evicted  or  surrendered.  Under  a  lease  for  lives  tocomr 


(d)  Sicklemore  v.  Tbistleton,  6  M.  & 
Selw.  9. 

(e)  Vavasoiip  v,  Ormrod,  6  B.  &  Cr. 
430;  9  D.  &  Ry.  597 ;  Browne  v.  Kmll, 
2  Brod.  &  B.  395 ;  5  Moore,  164 ;  Tem- 
pany  v,  Burnand,  4  Campb.  N.  P.  Ca. 
20  i  and  see  Wright  v.  Goddard,  8  Ad. 
&E11.  144;  3  Nev.  &P.  361. 

(/)  Duchess  of  Chandos  v.  Brown- 


low,  2  Ridgw.  P.  C.  405. 

(g*)  Caponhurst  v.  Caponhurst,  1  Ler. 
45 ;  Thoe.  Raym.  27 ;  Soprani  0.  Sknrro, 
Yelv.  18;  Andrew  w.  Pearoe,  1  Nev 
Rep.  158;  Attorney-General  v.  MorgiBf 
5  Ross.  306 ;  and  see  Cooch  «.  Good- 
man, 2  Q«  B.  Rep.  580;  2  6.  6B«r 
159,  S.  C. 
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mence  at  a  future  day,  with  a  covenant  for  payment  of  the  reserved 
rent,  the  House  of  Lords  decided(A)5  that  although  the  demise  was 
void  by  the  oomiBOB  law,  being  a  freehold  made  to  commence  inju- 
twro^  yet  the  oov^iant  was  binding,  &r  otherwise  the  tenant  might 
enjoy  the  land  without  paying  any  rent* 

36.  An  additional  rent  of£5  being  reserved  by  indenture  for  every 
acre  of  meadow  which  should  be  converted  into  tillage  during  the  last 
twenty  years  of  the  term,  and  after  that  rate  for  any  greater  or  less(t) 
quantity  than  an  aore,  or  less  term  than  a  year ;  it  was  ruled,  that  the 
additional  rent  became  payable  if  the  land  was  ploughed  within  the 
last  twenty  years,  although  it  had  been  tilled  by  the  lessee  previously 
to  that  period,  and  that  the  additional  rent  continued  payable  cUiring 
the  entire  period  of  twenty  years,  although  the  land  was  again  perma- 
nently laid  down  for  grass  ;  and  that  the  receipt  of  the  primary  rent, 
withcmt  demandii^(y)  the  additional  rent,  did  not  amount  to  any  wai- 
ver of  the  demand. 

37.  An  action  of  covenant  lies,  after  the  expiration  of  a  lease,  for 
rent  which  accrued  during  its  continuance,  and  upon  the  determination 
of  the  estate  either  by  surrender(A),  express  or  implied,  the  lessor  is 
entiided  to  recover  the  rent  which  previously  became  payable.  If  the 
lessor  re««nter  at  common  law  for  a  condition  broken,  an  action  of  co^ 
venant  nuiy  be  maintained(Q  against  the  lessee  or  his  assigns  for  rent 
which  accrued  due  prior  to  the  breach  :  the  lessor  was  entitled  by  the 
common  law  to  have  the  land  from  the  time  of  his  reentry  for  breach 
of  a  condition,  as  if  no  lease  had  been  made,  and  had  a  right  to  reco- 
ver(«})  jfirom  the  lessee  or  his  assignee  all  rent  due  at  the  time  of  such 
re-entry ;  and  by  the  Irish  Statute(n),  after  reciting  <'  that  it  had  been 
doubted  whether  aftar  judgement  in  ejectment  for  nonpayment  of  rent 
and  execution  executed,  the  lessor  could  maintain  an  action  for  reco- 
very of  the  arrears  due  before  bringing  the  ejectment,  or  which  should 
become  due  after  ejectment  brought  and  before  execution  executed,  it 
was  enacted^  that  every  lessor  recovering  in  ejectment  for  nonpayment 


(A)  Monroe  o.  Lord  Kerry,  1  Bro. 
Pari.  Cft.  67  ;  Pistor  r.  Cater,  9  Mees. 
k  W.  315  ;  Hodson  v.  Sharpe,  10  East, 
354,  by  Bayley,  J. ;  Cook  v.  Loxley,  2 
T.  It  749;  Northcote  v.  Underbill,  1 
Ld.  Ra;p.  386;  I  fialk.  199. 

(i)  Birch  p.  StepheosoQ,  3  Taunt. 
469 ;  and  see  KeUy  «.  CuUioftn,  3  Irish 
Law  Rep.  08. 

(j)  Denton  v.  Richmond,  3  Tyrw. 
630 ;  1  Cro.  &  Mees.  734,  S.  C. 


(A)  2  Shepp.  Tottchst  by  Preston, 
301 ;  Walker's  case,  3  Rep.  23,  B. ; 
AnoQ.  4  Leon.  17,  case  61 ;  Com.  Dig. 
Dett.  A.  5. 

(0  Pennant's  case,  3  Rep.  64,  A. ;  1 
Ro.  Abr.  596.  Dett.  H.  pi.  17. 

(m)  Hartshorne  v.  Watson>  4  Bing. 
N.  C.  178 ;  5  Soott,  506 ;  6  Dowl.  Pr. 
Ca.  404,  S.  C. 

(»)  5  Creo.  XL  c.  4,  s.  2,  Irish. 
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of  rent,  should  have  the  same  remedies  for  all  arrears  to  the  time  of 
execution,  as  if  no  such  ejectment  had  been  brought. 

38.  An  assignment  of  the  reversion  of  a  leasehold  estate  does  not 
pass  rent(o)  antecedently  due  by  an  undertenant ;  such  rent  being  se- 
vered from  the  reversion,  is  merely  a  chose  in  action,  and  is  only  reco- 
verable at  law  in  the  name  of  the  assignor,  but  the  whole  of  the  rent 
accruing  due  on  the  gale-day  next  ensuing  the  assignment  will  belong 
to  the  purchaser ;  even  where  a  conveyance  purports  to  transfer  arrean 
of  rent  previously  incurred  by  tenants,  any  proceeding  for  recovery  of 
the  amount  must  be  brought  in  the  name  of  the  party  assigning,  ex- 
cept in  the  case  of  bankrupts  or  of  insolvent  debtors,  whose  chases  in 
action  pass  by  Statute  to  their  assignees. 

A  landlord  having  distrained  for  half  a  year's  rent,  due  the  29th  of 
September,  1841,  it  appeared  that  the  party  distraining,  by  indenture 
dated  the  1st  of  February,  1841,  demised  the  premises  to  the  former 
tenant  for  fourteen  years  from  the  30th  of  July,  1840,  at  a  yearly(p) 
rent,  of  which  the  first  half-yearly  payment  was  to  be  made  on  the 
25th  of  March,  1842  ;  the  lease  was  in  fact  executed  after  the  29tk  of 
September,  1841,  and  it  was  contended  that  the  demise  operated  as  a 
release  of  any  preceding  rent  due  to  the  lessor  out  of  the  premises; 
but  it  was  ruled  that  the  lessee  was  not  exempted  from  payment  under 
a  former  contract  of  rent  due  before  the  execution  of  the  lease,  as  the 
deed  only  took  effect  from  the  time  of  its  execution,  and  did  not  release 
the  party  from  liability  for  rent  under  a  former  demise. 

39.  Under  a  general  covenant  for  payment  of  rent,  although  the 
premises  happen  to  be  destroyed  by  accidental  fire,  the  tenant  is  an- 
swerable(9)  for  the  rent  subsequently  accruing,  and  he  cannot(r)  be 
relieved  in  Equity  from  the  effect  of  his  covenant. 

40.  By  the  Irish  Bankrupt  Act(«),  6  &  7  WUl.  IV.  c.  14,  s.  89, 
it  is  enacted,  that  any  bankrupt  entitled  to  a  lease  or  agreement  for  a 
lease,  if  the  assignees  accept  the  same,  shall  not  be  liable  to  pay  any 
rent  accruing  after  the  date  of  the  commission,  or  to  be  sued  in  respect 
of  any  subsequent  non-observance  or  non-performance  of  the  conditions, 
covenants,  or  agreements  therein  contained ;  and  if  the  assignees  de- 
cline the  same  [the  bankrupt]  shall  not  be  liable,  in  case  he  deliver  up 

(o)  Flight  r.  Bentley,  7  Simons,  149;  (r)  Holtzapfel  v.  Baker,  18  Ves.  115. 

Midgley  v.  Lovelace,  Garth.  189 ;  Holt,  (*)  6&  7  Will.  IV.  c.  14.  s. 89.  Irisb; 

74;  12  Mod.  45.  6  Geo.  IV.  c.  16,  s.  75,  English.    The 

(/>)  Cooper  V.  Robinson,  10  Mees.  &  Irish  Insolvent  Act,  8  &4  Vict  e.  I07i 

W.  694.  8.  38,  contains  a  similar  provisioo,  siMi 

(jq)  Baker  v.  Holtzapfel,  4  Taont.  45;  likewise  the  English  Insolvent  Act,  1  & 

Hare  v.  Groves,  3  Anstr.  687.  2  Vict.  c.  1 10,  s.  50. 
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such  lease  or  agreement  to  the  lessor,  within  fourteen  days  after  he 
shall  have  had  notice  that  the  assignees  shall  have  declined;  and  if  the 
assignees  shall  not  (upon  being  thereto  required)  elect  whether  they 
will  accept  or  decline  such  lease  or  agreement  for  a  lease,  the  lessor, 
or  any  person  entitled  under  him,  shall  be  entitled  to  apply  by  petition 
to  the  Chancellor,  who  may  order  them  so  to  elect  and  to  deliver  up 
such  lease  or  agreement,  in  case  they  should  decline  the  same,  and  the 
possession  of  the  premises,  or  make  such  other  order  therein  as  he  shall 
think  fit ;  and  by  section  88(^)  of  the  same  Statute,  no  distress  made 
and  levied  after  an  Act  of  Bankruptcy,  upon  the  goods  or  effects  of 
any  bankrupt  (whether  before  or  after  the  issuing  of  the  commission), 
shall  be  available  for  more  than  one  year's  rent  accrued  prior  to  the 
date  of  the  commission,  but  the  landlord  or  party  to  whom  the  rent 
shall  be  due  shall  be  allowed  to  come  in  as  a  creditor  under  the  com- 
mission for  the  overplus  of  the  rent  due,  and  for  which  the  distress 
shall  not  be  available. 

Where  tenant  holding  at  a  rent  payable  half  yearly  is  declared 
bankrupt  during  a  current  half  year,  and  delivers  up  possession(tt)  of 
the  demised  premises  to  his  landlord,  pursuant  to  the  provisions  of  this 
Statute,  such  tenant  is  not  liable  in  an  action  for  use  and  occupation 
during  any  portion  of  the  half  year  which  elapsed  prior  to  the  issuing 
of  the ^^  in  bankruptcy,  and  it  has  been  settled  also  that  a  tenant 
under  a  parol  agreement  is  within  the  protection  of  this  clause  of  the 
Statute. 

41.  The  rights  and  liabilities  of  landlord  and  tenant,  as  to  the  pre- 
servation and  repair  of  premises  demised  by  instrument  under  seal,  are 
usually  regulated  by  express  covenants.  Tenantable  repairs  of  build- 
ings under  a  general  covenant  for  that  purpose,  are  intermediate  between 
substantial  repairs,  which  consist(t;)  of  bricklayers'  and  carpenters' 
work,  and  ornamental  repairs,  which  consist  of  papering,  painting,  and 
whitewashing.  The  tenant  is  bound  to  preserve  the  fabric  of  the 
buildings  from  premature  decay,  and  for  that  purpose  is  obliged  to  repair 
the  external  covering  of  the  house,  whether  slated,  tiled,  or  thatched, 
and  he  must  repair  the  plaister,  and  restore  broken  doors  or  windows,  and 
mend  chinmeys,  when  injured.  So  any  damage  done  to  the  internal 
wood-work  of  the  building,  through  want  of  ordinary  care,  and  not 

(0  6  &  7  Will.  IV.  c.  14,  s.  88,  Irish ;  Vict.  c.  1 10,  s.  58 ;  and  see  title,  "  Dis- 

6  Geo.  IV.  c.  16,  s.  74,  EDglish ;  and  tress." 

see  a  corresponding  provision  in  the  Irish  (u)  Slack  v.  Sharp,  3  Ney.  &  P.  390; 

Insolvent  Act,  3  &  4  Vict  c.  107,  s.  46,  8  Ad.  &  £11.  366. 
and  in  the  English  Insolvent  Act,  1  &  2  (v)  Woods  on  Dilapidations. 
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caused  merely  by  use  and  time,  must  be  restored,  such  as  permitdiig(tr) 
the  radu  of  a  stable  to  become  decayed.  If  a  lessee  commit  watte, 
by  opeoing  a  door-way(2;)  through  the  wall  of  the  demised  premifles, 
into  an  adjoining  house,  or  by  carrying  away(y)  lodu  and  keys,  or  by 
breaking  windows,  removing  shelyes,  or  taking  away  the  partilioo- 
walls,  or  by  removing  the  stairs(2r),  and  converting  a  dwellingJiouie 
into  a  store,  such  voluntary  acts  of  the  occupier  constitute  breaches  of 
a  general  covenant  to  repair.  If  demised  presuses  be  given  up  oo  tbe 
expiration  of  a  lease,  in  a  substantial  6tate(a)  of  repair,  it  will  be 
deemed  sufficient,  as  a  strict  and  literal  performance  ofa^^nera/coveBant 
to  leave  in  repair,  unless  the  language  p<Hnt  to  some  perticttlar  matter, 
could  not  be  expected.  A  tenant  is  only  bound  to  maintain  an  oU 
house  in  suitable  repair,  and  it  is  not  meant  that  the  old  building(i)  k 
to  be  restored  in  a  renewed  form,  at  the  end  of  the  term^  or  of  greater 
value  than  it  was  at  the  commencenaent ;  but  the  tenant  is  to  take 
care  that  the  premises  do  not  suffer  more  than  the  operation  of  time 
and  nature  would  effect.  He  is  bound  by  seasonable  applicatioD  of 
labour  to  keep  the  premises  as  nearly  as  possible  in  the  same  condition 
as  when  they  were  demised ;  and  a  jury,  in  assessing  damages  for  not 
keeping  in  repair,  naay  take  into  eonsideration(c)  tbe  state  of  the  pre- 
mises at  the  commencement  of  tbe  demise.  In  all  these  cases,  tbe  ques- 
tion is,  whether  the  premises  have  been  kept  in  substantial  Tepm{d)t  u 
opposed  to  claims  for  fancied  injuries,  such  as  a  mere  crack  in  a  paoe 
of  glass,  or  like  trivial  dilapidations. 

By  the  lease  of  a  mansion-house  and  grounds  at  Putney,  for  twenty- 
one  years,  the  lessee  covenanted  that  he,  his  executors  and  assigm^ 
should  manage,  treat,  and  cultivate  the  piece  or  parcel  of  ground, 
thereby  demised,  in  ahusbandlike manner,  and  manure  thesamewithdoo; 
and  compost(e),  according  to  the  custom  of  the  country,  and  shooU 
from  time  to  time,  and  as  often  as  occasion  should  require,  at  his  asd 
their  proper  costs  and  charges,  well  and  sufficiently  repair,  mair!*'»i 


(10)  Anon.  2  Ventr.  214. 

(or)  Doe  denu  Viokery  v.  Jackson,  2 
Stark.  N.  P.  C.  293 ;  Young  v.  Spencer, 
10  B.  &  Cr.  145 ;  5  M.  &  Ry.  47,  S.  C. 

(y)  Pyot  o.  St.  John,  Cro.  Jac.  829: 
2  Bulstr.  102,  S.  C. 

(z)  Elliott  o.  Watkins,  1  Jones  Exch. 

Rep.  aoa 

(a)  Harris  o.  Jones,  1  Moo.  k  Rob. 
173 ;  Stanley  ti.  Towsood,  3  Bing.  N.C. 
4;  3  Scott,  313;  Mantz  v,  Qoring,  4 
Bing.  N.  C.  451 ;  6  Scott,  277,  S.  C. 


(6)  Gntteridge  v.  Munyard,  1  Moo. 
&  Rob.  334;  7  Carr.  &  P.  129.S.C.  bf 
Tindal,  C.  J. ;  Belcher  v.  M'lotoah,  t) 
Carr.  &  P.  720 ;  2  Moo.  &  Rob.  186. 

(c)  Bordett  v.  Withen,  2  Itor.  &  P. 
122;  7  Ad.  &  Ell.  ISd. 

(d)  Stanley  v.  Towgood,  S  Bing.  N. 
C.  9;  3  Scott,  313;  Young  o.  MaBts,6 
Scott,  277;  1  Arnold,  277,  8.0.;  s«» 
Manta  v.  Goring,  4  Biqg.  N.C  451* 

(e)  St  Aubyn  o.  St.A«byn,25J«M- 

ary,  1844;  8  Jariat,  49. 
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cleanse,  and  keep  tbe  demised  messoage,  ooadi-house,  and  other  oat- 
buildings,  together  with  idl  fixtures,  improrements,  buildings,  and 
additioBS  tHuttsoeyer,  which  at  any  time  during  the  terra  should  be 
made  vpon  the  premises  (save  and  except  the  external  walls  and  sub- 
stantial timbere  of  and  belonging  to  the  premises),  by  and  widi  all 
manner  of  needfei  and  necessary  reparations,  cleansing,  and  amend- 
ments whatsoever  {regard  being  had  to  the  state  of  repair  in  which  the 
premises  then  were).     There  was  a  piece  of  ornamental  water  upon  the 
groimds,  from  wikkh  the  surplus  water  was  conveyed  away  by  a  drain, 
and  the  water  used  in  the  dwelling-house  was  conveyed  from  a  spring, 
by  pipes  which  passed  through  the  pond ;  in  the  autumn  of  1843,  the 
pond  having  become  in  a  foul  state  from  an  accumulation  of  mud  and 
vegetaUe  matter,  the  executors  of  the  lessee  cleared  out  the  pond  at  an 
expense  of  £142,  and  replaced  such  of  the  watei^-pipes  as  were  decayed 
at  an  expense  of  £50.     A  question  was  raised,  whether  the  executors 
of  the  lessee  were  bound  by  these  covenants  to  cleanse  the  pond,  and 
repair  the  pipes,  and  Sir  L.  Shadwell  held  they  were;  for  though  the 
lease  had  not  q>ecificaUy  provided  for  this  case,  it  was  clear  lliat  the 
whole  burthen  of  repair,  with  the  exception  of  the  external  wails  and 
substantial  timbers,  ^Kmld  be  borne  by  the  lessee,  and  that  the  words 
''  nanage  or  treat  the  lands  in  a  husbaadlike  manner/'  were  sufficient  to 
impose  on  the  tenant  the  liabHity  to  clean  out  the  pond,  wh^i  neces- 
sary, and  that  the  executors  wouki  have  been  liable  to  an  action  by  the 
lessor,  if  it  had  not  been  done. 

42.  If  the  lessee  of  a  house  and  \nnA(/)  covenant  to  leave  the  de- 
OHsed  premises  in  good  repsdr  at  the  end  of  the  terra,  and  be  afterwards 
erect  another  house  on  a  different  part  of  the  land,  he  shall  be  bound 
to  leave  the  house  so  by  him  newly  erected  in  repair,  as  well  as  the 
house  originally  dennised.  A  covenant  to  keep  premises  in  repair,  has  re- 
ference merely  to  the  state  in  which  they  were  at  the  time  of  the  taking ; 
but  where  a  lessee  is  bonnd(9)  to  put  them  into  repair,  it  is  obviously 
intended  that  he  shall  place  them  in  a  better  state  than  he  found  them. 
It  is  difficult  to  suggest  any  material  difference  between  the  term  *'  ha- 
bitable repair,"  and  the  more  common  phrase  **  tenantable  repair ;" 
both  expressions  must  import  such  a  state,  as  to  repair,  that  the  pre- 
mises might  be  used  and  dwelt  in,  not  only  with  safety,  but  with  rea- 

(/)  Dowse  V.  Earle,  3  Lev.  264;  2  (g)  Belcher  v.  M'lntosh,  2  Moo.  & 

Ventr.  120,  S.  C. ;   Brown  o.  Blunden,  Rob.  186;  8  Carr.  &  P.  720,  S.  C,  by 

Skinn.  121 ;  and  see  Lant  v.  Norris,  1  Alderaon,  Baron. 
Banr.  287. 
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sonable  comfort,  by  the  class  of  persons  by  whom,  and  for  the  sort  of 
purposes  for  which,  they  were  to  be  occupied. 

Where  a  private  dwelling-house  in  the  town  of  Swansea  was  demised 
for  forty  years  by  lease,  contsuning  a  covenant  to  repair,  and  keep  in 
repair,  the  demised  premises,  together  with  such  buildings,  improte- 
mentSf  and  additions  as  should  be  erected  thereon  during  the  term :  the 
lessee  took  down  part  of  the  house-front  next  the  street,  and  converted 
the  lower  portion  of  the  premises  on  that  side  into  ashop(A)  and  exhibi- 
tion-room for  pictures  :  large  shop-windows  were  substituted  in  place 
of  the  old  windows,  and  an  old  door-way  was  stopped  up,  and  a  new 
one  made  in  a  different  place,  in  the  internal  partition  of  the  house, 
and  the  whole  work  was  done  well,  and  with  good  materials :  on  a 
motion  to  set  aside  a  nonsuit  in  a  proceeding  for  forfeiture,  by  reason 
of  an  alleged  breach  of  condition  in  violating  the  covenant  to  keep  in 
repair,  it  was  decided,  that  by  the  terms  of  the  lease  a  contract  was  to 
be  implied,  that  the  lessee  was  to  be  at  liberty  to  make  improvements, 
and  as  there  was  no  stipulation  against  waste,  except  by  the  covenant 
to  repair,  that  the  enlargement  of  the  windows,  and  opening  the  door- 
way, did  not  amount  to  a  breach  of  that  covenant,  the  effect  of  which 
was  merely  that  the  tenant  should  supply  the  ordinary  wear  and  tear 
of  the  premises.  A  lessee  of  four  messuages  for  a  term  of  ninety-nbe 
years  covenanted,  within  the  first  fifty  years,  to  take  down  the  houses 
as  occasion  might  require,  and  in  place  thereof  erect  four  other  substan- 
tial brick  houses ;  and  it  was  ruled(t),  that  the  covenant  would  be  sa- 
tisfied by  so  repairing  the  houses,  within  the  fifty  years,  that  they 
should  be  made  as  good  as  new  houses :  formerly,  however,  covenants 
of  this  description(j)  were  much  more  strictly  construed. 

43.  By  the  common-law,  tenants  were  not  answerable  to  their 
landlords  for  injuries  caused(A)  by  accidental  fire ;  but  by  the  Statute 
of  Gloucester(/),  lessees  for  life  and  for  years  were  made  liable,  as  well 
for  permissive  as  for  voluntary  waste,  and  accidental  fire  being  consi- 
dered negligent,  or  permissive,  it  was  settled(m),  that  tenants  holding 
for  life,  or  for  years,  were  subject  to  an  action  of  waste  for  such  destmc^ 
tion.     However,  it  has  been  since  decided,  that  an  action  on  the  case 

(A) Doe  dem.  Dalton  v.  Jones,  4  B.  &  (A)  Countess  of  Shrewsbuir's  case,  S 

Adol.  126;  1  Nev.  &  M.  6,  S.  C.  Rep.    13,    B. ;     Countess  of  Salop  r. 

(t)  Evelyn  v.  Raddish,  7  Taunt  411 ;  Crompton,  Cro.  Eliz.  777. 

Holt's  N.  P.  C,  543  ;  and  see  Lant  v.  (I)  6  Edw.  I.  c.  5. 

Noiris,  1  Burr.  287.  (w)  Co.  Litt.  54,  B. ;  Pomfret  r.  Ri- 

(J)  Wood  V.  Avery,  Say.  96 ;  2  Leon,  croft,  1  Saund.  323 ;  Hughes  9.  Sullivan, 

189 ;  City  of  London  v.  Nash,  3  Atk.  Hayes  &  J.  App.  44. 
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for  permissive  waste  will  not  lie  against  a  tenant(ii)  from  year  to 
year,  nor  against  a  tenant  holding  by  lease  under  6eal(o)  for  a  term  of 
years,  who  has  not  covenanted  to  repair,  as  such  tenants  are  only  bound 
to  use  demised  premises  with  ordinary  care,  by  keeping  them  wind(p) 
and  water  tight,  and  to  maintain  them  in  tenantable  repair,  by  replac- 
ing doors  or  windows  which  have  been  broken. 

By  the  Irish  Statute(9),  2  Geo.  I.  c.  5,  it  is  enacted  that  no  action 
shall  be  maintained  against  any  person  in  whose  house,  or  chamber, 
any  fire  shall  accidentally  beg^n,  or  any  recompense  be  made  by  such 
person  for  any  damage  suffered,  or  occasioned  thereby  ;  provided  that 
nothing  in  this  Act  shall  extend,  or  be  construed  to  extend  to  any  ac- 
tion, covenant,  or  agreement  between  landlord  and  tenant. 

By  the  English  Statute,  all  persons  are  exempted(r)  from  actions 
for  injury  caused  by  accidental  fire  in  any  house,  except  in  case  of  spe- 
cial agreements  between  landlord  and  tenant;  but  the  law  of  Ireland 
in  relation  to  tenants  has  not  been  altered  by  the  Irish  Act,  as  all  te- 
nants are  in  effect  excluded  from  its  operation.  Hence,  therefore,  any 
tenant  holding  a  house  in  Ireland  for  a  life  or  lives,  or  for  any  other 
term  which  would  render  him  liable  to  an  action  in  nature  of  waste  for 
not  repairing  or  rebuilding  the  premises  if  destroyed  by  accidental 
fire,  in  the  absence  of  any  express  contract  on  the  subject,  still  conti- 
nues answerable  in  damages  to  his  landlord  for  such  permissive  waste ; 
and  the  sole  effect  of  the  Irish  Statute  is  to  protect  a  person  in  whose 
house  accidental  fire  originates,  against  demands  by  owners  of  adjoin- 
bg(«)  houses,  for  consequential  damages. 

44.  A  lessee  bound  by  a  general  covenant  to  repsdr,  is  answerable 
in  damages  for  not  rebuilding(^)  a  house  destroyed  either  by  accidental 
fire  or  by  tempest,  even  though  he  would  have  been  discharged  from 
responsibility  if  his  lease  had  been  silent  on  the  subject,  for  wherever 
a  party  by  his  own  contract  creates  a  charge  on  himself,  he  is  bound  to 
make  good  his  agreement.    In  an  action  of  covenant  for  not  keeping  a 


(n)  Gibson  0.  Wells.  1  New  Rep.  290; 
Horsfall  r.  Mather,  Holt's  N.  P.  C.  7. 

(o)  Heme  v,  Bembow,  4  Taunt.  764; 
but  see  Hughes  v.  Sullivan,  Hayes  &  J. 
App.  44. 

(p)  Anworth  v»  Johnson,  5  Carr.  & 
P.  239;  Ferguson  v.  Black,  2  Espin.  N. 
P.  C.  590. 

iq)  2  Geo.  I.  c.  5,  Irish ;  6  Anne,  c. 
31,  s.  6,  English,  perpetuated  by  the  10 
Anne,  c.  14,  Engush;  14  Geo.  III.  c. 


78,  8.  86,  English. 

(r)  Hargr.  note  377  to  Co.  Litt.  57,  A. 

(s)  Panton  v.  Isham,  3  Lev.  359;  1 
Salk.  19,  S.  C. 

(0  Year  Book.  40  Edw.  III.  fo.  6, 
B.,  by  Thorpe ;  Walton  v.  Waterhouse^ 
2  Saund.422,note2;  Compton  0.  Allen, 
Style,  162;  Ld.  Chesterfield  v.  The 
Duke  of  Bolton,  2  Com.  Rep.  627  ;  Bui- 
lock  V.  Dommett,  6  T.  R.  650 ;  Pym  v. 
Blackburn,  3  Vesey,  38. 
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bridge  in  repair,  the  defendant  pleaded,  that  by  an  extraordinary(ti)  flood, 
which  was  the  act  of  God,  the  bridge  was  broken  down,  and  upon  de- 
murrer the  plea  was  overruled.  So  a  lessee  having  covenanted  to  keep 
demised  premises  in  repair,  and  to  insure  them  against  fire  in  a  sum  of 
£600,  agreed  verbally,  on  the  expiration  of  the  lease,  to  continue  tenant 
at  an  increased  rent ;  the  house  having  been  destroyed  by  acckkatal 
fire,  it  was  ruled(v)  that  the  tenant,  by  holding  over  after  the  expiration 
of  the  term,  continued  subject  to  all  the  covenants  in  the  expired  lease, 
which  were  applicable  to  his  new  situation,  and  that  the  mere  advance 
of  rent  did  not  create  a  new  tenancy,  but  that  the  parties  must  be  sup- 
posed, in  other  respects,  to  have  had  reference  to  the  lease,  and  therefore 
that  the  tenant  was  liable  to  rebuild,  and  that  his  responsibility  was  not 
limited  to  the  sum  which  he  agreed  to  insure  on  the  premises, 

45.  For  the  purpose  of  protecting  the  lessee  agmnst  the  effect  of  i 
general  covenant(u')  to  repair  buildings,  in  case  of  their  destruction  by 
accidental  fire,  or  by  inevitable  accident,  an  exception  is  ofien  intro- 
duced of  casualties  arising  firom  fire  or  tempest ;  but  though  the  lessee 
will  be  exonerated  by  such  an  exception  in  the  covenant  to  repmr,  bom 
liability  to  rebuild,  he  still  continues  answerable(x)  for  payment  of 
the  reserved  rent  during  the  term :  and  where  premises  are  destroyed 
by  fire,  during  a  tenancy  from  year  to  year(y),  the  landlord  is  entitled 
to  recover  the  rent  in  an  action  for  use  and  occupation,  until  the  yearly 
holding  is  regularly  put  an  end  to  by  notice  to  quit.  An  optmon  wu 
formerly(2r)  entertained,  that  in  cases  of  this  description  a  Court  of 
Equity  would  restrain  a  landlord  from  enforcing  payment  of  his  rent 
until  the  premises  were  rebuilt,  or  would  compel  the  reversions  to  ac- 
cept a  surrender  of  the  tenant's  interest,  but  it  is  now  very  clearly  set- 
tled, that  a  tenant  has  no  equity  to  induce(a)  any  such  interference  in 
his  favour.  The  owner  of  a  cotton*fiictory,  with  steam-«ngine  and  ma* 
chinery,  by  indenture  demised  the  premises  for  twenty-one  years,  at 
the  yearly  rent  of  £103,  and  the  lessee  covenanted  to  pay  the  rent  do- 


(tt)  Brecknock  Navigation  o.  Pritch- 
ard,  6  T.  R.  750. 

(v)  Digby  V.  Atkinson,  4  Campb.  N. 
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Style,  47  ;  Aleyn.  26 ;  Belfour  v.  Wes- 
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(y)  Bakero.Holtai^l,4TaiiBt45; 
Izon  17.  Gorton,  5  Bing.  N.  C.  501 ;  7 
Scott,  537,  S.  C. 

(z)  Brown  v,  Quilter,  2  Amb.  619; 
Steele  v.  Wriffbt,  cited  1  T.  R.  706;  and 
see  Doe  dem.  Ellis  v.  Sandham,  I  T.  R. 
705 ;  Medwin  o.  Sandbam,  3  Swa.  68^ 

(a)  Holtzapffd  v.  Baker,  18  Veiej, 
115;  Hare  v.  Groves,  3  Asstr.  667. 
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ring  the  term,  and  to  keep  repaired  the  inside  of  the  factory,  outbuild- 
ings, fixtures,  and  machinery,  and  the  lessor  covenanted  to  maintain 
the  outside  brick-work  in  gt>od  repair  :  the  lease  did  not  contain  any 
exception  in  respect  of  accidents  by  fire.  After  the  lease  was  granted, 
an  insurance  was  effected  by  the  lessor,  on  the  fiactory,  buildings,  and 
machinery,  to  the  amount  of  £700,  and  the  premises  having  been  to- 
tally destroyed  by  fire,  he  received  the  entire  sum  insured.  Upon  a 
bill  in  Equity  by  the  lessee,  praying  that  the  landlord  should  be  com- 
pelled by  decree  to  expend  the  sum  received  by  him  on  the  insurance(A) 
along  with  the  old  materials,  in  rebuilding  and  reinstating  the  premises, 
and  that  the  lessee,  in  the  meantime,  should  be  dischai^ed  from  liability 
to  rent,  it  was  determined,  on  demurrer,  there  was  no  principle  of 
equity  entitling  the  lessee  to  any  relief. 

46.  No  warranty  can  be  implied  from  the  lease  of  a  dwelling-house, 
that  the  premises(c)  shall  be  reasonably  fit  for  habitation  at  the  com- 
mencement of  the  term,  or  shall  so  continue  during  the  demise ;  as  im- 
plied warranties  relate  only  to  the  estate,  and  not  to  the  condition  of 
the  property :  in  order  to  enable  a  tenant  to  avoid  his  lease,  and  refuse 
payment  of  the  reserved  rent,  it  must  appear  that  there  was  error(d), 
or  fraudulent  misdescription  of  the  premises  forming  the  subject  of  the 
demise,  or  the  premises  must  have  been  rendered  uninhabitable  by  the 
wrongful  act  or  de£atult  of  the  landlord.  Where  a  tenant  stipulated  to 
keep  a  dwelling-house  in  as  good  repair  as  when  he  took  it,  the  house 
baring  become  uninhabitable  in  consequence  of  a  defect  in  the  founda- 
tion, and  not  through  any  defiEiult  of  the  landlord,  it  was  ruled(6)  that 
the  tenant  was  bound  by  his  contract,  and  was  answerable  for  the 
rent. 

Where  a  lessor  is  bound  by  covenant  to  repair,  his  refusal  to  do  so 
aflfords  no  defence(/)  to  an  action  by  him  for  recovery  of  the  rent :  by 
a  lease  for  years  rendering  rent,  the  lessor(^)  covenanted  to  put  the 
premises  in  repair  at  the  commencement  of  the  term,  and  the  lessee 
i^eed  to  keep  them  in  repair  during  the  demise ;  in  an  action  of  debt 
for  rent,  the  lessee  pleaded  he  had  expended  the  sum  due  for  rent  in 

(b)  Leeds  o.  Cheetham^  1  Sim.  146.  (f)  Davies  v.  Stacey,  12  Ad.  &  Eli. 

(c)  Hart  o.  Windsor,  8  Jurist,   150,      606;  4  P.  &  Day.  157;  Weigall  v.  Wa. 
Exch. ;  Sutton  v.  Temple,  7  Jurist,  1065.      ters,  6  T.  R.  488 ;  and  seetiSe  "  Reple- 

(d)  Izon  V.  Gorton,  5  Bing.  N.   C.      rin,"  No.  64. 

507,  by  Tindal,  Ch.  J. ;  7  Scott,  537 1  (g)  Year  Book.  14  Hen.  IV.  fol.  27, 

Arden  o.  Pollen,  10  Mees.  &  W.  328;  case  35,  Bro.  Abr.  Dett.  pi.  72;  Year 

and  see  Edwards  o.  Halinder,  Poph.  46 ;  Book,  27  Hen.  VI.  fol.  10,  case  6,  Bro. 

2  Leon.  93 ;  Cro.  Elis.  285,  S.  C.  Abr.  Dett.  pi.  18. 

(e)  Arden r.Pullen»10  Mee6.&W.821. 
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putting  the  premises  into  repair  by  order  of  the  lessor,  and  the  plea  was 
held  insufficient. 

A  lessor  having  covenanted  to  keep  demised  premises  in  repair, 
the{h)  flank  wall  of  the  house  was  injured  by  the  act  of  a  third  person 
in  pulling  down  an  adjoining  building,  and  the  landlord  was  held  liable 
on  his  covenant,  as  he  ought  to  have  set  about  the  repairs  in  time  to 
prevent  the  mischief  which  ensued. 

47.  A  covenant  to  repair  and  yield  up  repaired  all  buildings  erected 
during  the  term,  extends  to  all  buildings  erected  for  purposes  of  trade(t) 
or  of  ornament(j),  and  deprives  the  tenant  of  any  right  to  remove  saeh 
buildings,  if  annexed  to  the  freehold :  so  a  covenant  to  leave  in  repair, 
at  the  end  of  the  term,  a  watermill,  with  all  fixtures  and  impravementt 
which  then  were,  or  should  be  made  during  the(A)  continuance  of  the 
demise,  was  held  to  include  a  pair  of  new  millstones  erected  by  the 
lessee,  although  the  upper  stone  was  only  supported  on  its  axis,  and 
not  firmly  fixed. 

48.  A  covenant  to  repair  and  keep  in  repair  will  be  violated,  if  the 
lessee  suffer  the  buildings  to  be  out  of  repair(/)  at  any  time  during  the 
term,  and  an  action  lies  for  the  breach  during  the  continuance  of  the 
demise,  but  in  such  cases  it  is  usual  only  to  give(m)  nominal  damages, 
because  the  lessee  may  afterwards  repair :  this  is,  however,  merely  a 
rule  of  discretion,  as  there  may  be  circumstances  which  would  warrant 
a  jury  in  giving  the  whole  value  of  the  repairs :  premises  being  demised 
for  three  lives  renewable  for  ever,  an  action(n)  was  brought  for  breach 
of  covenant,  when  only  one  of  the  ceatuique  vies  was  in  being,  and  it 
was  decided  that  the  proper  criterion  for  estimating  the  damages  was 
the  sum  which  would  be  necessary  to  put  the  premises  into  repair,  and 
not  the  diminution  which  the  landlord's  security  for  the  reserved  rent 
during  the  term,  might  have  sustained  by  reason  of  the  injury  done. 
If  the  lessee  covenant  to  leave  the  premises  in  as  good  a  state  as  he 
found  them,  an  action  does  not  lie(o)  until  the  determination  of  the 
lease,  as  they(/})  may  be  repaired  in  the  meantime,  though  a  different 


(A)  Green  v.  Eales,  2  Q.  B.  Rep.  225 ; 
1  Gale  &  Dav.  468. 

(0  Naylor  r.  GoUinpe.  1  Taunt  19 ; 
Thresher  r.  East  London  Water  Works 
Company,  2  B.  &  Cr.  606 ;  4  D.  &  Ry. 
62 ;  Sunderland  v.  Newton,  3  Sim.  450 ; 
The  King  v.  Topping,  M'Cl.  &  Y.  544 ; 
Storer  v.  Hunter,  3  B.  &  Cr.  368 ;  5  D. 
&  Ry.  240. 

0)  Penry  v.  Brown,  2  Stark.  N.  P. 
C.  403. 

(A;  Martyr  v.  Bradley,  9  Bing.  24 ;  2 


Moo.  &  So.  25. 

(t)  Luxmore  o.  Robson,  1  B.  &  AU. 
584 ;  Vivian  v.  Campion,  1  Salk.  HI ; 
Clow  V.  Brogden,  2  Mann  &  Gr.  39;  9 
Scott's  N.  R.  302,  S.  C. 

(m)  Moore  o.  Clark,  5  Taunt  96.  b; 
Chambre,  Justice. 

(n)  Nixon  v.  Denbam,  1  Jebb  k  Syma* 
416;  1  Irish  Law  Rep.  100. 

(o)  Shepp.  Touchst  173. 

(^p)  MainS  Case,  5  Rep.  20,  B. 
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rale  preTails  with  respect  to  cutting  trees,  because  they  cannot  be  re- 
instated. 

A  covenant  to  repair  a  house,  or  the  banks  of  a  riyer(9),  where  the 
bjury  is  caused  by  a  sudden  accident,  is  not  considered  to  be  broken, 
until  a  convenient  time  for  making  necessary  reparations  shall  have 
elapsed.  If  a  tenant,  on  the  expiration  of  his  lease,  leave  premises  out 
of  repair  contrary  to  his  covenant,  the  landlord  will  be  entitled  to  recover 
not  only  the  actual(r)  expense  of  the  repairs,  but  also  compensation  for 
the  loss  sustained  by  reason  of  his  being  unable  to  make  use  of  the  pre- 
mises whilst  under  repair.  A  party  having  covenanted  to  grant  a  lease 
of  certain  premises  for  a  term  of  twenty-one  years,  from  March,  1820, 
as  8oon(«)  as  he  could  procure  a  license  from  the  lord  of  the  manor  for 
that  purpose,  and  the  intended  lessee  covenanted  that  he  would  from 
time  to  time  during  the  term  to  be  granted^  keep  the  premises  in  repair : 
the  defendant  entered,  and  having  enjoyed  the  premises  for  the  whole 
term,  it  was  ruled  that  he  was  liable  for  breach  of  the  covenant  to  re- 
pair, though  no  lease  was  ever  made,  nor  any  license  obtained  for  that 
purpose. 

49.  In  addition  to  the  usual  covenant  to  repair,  a  special  clause  is 
often  inserted  in  leases,  empowering  the  landlord  to  enter  upon  and 
view  the  condition  of  demised  premises,  and,  on  leaving  notice  in  writ- 
ing of  defects,  binding  the  lessee  and  those  deriving  from  him,  to  make 
the  necessary  repairs  within  a  specified  time :  these  covenants  should 
be  separate  and  independent,  but  where  leases  are  negligently  framed, 
doubts  sometimes  arise,  whether  an  action  can  be  maintained  on  the 
general  covenant  for  not  repairing,  without  a  previous  notice  in  writing 
pursuant  to  the  subsequent  clause  on  the  same  subject.  Where  a  lessee 
covenanted  to  repair  at  all  times,  as  occasion  should  require,  and  at 
farthest  within  three  months  after  notice  given  of  any  decay  or  want  of 
reparation,  it  was  ruled(^)  that  the  previous  service  of  notice  was  re- 
quisite in  order  to  enable  the  landlord  to  maintain  an  action  for  not 
repairing :  but  upon  a  covenant  by  lessee,  that  he  would  from  time  to 
time  during  the  term,  after  three  months'  monition,  sufficiently  repair, 
and  at  the  end  of  the  term  leave  the  premises  sufficiently  repaired,  it  was 
determined  that  the  notice(z<)  only  referred  to  repairs  within  the  term, 
and  that  the  clause,  ''  to  leave  the  premises  repaired  at  the  end  of  the 

{g)  Anon.  1  Dyer,  33,  A.,  pi.  10.  (0  Horsefall  v.  Testar,  7  Taunt.  385 ; 

(r)  Woods  V.  Pope,  6  Carr.  &  P.  782,  1  B.  Moore,  89 ;  and  see  Slater  v.  Stone, 

1  Bing.  N.  C.  467 ;  1  Scott,  536,  S.  C.  Cro.  Jac.  645. 

(«)  Pistor  v.  Cater,  9  Mees.  &  W.  (u)  Harflet  v.  Butcher,  Cro.  Jac.  644. 
315. 
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term/'  was  distinct,  and  independent  of  the  former  clause,  and  bound  the 
tenant  to  leave  the  premises  in  repair  without  any  previous  notice. 

A  lessee  having  covenanted  to  repair  the  premises,  and  the  same 
so  repaired,  to  yield  up  to  the  landlord  at  the  end  of  the  term,  and 
that  it  should  be  lawful  for  the  lessors  to  enter  upon  the  premises  for 
the  purpose  of  viewing  the  state  and  condition  thereof,  and  to  give,  or 
leave  on  the  premises(i;)  notice  in  writing  to  repair  in  six  months, 
within  which  period  the  lessee  covenanted  to  do  so,  the  Court  held  that 
the  covenants  were  distinct  and  independent,  and  that  it  was  not  ne- 
cessary to  give  notice  prior  to  an  action  for  not  repairing.     If  a  lease 
contain  a  general  covenant  to  repair,  along  with  a  separate  covenant 
for  the  same  purpose,  requiring  notice  of  defects  to  be  given ;  after  ser* 
vice  of  the  notice,  and  before  the  lapse  of  time  specified  for  making 
reparations,  the  landlord(«;)  may  abandon  his  notice,  and  bring  an 
action  for  not  repairing  under  the  general  covenant ;  but  the  service  of 
such  notice  will  prevent  the  landlord  from  availing  himself  of  a  clause 
of  re-entry  for  breach  of  the  covenant  in  not  repairing,  until  after  tiie 
time  limited  by  the  notice  shall  have  expired  :  however,  in  a  preceding 
case,  where  a  landlord  served  notice  to  repair  JbrtkunA^  it  was(x) 
held  that  he  might  at  any  time  proceed  for  recovery  of  the  possession 
under  the  condition  of  re-entry.     Where  a  lease  contained  a  covenant 
to  repair  within  one  month  after  notice  thereof  in  writimg^  it  was(y) 
ruled  that  a  declaration  for  breach  of  covenant  in  not  repairing  at  the 
end  of  a  month  aft«r  notice  for  that  purpose,  was  defective  in  omitting 
to  allege  that  such  notice  was  given  in  writing :  and  if  the  covenant 
to  repair  make  an  exception(2r)  of  reasonable  use  and  wear,  and  the 
assignment  of  the  breach  does  not  notice  the  exception,  the  declaration 
will  be  bad  on  demurrer :  and  if  a  lease  contain  a  general  covenant  to 
repair,  and  a  distinct  covenant  to  repair  after  notice,  and  the  declara- 
tion in  covenant  bring  forward  the  special  clause  to  repair  after  notice, 
as  a  ground  for  claiming  damages,  and  it  is  mixed  up  with,  and  not 
distinguished  from  the  damages  claimed  on  the  general  breach  cvf  co- 
venant, it  will  be  open  to  a  special  demurrer,  though  the  defect  will  be 
cured  by  verdict. 


(u)  Wood  V,  Day,  7  Taunt.  646 ;  1 
B.  Moore,  382  ;  Koe  cfem.  Goatly  v, 
Paine,  2  Campb.  N.  P.  C.  520;  Doe 
dem,  De  Rutzen  v.  Lewis,  5  Ad.  &  Ell. 
277 ;  6  Nev.  &  M.  764,  S.  C. 

(to)  Doe  dem.  Morecraft  v.  Meuz,  4 
B.  &  Cress.  609;  7  D.  &  Rj.  98;  1 
Carr.  &  P.  346. 

{x)  Roe  dem.  Goatlj  v.  Paine,  2 
Campb.  N.  P.  C.  520 ;  Doe  denu  More- 


craft  V.  Meuz,  4  B.  &  Cr.  606. 

{y)  Wright  o.  Goddard*  8  Ad.  &  ED. 
144;  SNev.&P.  361,S.C. 

{z)  Wright  V,  Goddard,8  Ad.  &  £U. 
144 ;  3  Nev.  &  P.  361  ;  Browne  v.  Knill. 
2  Brod.  &  B.  395;  5  Moore,  164;  Va- 
▼asour  9.  Ormrod,  6  B.  &  Cr.  4SO ;  9 
D.  &  Ry.  597;  Tempany  o.  BurnanL 
4  Campb.  N.  P.  C.  20. 
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50.  A  covenant  that  it  shall  be  lawful  for  the  lessor,  bis  heirs  and 
assigns,  and  his  and  tbeir(a)  agents,  during  the  term,  at  convenient 
times  in  the  day-time,  to  enter  and  come  into  and  upon  the  demised 
preniises,  or  any  part  or  parcel  thereof,  there  to  view,  search,  and  see 
the  state  and  condition  thereof,  is  not  broken  by  refusing  to  admit  the 
party  into  certain  rooms,  where  no  previous  notice  had  been  given  of 
the  intended  visit,  for  the  time  cannot  be  considered  convenieni  unless 
previous  notice  be  given  that  the  landlord  is  coming. 

51.  Where  personal  representatives  of  a  deceased  lessee  for  years 
enter  into  the  occupation  of  demised  premises,  a  plea  that  they  yield  no 
profit,  and  that  there  are  no  assets,  does  not  afford  any  defence(6)  to 
an  action  of  covenant(c)  for  not  repairing,  but  an  offer  to  surrender 
the  lease,  if  promptly  made,  will  assist  such  parties  in  answering 
breaches  of  covenant  for  not  repairing,  arising  after  such  offer  was 
made. 

52.  Eviction  either  by  the  lessor  himself(£/),  or  by  title  para- 
mount(e),  out  of  parcel  of  the  demised  premises,  is  no  answer  to  an 
action  of  covenant  for  not  repairing,  unless  the  repairs  were  to  be  made 
upon  the  part  of  the  premises  out  of  which  the  tenant  was  expelled.  In 
ao  action  of  covenant  by  landlord  against  tenant  for  not  repairing,  for 
underletting,  and  ploughing  ancient  meadow,  a  plea  that  before  any  of 
the  breaches  assigned,  the  tenant  was  evicted  and  kept  out  of  part  of 
the  demised  premises  by  the  landlord's  authority,  was  held  insufficient 
on  demurrer(/*),  as  such  a  plea  has  not  the  same  force  with  respect  to 
other  covenants,  as  it  is  admitted  to  have  in  answer  to  a  breach  of  co- 
venant in  payment  of  rent. 

53.  The  reUtion  of  landlord  and  tenant  creates  an  implied(^)  obli- 
gation on  the  tenant,  to  cultivate  his  &rm  in  a  manner  conformably  to 
the  prevalent(A)  usage  of  the  country  where  the  lands  lie,  and  though 
the  tenant  holds  under  an  agreement  in  writing,  the  custom  of  the 
neighbourhood  may  be  relied  on,  if  not  inconsistent(t)  with  the  terms 

(a)  Doe  dem.  Wetherell  v.  Bird,  6  Condiaon ;  N.  pi.  2. 

Carr.  &  P.   195 ;  same  case  on  other  (/)  Newton  v.  AUin,  1  Gale  &  Dav. 

poiots,  2  Ad.  &  £11.  161 ;  4  Ney.  &  M.  44;  1  Q.  B.  Rep.  518,  S.  G. 

285.  (g)  Powley  v.  Walker,  5  T.  R.  373 ; 

(6)  Tremeere  v,  Morrison,  1  Bing.  Brown    v,  (>ump,    1    Marsh*  567;    6 

N.  C.  89 ;  4  Moore  &  Sc.  603,  S.  C.  Taunt.  300,  S.  C. ;  Granger  v.  Collins, 

(c)  Reid  V.  Lord  Tenterden,  4  Tyrw.  6  Mees.  &  W.  458. 

111-120,  by  Bayley,  Baron.  (A)  Legh  ».  Hewitt,  4  East,  154 1  An- 

{d)  Hodgskin  o.  Queenborough,  Wil-  grerstein  v.  Handson,  1  Cro.  M.  &  Rose, 

les,  129 ;  Snelling  v.  Stagg,  Bull.  N.  P.  789 ;  5  Tyrw.  383,  S.  C. 

165.  (0  Wiggleswortb  v.  Dallison,  1  Doug. 

(e)  Carrell  o.  Kead,  Owen,  65 ;  Moor,  201 ;  Senior  v.  Armltage,  Holt's  N.  P. 

404;  Cro.    £1.  374;  1   Ro.    Abr.  453,  C.  197. 
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of  the  contract :  an  implied  undertaking  to  use  and  occupy  demised 
premises  in  a  good  and  husbandlike  manner,  according  to  the  custom 
of  the  country  where  the  lands  lie,  does  not  render  proof  of  any  predse 
custom  necessary  in  respect  to  the  course  of  husbandry,  for  where  it 
appeared(j)  that  some  farmers  put  a  fourth,  and  none  more  than  a 
third  part  of  their  fiirms  in  tillage  at  the  same  time,  it  was  held  to  be  a 
violation  of  good  husbandry,  and  of  the  custom  of  the  country,  to  till 
at  once  half  of  the  &rnL  Upon  a  declaration  complaining  against  a 
tenant  for  carrying  away  in  an  untenantable  manner,  and  contrary  to 
the  custom  of  the  country,  several  loads  of  hay  from  the  &rm,  without 
bringing  back  and  spending  on  the  premises  an  equal  number  of  loads 
of  manure,  it  was  ruled(A)  that  a  plea  denying  the  existence  of  any 
such  custom  was  a  sufficient  answer :  under  a  general  contract  by  a 
tenant  to  keep  the  whole  farm  constantly  in  grass,  a  declaration  for 
breach  of  the  agreement  in  not  farming  the  lands  in  a  husbandlike 
manner(/)  cannot  be  supported,  because  there  was  no  unqualified  sti- 
pulation to  use  the  land  in  a  husbandlike  manner,  but  so  to  use  it  by 
keeping  it  in  grass. 

Where  a  tenant  entered  into  possession  of  a  £ann,  on  a  lease  for 
nineteen  years,  prescribing  a  certain  course  of  cultivation  for  the  first 
sixteen  years,  and  a  different  course  for  the  last  three  years  of  the 
term,  under  the  penalty  of  an  additional  rent  for  the  latter  period, 
and  the  tenant  having  neglected  to  comply  with  the  prescribed  roles 
during  the  last  three  years,  it  was  decided(m)  by  the  House  of  Lords, 
he  was  liable  to  the  pensJ  rent,  and  that  the  adoption  by  the  tenant  of 
the  same  course  of  cultivation  as  was  required  by  the  leases  of  the 
other  tenants  on  the  same  estate,  or  the  knowledge  of  the  landlord 
that  the  tenant  had  done  so,  did  not  afford  any  valid  ground  of  de- 
fence. 

54.  A  tenant  having  stipulated  that  he  would  not  sell,  cart,  or  con- 
vey away  any  dung,  compost,  or  manure  from  the  farm,  two  cows  be^ 
longing  to  a  stranger  were  allowed  gratuitously  to  stand  in  the  farm- 
yard, and  it  was  ruled(n)  that  the  removal  of  the  dung  produced  by 
the  two  cows  while  they  remained  in  the  farm-yard,  though  supplied  by 
their  owner  with  provender  from  other  land  during  all  the  time,  was  a 

(J)  Legh  V.  Hewitt,  4  East,  154 ;  and  2  Mann  &  Gr.  523 ;  2  Sc.  N.  R.  685. 
see  Lord  Falmouth  o.  Thomas,  3  Tjrw.  (I)  Saunderson  v,  Griffiths,  5  B.  & 

26^0 ;  I  Cro.  &  M.  89,  S.  C.  Cr.  909 ;  8  D.  &  Ry.  643. 

(A)  Hartley  v.  Burkitt,  4  Bing.  N.  C.  (i»)  Miller  ».  Lord  Gwydir,  2  Wik. 

667 ;  6  Scott,  497 ;  Angerstein  v.  Hand-  &  Shaw,  52. 

son,  1  Cro.  M.  &  Rose.  796 ;  5  Tyrw.         (n)  Hindle  v.  PoIUtt,  6  Mees  &  W. 

383.  S.  C. ;  Doe  dem.  Winnall  v.  Broad,  529. 
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breach  of  the  stipulation,  as  such  manure  was  considered  to  be- 
long to  the  farm,  and  not  as  being  the  property  of  the  owner  of  the 
cattle. 

55.  Where  a  particular  sum  of  money  is  inserted,  for  the  purpose 
of  securing  the  observance  of  a  covenant  or  agreement,  it  is  immaterial 
whether  the  term  <^  penalty  or  liquidated  damages"  be  used,  as  the 
meaning(o)  of  the  expression  depends  on  the  intention  of  the  parties 
to  be  collected  from  the  whole  frame  of  the  instrument :  however,  if  a 
party  contract  to  pay  a  spedfied  sum  as  stipulated  damages,  or  as  a 
sum  to  be  forfeited  on  nonperformance  of  an  agreement,  such  as  not  to 
carry  on(j9)  a  particular  trade  or  business,  or  to  pay  an  increased  rent 
in  case  the  lessee  should(9)  not  reside  on  the  premises,  or  should  con- 
tinue a(r)  specified  nuisance,  or  to  pay  a  certain  sum  for  every  acre(«) 
of  the  premises  which  the  lessee  should  convert  into  tillage,  or  to  pay 
£500,  if  either(^)  party  &il  to  perform  his  part  of  the  contract,  such 
sum  is  to  be  considered  as  stipulated  damages :  but  a  covenant  to 
pay  a  sum  of  money  as  liquidated  damages,  on  the  breach  of  any  one 
of  a  series  of  stipulations(ii),  varying  in  their  degrees  of  importance, 
such  sum  will  be  esteemed  in  nature  of  a  penalty,  as  it  cannot  be 
presumed  that  the  parties  intended  that  a  sum  of  money  applicable 
to  all  the  stipulations,  should  be  forfeited  upon  the  breach  of  any  one 
of  them. 

56.  A  Court  of  Equity  will,  in  many  cases,  interfere  to  restrain 
breaches  of  covenant  by  tenants,  where  the  legal  remedy  is  inadequate 
or  defective.  Injunctions  may  be  obtained  for  the  purpose  of  restrain- 
ing lessees,  or  persons  deriving  from  them,  from  injuring  or  destroy- 
ing(t7)  the  banks  of  rivers,  or  of  ponds  which  they  covenanted  to  repair, 
or  from  diverting  a  water-course(u;),  or  from  converting  meadow  or 


(o)  Barton  v.  Glover,  Holt's  N.  P.  C. 
45,  note;  Randal  v.  Eicerest,  Moo.  & 
Malk.  41 ;  Jones  v.  Green,  3  Y.  &  Jerv. 
304;  Boys  v.  Ancell,  5  Bing.  N.  C.  396; 
7  Scott,  364;  Leighton  v.  Wales,  3 
Mees.  &  W.  543;  French  v.  Macale,  2 
Dm.  &  Warr.  269 ;  4  Irish  Eq.  Rep.  568 ; 
7  Bythew.  84;  3  Stark.  Evidence,  851 ; 
2Pothier  on  Obligations,  by  Evans,  81 ; 
Bee  post,  title  "Waste,"  Nos.  27  and  28. 

{p)  Barton  v.  Glover,  Holt,  N.P.  C. 
45 ;  Crisdee  v.  Bolton,  3  Carr.  &  P.  240. 

(g)  Ponsonbj  o.  Adams,  2  Bro.  Pari. 
Ca.  431. 

(r)  Hnband  v.  Grattan,  Ale.  &  Nap. 
389. 

(«)  Rolfe  V.  Peterson,  2  Bro.  Pari. 
Ca.  436;  Farrant  v.  Olmius,  3  B.  &  Aid. 


692 ;  Gerrard  v.  O'Reilly,  2  Conn.  &  L. 
165;  Dru.  &Warr. 

(0  Reilly  V.  Jones,  I  Bing.  302;  8 
Moore,  244;  Magrane  v,  Archbold,  1 
Dow's  Pari.  Ca.  107. 

(ti)  Astley  V.  Weldon,  2  Bos.  &  P. 
346;  Smith  v.  Dickenson,  3  Bos.  &  P. 
630;  Davies  v.  Penton,  6  B.  &  Cr.216; 
9  D.  &  Ry.  369;  Kemble  v.  Farren,  6 
Bine.  141 ;  3  Moo.  &  P.  425;  Horner 
t?.  Flintoff.  9  Mees.  cSc  W.  678. 

(v)  Ld.  Bathurst  v.  Burden,  2  Bro. 
Cha.Ca.64;  Ld.  Kilmorey  v.  Thackeray, 
2  Cha.  Ca.  65,  cited. 

(to)  Lang  V.  Newdigate,  10  Vesey,  192 ; 
Dewhirst  v.  Wrigley,  Rep.  by  C.  P. 
Cooper>  319. 
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pa8ture(a:)  into  arable  land,  or  from  carrying  on  a  8pecified(jf)  trade  in 
violation  of  express  covenants,  or  from  pulling  down  and  altering(z) 
buildings,  contrary  to  express  covenant  for  the  maintenance  of  buildings 
erected,  or  to  be  erected  on  demised  premises,  or  to  prevent  an  outgoing 
tenant  from  pulling  down(a)  houses,  and  carrying  away  their  materials, 
or  from  removing  fixtures,  or  taking  away  (6)  crops  or  manure,  contrary 
to  agreement. 

A  yearly  tenant  is  bound  to  manage  his  farm  in  a  husbandlike 
manner,  according  to  the  usage  of  his  neighbourhood,  and  the  same 
general  principles  are  equally  applicable  to  such  an  interest,  as  to  a 
lease  for  a  longer  term,  and  an  injunction  will  begranted(c)  to  restrain 
a  tenant  from  year  to  year  from  taking  away  crops  or  manure,  contrary 
to  the  usual  course  of  husbandry,  or  from  damaging  hedge-rows,  or 
sowing  mustard-seed,  or  other  injurious  crop,  or  from  committing  acts 
in  the  nature  of  waste.  Although  a  tenant,  by  continuing  in  posses- 
sion after  the  expiration  of  his  lease,  without  any  new  contract,  holds 
subject  to  such  of  the  covenants  of  the  expired  lease  as  are  applicable 
to  the  situation  of  the  parties ;  yet  a  Court  of  Equity  will  not  infer, 
from  the  mere  act  of  holding  over,  that  the  stipulations  contained  b 
the  lease  apply  to  the  condition  of  the  lessee(if)  in  such  new  relation : 
and  under  such  circumstances  an  injunction  will  only  be  extended  to 
acts  of  the  tenant  amounting  to  waste,  and  not  to  implied  covenants, 
as  to  cultivation.  A  tenant  having  entered  under  an  agreement  to  ma- 
nage and  yield  up  a  farm  agreeably  to  the  manner  in  which  it  was  ma- 
naged and  given  up  by  the  preceding  tenant,  is  only  bound  to  manage 
and  leave  it  in  such  manner(e)  as  the  landlord  permitted  the  former  te- 
nant to  treat  the  land ;  and  even  if  it  were  meant  that  the  covenants  of 
the  expired  lease  should  govern  the  new  holding,  the  landlord,  bysof- 
fering  them  to  be  violated  by  the  former  lessee,  loses  any  right  to  com- 
plain of  a  subsequent  infringement  by  the  new  tenant. 


(x)  Ld.  Grey  de  Wilton  v,  Saxon,  6 
Vesey,  106 ;  Drury  v,  Molins,  6  Vesey, 
328 ;  City  of  London  v,  Pogh,  4  Bro. 
Pari.  Ca.  395. 

(y)  Barret  o.  Blaffrave,  5  Vesey,  555 ; 
Worden  v.  EUers,  Eden  on  Injunctions, 
199;  Macher  v.  The  Foundling  Hospi- 
tal, 1  Ves.  &  B.  188. 

(z)  Corporation  of  London  v.  Vena- 
bles,  6  Carr.  &  P.  196,  note ;  Mason  v. 
Mason,  Flan.  &  K.  429. 

(a)  Mayor  of  London  v.  Hedger,  18 
Vesey,  356. 

{b)  Geast    v,  Ld.  Belfast,  3  Anitr. 


749,  note ;  Pulteney  v.  Sheltooi  5  Vesej, 

147-260,  note;    Onslow  v.  »  16 

Ves.  173 ;  Pratt  v.  Brett,  2  Msdd.  Rep. 
62 ;  but  see  Johnson  v.  Goldsvaine,  3 
Anstr.  749 ;  Lathropp  v.  Marsh,  5  Ve- 
sey, 259. 

(c)  Onslow  V, ,  16  Vesey,  173; 

Pratt  V.  Brett,  2  Madd.  Rep.  62;  Kimp- 
ton  p.  Eve,  2  Ves.  &  B.  353. 

(d)  Kimpton  v.  Eve,  2  Ves.  &  a  S5S. 

(e)  Liebenrood  e.  Vines,  1  MeriT.  15 ; 
and  see  Barret  o.  Blagrave,  6  Veiejt 
104. 
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57.  A  Court  of  Equity  will  not,  upon  motion,  order  a  lessee  or  co- 
venantor, in  direct  terms,  to  perform  any  8pecific(/')  act,  though  an 
injunction  will  be  awarded,  in  many  instances,  by  means  of  which  the 
same  object  may  be  indirectly  attained.  Lord  Eldon  refused  to  order 
a  defendant(^)  to  repair  the  banks  of  a  canal,  or  to  restore  a  stop-*gate, 
but  restrained  him  from  obstructing  the  plaintiff  in  navigating  the  canal 
for  the  necessary  purposes  of  his  mill,  or  from  obstructing  him  in  the 
enjoyment  of  the  demised  premises,  by  continuing  to  keep  the  canal, 
or  its  banks,  gates,  or  works,  out  of  repair,  or  by  continuing  the  re^ 
movai  of  the  stop^ate :  and  though  a  Court  of  Equity  cannot  compel 
the  tenant  of  a  house  to  carry  on  any  particular  trade  or  business  in  it, 
yet  the  tenant  may  be(A)  prevented  from  using  the  house  for  any  other 
purpose,  as  an  injunction  is  often  merely  prohibitory  in  form,  though 
mandatory  in  effect. 

A  covenant  to  repair  will  not  be  specifically  enforced(t)  in  Equity, 
nor  will  a  tenant  be  relieved  against  a  forfeiture(^')  of  his  lease,  incurred 
for  a  breach  of  covenant  in  not  repairing.  Instances  have  occurred,  in 
which  a  covenant  to  build(A)  has  been  specifically  decreed,  and  Lord 
Roslyn  said,  that  if  an  agpreement(/)  to  build  were  in  its  nature  de- 
fined, a  decree  might  be  made  for  its  specific  execution.  Where  a  les- 
see covenanted  to  build  a  house,  corresponding  in  its  elevation(m)  with 
the  adjoining  houses,  a  decree  was  made  compelling  the  tenant,  who 
had  erected  a  house  in  a  manner  not  conformable  to  the  contract,  to 
alter  the  elevation  accordingly.  So  a  lessee  having  covenanted  that 
buildings  should  be  erected  according(»)  to  a  general  plan,  an  injunc- 
tion was  awarded,  restraining  a  breach  of  the  covenant,  because  a  land- 
lord, in  such  instances,  is  stipulating  not  only  for  his  own  benefit,  but 
for  the  benefit  of  all  the  tenants  in  his  neighbourhood,  and  if  such  a 
covenant  be  dispensed  with  in  favour  of  some  of  the  tenants,  Equity 
will  not  interfere  to  prevent  its  infringement  by  others. 

A  Court  of  Equity  will  enforce  specific  performance  of  a  contract 


(/)  Ryder  V.  Bentham,  1  Vez.  Sen. 
543;  Attomev-Geueral  v.  Bentham,  1 
Dick.  277,  S.  C. ;  Anon.  1  Ves.  J.  140. 

(g)  Lane  o.  Newdigate,  10  Vesey,  194 ; 
Robinson  o.  Ld.  Byron,  1  Bro.  Cba.  Ca. 
188. 

(A)  Hooper  v.  Brodrick,  1 1  Sim.  47. 

(t;  City  of  London  v,  Nash,  3  Atk. 
515;  1  Vez.  Sen.  12;  Rayner  o.  Stone, 
2  Eden,  128;  Whistler  o.  Manwaring,  1 
Wood.  465,  note ;  Moseley  v.  Virprin,  3 
Vesey,  185 ;  Flint  r.  Brandon,  8  Vesey, 
159. 


(J)  Hill  V.  Barclay,  6  Vesev.  402 ;  18 
Vesey,  56;  Bracebridge  v.  Buckley,  2 
Price,  200. 

CA)  Holt  V.  Holt,  2  Vern.  822 ;  City 
of  London  v.  Nash,  3  Atk.  515 ;  Allen 
V.  Harding,  2  Eq.  Ca.  Abr.  17 ;  Rock  v. 
Worth,  1  Vez.  S.  461 ;  Pembroke  v. 
Thorpe,  3  Swa.  437. 

(/)  Moseley  v.  Virgin,  3  Vesey,  184. 

(m)  Franklyn  v.  Tuton,  5  Madd.  469. 

(n)  Roper  v.  Williams,  Turner  &  Rus. 
18;  Duke  of  Bedford  v.  The  British 
Museum,  2  My.  &  R.  552. 
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to  execute  certain  defined  work  on  another's  property,  in  which  the 
party  complaining  has  such  an  interest  in  the  contract,  as  to  render  da- 
mages an  inadequate  compensation  for  a  breach  of  the  obligation.  A 
rail-road  company(o)  having  contracted  to  construct,  and  maintain  an 
archway  under  the  railway,  at  such  place  as  the  plaintiff  should  think 
most  convenient  in  his  pleasure  grounds,  and  should  complete  the  ap- 
proaches, a  decree  was  pronounced  directing  the  company  to  form  and 
complete  an  archway,  with  approaches,  conformably  to  the  agreement 
within  a  reasonable  time. 

58.  It  is  a  general  rule,  that  a  party  cannot  be  compeUed  to  answer 
a  bill  in  Equity,  which  may  subject  him  to  penalties ;  but  a  person 
who,  by  his  own  agreement,  subjects  himself  to  a  payment  in  nature  of 
a  penalty,  for  doing  a  particular  act,  cannot  protect  himself  against 
giving  a  discovery  of  such  acts.  Where  a  lessee  covenanted  not  to  dig 
sand,  loam,  or  gravel(p),  except  for  the  purpose  of  building  on  the  demi- 
sed premises,  with  a  proviso,  that  if  he  should  dig  any  of  the  prohibited 
articles  for  any  other  purpose,  he  should  pay  twenty  shillings  a  cartp 
load  ;  and  having  afterwards  dug  large  quantities  of  each  article,  upon 
a  bill  for  discovery  of  the  quantities  raised,  waiving  any  possible  advan- 
tage of  a  forfeiture  of  the  term,  a  demurrer  by  the  lessee,  because  the 
discovery  might  subject  him  to  payment  by  way  of  penalty,  was  over- 
ruled. So  a  lessee  having  covenanted  that  he  or  his  assigns  should 
not,  at  any  time  during  the  last  three  years  of  the  term,  sow  more  than 
seventy  acres  of  clover  in  any  one  year,  or  if  he  did  so,  that  he  should 
pay(^)  an  additional  rent  of  ten  pounds,  for  every  acre  above  seventy 
acres,  for  the  residue  of  the  term,  in  the  same  manner,  and  at  the  same 
times  as  the  yearly  rent  reserved  by  the  lease  was  made  payable :  upon 
a  plea  to  a  bill  for  discovery  of  breaches  of  the  covenant,  in  aid  of  an 
action  at  law,  it  was  ruled  that  the  additional  rent  was  in  nature  of  li- 
quidated damages,  and  not  of  penalties,  and  the  plea  was  overruled. 

(p)  Storer  v.  The  GreatWestem  Rail-  (p)  Richards  v.  Cole,  Ld.  Redflsdak'i 

way  Company,  2  Yo.  &  Coll.  48,  in  Chan. ;  Treatise,  196. 

but  see  Emogton  v.  Aynesley,  2  Bro.  (^)  Jones   r.  Green,  8  Yo.  &  Jer?. 

Cha.Ca.340;Lucast7.Conierford,3Bro.  298;   Rolfe  v.  Peterson,  2  Bro.  Pari. 

Cha.  Ca.  1 66 ;  1  Vesey,  J.  235 ;  8  Simons,  Ca.  436 ;  Benson  v.  Gibson,  3  Atk.  395 ; 

499;  Flint  v.  Brandon,  8  Yesey,  159.  Aylett  o.  Dodd,  2  Atk.  239. 
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59.  Amgnees  of  leasehold  Interests, 

cniy  bounaby  Covenants  running 
with  the  Land. 

60.  Nature  of  such  Covenants, 

61.  Cooenants  running  unth  the  Land, 

or  Reversion  at  Common  Law. 

62.  Statute  of  Reversions, 

63.  Construction  of  the  Statute, 

64.  Benefit  of  Cooenants  lost  by  Mer- 

ger  of  immediate  Reversion. 

65.  Roach  y.  fVadham. 

66.  Covenants   respecting  incorporeal 

Hereditaments. 

67.  fFhere  Lease  executed  only  by  LeS' 
see. 

68.  Benefit  of  Covenants  by  Stranger , 

with  the  Owner  of  Land  to  which 
they  relate. 

69.  Whether  the  Burthen  of  Covenants 

runs  with  tlieLand,where  relation 
of  Landlord  and  Tenant  does  not 
subsist. 

70.  Covenants  for  Payment  of  Rent- 

charges. 
71 for  Production  of  TitleDeeds. 


72.  Lessor  may  sustain  Covenant  for 

Rent,  after  parting  with  Rever- 
sion. 

or  for  not  repairing,  [after 

parting  with  the  Rent. 

73.  Collateral  Covenants, 

74.  Covenants  by  Lessee  with  equitable 

Owner,  do  not  run  with  the  Land. 

75.  Remainder-man  deemed  Assignee 

of  the  Reversion. 

76.  Remedy  given  by  Statute  of  Rever- 

sions recwrocoL 

77.  Implied  Covenants  run  with  the 

Land. 

78.  Cocenants  running  with  Land,  as 

long  as  the  Reversion  and  Subject 
of  Covenant  belong  to  samePerson. 

79.  Covenants  to  submit  to  Arbitration 

Matters  respecting  the  Premises. 

80.  Covenants  as  to  Dealings  in  Trade. 

81.  Miscellaneous  Covenants  not  run- 

ning with  the  Land. 

82.  Summary  of  Covenants  in  Leases, 

running  tcith  the  Land,  or  with 
the  Reversion. 


59.  Parties  to  leases  may  by  covenant  bind  themselves^  and  their 
real  and  personal  assets,  and  will  be  answerable  in  damages  for  any 
breach  of  their  obligations ;  but  it  would  cause  great  confusion  if  par- 
ties were  allowed  to  invent  new  modes  of  holding  and  enjoying  real 
property,  and  through  the  medium  of  covenants  impress  upon  their  lands 
a  peculiar(a)  character,  which  should  follow  them  into  the  hands  of  as- 
signees, however  remote.  If  a  person  were  allowed  to  bind  the  succes- 
sive assignees  of  the  tenant's  interest,  during  the  continuance  of  the 
lease,  to  take  lime  from  a  particular  kiln,  or  coals  from  a  particular  pit, 
or  to  employ  the  members  of  a  particular  corporate  body  in  executing 
any  work  to  be  done  on  the  premises,  it  would  be  hardly  possible  to 
know  what  rights  the  acquisition  of  any  parcel  of  land  conferred,  or 
what  obligations  it  imposed.  The  law,  therefore,  only  suffers  such  co- 
venants as  run  with  the  land,  or  are,  in  some  measure,  annexed  or  ap- 
purtenant to  it,  to  affect  demised  premises  in  the  hands  of  persons  who 


(a)  Keppell  t;.  Bailey,  2  My.  &  K.517;  Coop.  Select  Ca.  298. 
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take  by  assignment  of  the  term,  and  who  only  become  privy  to  the  lessor 
through  the  estate  which  they  take  by  assignment.     In  order  to  render 
the  assignee  of  a  lessee  liable  to  an  action  for  breach  of  covenant,  at  the 
suit  of  a  person  with  whom  he  did  not  contract,  a  privity  must  exist 
between  the  assignee  and  the  person  to  whom  he  becomes  engaged, 
and  the  covenant  must  respect  the  subject  of  the  demise,  and  io  all 
cases  where  something  is  to  be  done  ^^  de  navOf"  the  assignee  must  be 
expressly  named.     The  obligation  of  an  express  covenant,  though  it 
runs  with  the  estate  to  the  assignee  of  the  lessee,  yet  continues(6)  al- 
ways binding  on  the  original  covenantor,  who  cannot  diveat  himself  of 
his  responsibility ;  but  the  original  lessee  is  discharged  from  all  impHed 
covenants  by  his  assignment,  if  assented  to  by  the  reversioner. 

60.  Covenants  in  leases(c)  relating  directly  to  the  demised  premises, 
or  to  the  mode  of  their  occupation,  or  to  any  thing  in  exist^ice,  being 
parcel  of  the  premises,  run  with  the  land,  so  as  to  bind  the  assignee,  or 
give  him  the  benefit  of  the  covenants,  without  his  being  named((f), 
such  as  to  pay  rent,  to  keep  buildings  in  repair,  to  reside  on  the  lands, 
or  to  observe  particular  modes  of  cultivation.  Where  a  covenant  relates 
to  a  thing  not  in  existence  at  the  time  of  the  demise,  but  which  on  com- 
ing into  existence  is  annexed  to  the  land,  the  assignee,  if  named,  will 
be  bound,  and  not  otherwise,  such  as  to  erect  buildings,  or  to  plant 
trees  on  the  premises.  If,  however,  a  covenant  respect  a  thing  neither 
annexed,  nor  to  be  annexed  to  the  land,  or  relate  to  a  thing  collateral, 
or  merely  personal,  the  assignee  will  not  be  bound,  though  he  be 
named,  such  as  to  supply  coals  to  the  lessor,  or  to  buy  or  sell  the  stock 
on  the  land  at  a  valuation :  or  if  sheep,  or  other  personal(e)  chattels  be 
included  in  the  demise,  the  assignee  of  the  lessee,  though  he  be  named, 
will  not  be  bound  by  any  covenant  concerning  them. 

6 1  •  Considerable  difficulties  have  attended  the  practical  application 
of  the  preceding  rules,  in  ascertaining  what  covenants  shall  bind  the 
assignees  of  the  lessee's  interest,  or  of  what  covenants  the  assignees  of 
the  lessor's  reversion  shall  be  entitled  to  the  benefit. 

At  common  law,  the  assignee  of  a  lessee  was  liable  to  be  sued  on 
covenants(y)  running  with  the  lands,  and  had  a  right  to  sue  the  lessor 
for  breach  of  any  similar  covenants.  An  assignee  of  the  reversion  of 
demised  premises,  seems  in  like  manner  to  have  been  entitled,  at  oom- 

(b)  Burton*s  Comp.  405.  24,  S.  C. 

(c)  Spencer's  case,  5  Rep.  16,  A.;  1  (e)  Spencer's  case,  5  Rep.  16,  B. 
Smith'8   Leading   Cases,  22;    Bally  t;.  (/)  Lewi8v.Camubeil,8  TaiiiiL7I5; 
Wells,  Wilm.  Judg.  344.  3  Moore,  35;  Campbell  o.  Lewis,  iner- 

(d)  Hyde   v.   Dean  and  Chapter  of  ror,  3  B.  &  Aid.  392 ;  Thurabj  p.  Plant, 
Windsor,  Cro.  Eliz.  457-552;  5  Rep.  1  Saund.  240,  note  O. 
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mon  law,  to  8ue(^)  tbe  lessee  or  his  assignee  for  breach  of  a  covenant, 
whether  express  or  implied(A),  for  non*payment  of  rent,  or  non-per- 
formance of  services  in  the  nature  of  rent,  or  for  not  keeping(t)  the 
premises  in  repair,  though  it  does  not  appear  that  any  action  could  have 
been  sustained,  at  common  law,  for  breach  of  other(7)  covenants  relat- 
ing to  the  land.  The  learned(A)  annotators  of  Saunders's  Reports 
consider  the  better  opinion  to  be,  that  covenants  in  leases  did  not,  at 
common  law,  run  with  the  reversion  ;  but  the  authority  of  *Lord  Coke, 
on  a  subject  so  often  repeated  by  him,  seems  to  outweigh  any  dicta  to 
the  contrary.  An  action  of  debt  for  rent  lay,  at  common  law(/),  by 
the  assignee  of  the  reversion  of  demised  premises  against  the  lessee,  or 
his  assignee ;  for  it  was  said,  that  where  the  reversion  comes  lawfully 
to  any  person,  either  by  grant  or  by  devise,  he  shall  have  the  rent 
along  with  the  reversion,  and  may  recover  the  rent  by  debt,  or  by  dis- 
tress, as  the  law  creates  a  privity. 

62.  By  the  Irish  Statute(iit),  10  Car.  I.  Sess.  2,  c.  4,  which  is 
transcribed  from  the  English  Statute,  32  Hen.  VIII.  c.  34,  after  re- 
citing^  that  by  the  common  law  no  stranger  to  any  covenant,  action, 
or  condition  shall  take  any  advantage  or  benefit  of  the  same  by  any 
means  or  ways  in  the  law,  but  only  such  as  be  parties  or  privy  there- 
unto, it  is  enactedj  that  all  persons  and  bodies  politic,  their  heirs,  suc- 
cessors, and  assigns,  being  grantees  or  assignees  of  the  reversion  of 
any  lands  or  hereditaments(ii)  from  the  king,  or  from  any  other  person 
or  persons,  and  their  heirs,  executors,  successors,  and  assigns,  and  every 
of  them,  shall  have  and  enjoy  like  advantages  against  the  lessees,  their 
executors,  administrators,  and  assigns  by  entry  for  nonpayment  of  the 
rent,  or  for  doing  of  waste  or  other  forfeiture;  and  also  shall  have  and 
enjoy  all  and  every  such  like  and  the  same  advantage,  benefit,  and 
remedies  by  actions  only,  for  not  performing  other  conditions,  cove- 
nants, or  agreements  contained  and  expressed  in  the  indentures(o)  of 


(g)  Pakenham*8  case.  Year  Book,  42 
£dw.  III.  fo.  3,  cited  in  Spencer^s  case, 
5  Rep.  16,  and  in  Co.  Litt.  386,  A. ; 
Alfb  0.  Henninn,  Owen,  152;  Athowe 
V.  Heming,  1  Ro.  Rep.  80;  2  Bulst. 
281,  S.  C. ;  Brett  v.  Cumberland,  1  Ro. 
Rep.  359 ;  2  Ro.  Rep.  63 ;  3  Bubt.  163 ; 
Vyvran  v.  Arthur,  1  B.  &  Cr.  410,  by 
Bayley,  Justice;  Com.  Dig.  Covenant, 
B.  3;  1  Ro.  Abr.  521,  Covenant,  K.  6; 
Glover  v.  Cope,  1  Show.  284 ;  Skinn. 
296-305;  3  Lev.  326;  Carth.  205;  4 
Mod.  80,  S.C. 

(A)  Harper  v.  Burgh,  2  Lev.  206; 
Duchess  of  Chandos   v.  Brownlow,   2 


Ridg.  Pari.  Ca.  406. 

(t;  Brett  v,  Cumberland,  1  Ro.  Rep. 
359  ;  1  Cro.  Jac.  521. 

C  I)  2  Sugd.  Vend.  468. 


* 


(A)  Thursby  v.  Plant,  1  Saund.  240, 
note  3  and  O  Piatt  on  Covenants, 
531. 

(/)  John  D—  V.  T.  F— ,  Year  Book, 
5  Hen.  VII.  fo.  18  B.  pi.  12 ;  Bro.  Abr. 
Dette,  pi.  140. 

(m)  10  Car.  I.  Sess.  2,  c.  4,  s.  1,  Irish ; 
32  Hen.  VIII.  c.  34,  s.  1,  English. 

(n)  See  Ld.  Portmore  v.  Bunn,  1  B.  & 
Cress.  694^98;  3  D.  &IU.  145,  S.  C. 

(o)  This  Statute  is  confined  to  leases 
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their  leases,  demises,  or  grants  against  all  and  every  the  said  lessees 
and  fisimiers  and  grantees,  their  executors,  administrators,  and  assigns, 
as  the  said  lessors  or  grantors  themselves,  or  their  heirs  or  successois 
should  or  might  have  had  and  enjoyed  at  any  time  or  times,  in  like 
manner  and  form  as  if  the  reversion  of  such  lands,  tenements,  or  here- 
ditaments had  remained  and  continued  in  the  said  grantors  or  lessors, 
their  heirs  or  successors  :  and  by  the  second  section(p),  it  is  enacted^ 
that  all  farmers,  lessees,  and  grantees  of  lands,  tenements,  or  heieditSp 
ments  for  term  of  years,  life,  or  lives,  their  executors,  administrators, 
and  assigns  shall  and  may  have  like  action,  advantage,  and  remedy 
against  all  and  every  person  and  persons,  and  bodies  politic,  their 
heirs,  successors,  and  assigns,  which  have  or  shall  have  any  gift  or 
grant  of  the  King's  Majesty  or  of  any  other  person  or  persons  of  the 
reversion  of  the  same  lands,  tenements,  or  hereditament8(9)  so  leUen^ 
or  any  parcel  thereof,  for  any  condition,  covenant,  or  agreement  con- 
tained or  expressed  in  the  indentures  of  their  lease  or  leases,  as  the  same 
lessees  or  any  of  them  might  and  should  have  had  against  the  lessors 
and  grantors,  their  heirs  or  successors. 

63.  This  Statute  removed  any  doubts  respecting  the  right  of  an 
assignee  of  the  reversion  to  sue  upon  and  have  the  benefit  of  covenants 
entered  into  by  a  lessee  with  his  lessor,  but  the  Act(r)  was  construed 
only  to  extend  to  covenants  running  with  the  land,  and  affecting(<) 
the  nature,  quality(^),  profits,  or  mode(tt)  of  enjoyment  of  the  pre- 
mises, and  not  to  collateral  covenants. 

In  order  to  make  a  covenant  run  with  and  accompany  the  reversion 
in  demised  premises,  it  must  not  only  concern  the  land,  but  a  pririty(v) 
of  estate  must  exist  between  the  covenanting  parties,  and  by  force 
of  the  Statute  a  privity  of  contract  is  created  between  those  who  had  a 
privity  of  estate,  and  is  annexed  to  the  reversion  and  transferred  from 
reversioner  to  reversioner.  An  assignee  of  the  reversion  is  entitled  to 
the  benefit  of  all  covenants  running  with  the  land,  entered  into  by  a 
lessee  with  his  lessor,  provided  such  assignee  be  owner  of  the  reversion 
immediately  expectant  on  the  term  in  the  demised  premises,  and  pro- 
vided the  estate  of  the  reversioner  be  the  same,  or  be  derived(tr)  out 

under  seal :    see  Brydges   v.  Lewis,  2  (t)  VYvyan  v*  Arthur,  1  B.  &  Cress. 

Gale  &  Day.  763.  416 ;  2  D.  &  Ry.  670,  S.  C. 

(p)  10  Car.  I.  Sess.  2,  c.  4,  s.  2,  Irish;  (u)  Jourdain  v.  Wilson,  4  B.  &  Aid. 

32  Hen.  VIII.  c.  34,  s.  2,  English.  266-268. 

(q)  See  the  Duchess  of  Chandos  v.  (o)  Webb  v.  Russell,  3  T.  R.  393- 

Brownlow,  2  Ridg.  Pari.  Ca.  409.  402 ;   Stokes  v.  Russell,  3  T.  R.  681 ; 

(r)  Co.  Litt.  214,  A.  Russell  v.  Stokes,  in  error,  1 U.  Bla.  562. 

(«)  Mayor  of  Congleton  v.  Pattison,  (w)  Cardwell  o.  Lucas,  2  Mees.  &  W. 

10  East,  135.  HI. 
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of  the  same  estate,  which  the  lessor  enjoyed  at  the  time  of  granting  the 
lease. 

64.  If  the  immediate  reversion(a;)  expectant  on  a  lease  of  demised 
premises  become  merged  in  some  other  reversion  in  the  same  land,  the 
privity  of  estate  will  be  destroyed,  and  not  only  the  benefit  of  the  co- 
venants,  but  the  rent  and  all  remedies  for  its  recovery  will  be  lost.  A 
termor  for  ninety-nine  years,  having  made  a  lease  for  eleven  years,  as- 
signed his  reversion  in  the  premises,  and  the  assignee  having  purchased 
the  reversion  in  fee,  whereby  his  term  merged  in  the  inheritance,  it 
was  determined(^),  that  by  reason  of  the  merger  of  the  term  for  ninety- 
nine  years,  no  action  would  lie  at  the  suit  of  the  assignee  of  the  lessor's 
estate  for  breach  of  any  of  the  covenants  in  the  underlease. 

A  person  possessed  of  a  lease  for  100  years  made  an  underlease  for 
twenty  years,  reserving  rent  with  clause  of  re-entry,  and  the  inheritor 
having  afterwards  conveyed  the  reversion  in  fee  to  a  purchaser,  who 
also  bought  the  residue  unexpired  of  the  term  of  100  years,  it  was  re- 
solved(2)  that  the  purchaser  should  not  have  either  the  rent  or  benefit 
of  re-entry,  because  the  reversion  of  the  term,  to  which  they  were  inci- 
dent, was  extinguished  in  the  reversion  in  fee  ;  but  if  a  lease  for  years 
be  granted  by  the  owner  in  fee  rendering  rent,  the  subsequent  creation 
and  surrender  of  a  particular  estate  in  the  reversion  will  not  affect  the 
remedies  of  the  reversioner  against  the  lessee  for  rent :  if  the  owner  in 
fee  demise  for  years  at  a  rent,  and  afterwards  grant  the  rent  and  rever- 
sion in  mortgage  for  years,  a  re-assignment(a)  of  the  mortgaged  pre- 
mises to  the  inheritor  will  not  prejudice  his  right  to  the  rent  and  cove- 
nants, because  the  same  reversion  continues  in  existence  out  of  which 
the  lease  was  derived.  Husband  and  wife  being  seised  to  them  and 
the  heirs  of  the  husband,  by  indenture  demised  for  years,  and  the  lessee 
covenanted  with  them  and  the  heirs  of  the  husband  to  keep  the  pre- 
mises in  repair :  the  husband  and  wife  conveyed  the  reversion(i)  to  a 
purchaser,  who  brought  an  action  of  covenant,  as  assignee  of  the  hus- 
band, against  the  lessee  for  not  repairing ;  and  upon  an  objection  that 
the  action  should  have  been  brought  as  assignee  of  both  husband  and 
wife,  the  Court  held  it  was  maintainable,  as  the  life-estate  of  the  wife 


(x)  Webb  V.  Russell,  3  T.   R.  393 ;  deal  of  feeling  in  Westminster  Hall. 

Roach  o.  Wadham,  6  East,  289 ;  2  Smith,  (z)  Lord  Treasurer  v.  Barton,  Moor, 

376 ;    Thorn    v.  Woolcombe,    3   B.  &  94 ;  Chaworth  ».  Phillips,  Moor,  876. 

Add.  586.  (a)  Lord  Treasurer  o.  Barton,  Moor, 

(y)  Webb  v.  Russell,  3  T.  R.  393 ;  94. 

Lord  Tenterden  said,  in  Thorn  ».Wool-  (b)  Major  v.  Talbot,  Cro.  Car.  285 ; 

combe,  3  B.  &  AdoL  591,  that  the  deci-  W.  Jones,  305;  Preston  on  Merger,  443. 
sion  in  Webb  o.  Russell  caused  a  great 
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was  by  the  conveyance  united  to  and  consolidated  with  the  inheri- 
tance. 

6d.  Where  an  estate  is  sold,  subject  to  an  express  covenant  for 
payment  of  a  fee-farm  rent  to  the  vendor,  his  heirs  and  assigns,  if  a 
subsequent  purchaser  do  not  take  the  estate  of  the  original  purchaser, 
he  will  not  be  bound  by  the  covenant :  an  estate  was  conveyed  to  a 
trustee,  his  heirs  and  assigns,  to  such  uses  as  the  purchaser  should  ap- 
point, and  in  default  of  appointment  to  the  purchaser  in  fee,  yielding 
and  paying  to  the  vendor,  his  heirs  and  assigns,  a  fee-farm  rent,  which 
the  purchaser  for  himself,  his  heirs  and  assigns,  covenanted  to  dis- 
charge :  the  estate  being  afiterwards(c)  resold,  was  limited  and  ap- 
pointed under  the  power  to  another  purchaser,  and  it  was  determined 
that  an  action  of  covenant  by  the  original  vendor  for  recovery  of  the 
fee-farm  rent  against  the  second  purchaser  could  not  be  supported, 
because  the  second  purchaser  being  in  under  the  power  had  not  the 
estate  of  the  first  purchaser,  and  was  not  bound  by  his  covenant  to  pay 
the  rent,  as  the  second  purchaser  came  in  paramount  to  and  was  not 
privy  in  estate  with  the  first  purchaser. 

56.  Covenants  affecting  the  enjoyment  of  tithes  or  other  incorpo- 
real hereditaments  are  governed  by  the  same  rules  as  covenants  respect^ 
ing  lands :  a  lessee  of  tithes  covenanted  for  himself(c()  and  kU  auigtu 
not  to  let  any  of  the  farmers,  then  occupying  the  lands  out  of  which 
the  tithes  were  to  be  produced,  have  any  part  of  the  tithes  without  the 
lessor's  consent  in  writing,  and  it  was  ruled  that  the  assignee  of  the 
lessee  was  answerable  in  damages  for  a  breach  of  the  covenant.  So  an 
action  for  breach  of  covenant  in  nonpayment  of  rent  reserved  ap<m(e) 
a  deniise  of  the  tolls  of  a  fair  or  market,  lies  against  an  assignee  of  the 
lease  by  force  of  the  Irish  Statttte(/),  1 1  Anne,  c.  2,  s.  6,  which 
enacts,  that  all  persons  taking  any  assignment  of  all  the  residue  of  any 
term  for  years,  or  for  life  or  lives,  thdir  executors  or  administratois 
shall  be  liable  to  all  the  covenants  whereunto  the  lessees,  their  execQ- 
cutors  or  administrators,  were  liable  by  virtue  of  their  leases ;  and  an 
opinion  was  intimated  by  the  Court  in  this  case,  that  an  action(^) 
might  be  maintained  against  the  assignee  independently  of  the  Statute. 

(c)  Roach  V.  Wadham,  6  East,  289 ;  2  Plumb,  16  Vesey,  454. 

Smith,  376,  S.  C. ;   and  see  Doe  dem.  («)  Lord  Lucan  o.  Gildea,  K.  B.  HO. 

Wigan  V.  Jones,  10  B.  &  Cress.  459 ;  5  1831 ;  Lord  Egremoot  o.  Keao,  Exdb. 

M.  &  Ry.  563 ;   Tunstall  v.  Trappes,  3  Hil.  1837 :  2  Jones's  Rep.  307. 


Simons,  300 ;  Skeeles  o.  Shearly,  8  Si-  (/}  1 1  Anoe,  c  2,  s.  6»  Iriah.  There 

mons,  153 ;  2  Siu^d.  Vend.  463.  is  no  corresponding  English  enactme&L 
(<0  Bally  v.We\lB,  3  Wils.  25 ;  WU*         (g)  But  see  James  v.  Bloncfc,  Har- 

mot's  Judg.   341  ;    and  see   Collins  v.  dres,  88. 


COVENANTS.  511 

Where,  however,  a  lessee  of  tithes  covenanted  for  himself  and  his 
assigns  with  the  owners  of  lands,  to  accept  a  reasonable  composition, 
not  exceeding  Ss,  6d.  by  the  acre  from  the  tenants  of  the  lands  in  lieu 
of  tithes  in  kind  for  twelve  years,  in  a  suit  by  an  underlessee  of  the 
tithes  against  a  tenant  of  part  of  the  lands  for  tithe  in  kind,  it  was 
ruled(A)  that  the  covenant  was  personal  and  merely  collateral  to  the 
tithes,  and  that  the  occupier  was  subject  to  payment  of  tithe  in  kind, 
as  no  privity  existed  between  him  and  the  underlessee.  The  grant  of 
an  interest  in  a  right  of  way  over  the  lands  of  other  persons,  or  the 
grant  of  any  real  hereditament  for  a  term  of  years,  may  operate(t)  as 
the  g^ant  of  an  interest  within  the  Statute  of  Reversions(y),  so  as  to 
render  an  assignee  of  the  grantee  liable  to  an  action  for  breach  of  co- 
venant by  the  reversioner,  or  by  an  assignee  of  the  reversion.  Lord 
Portmore  and  Bennett  Langton  by  indenture(i)  granted  a  license  to 
one  Raby  to  continue  a  channel  open  through  the  bank  of  a  navigable 
river  for  a  term  of  years,  paying  a  yearly  rent,  and  the  King's  Bench 
held,  that  the  grant  of  such  a  hereditament  was  an  interest  which  would 
enable(/)  the  reversioner  to  maintain  an  action  against  the  assignee  of 
the  grantee. 

67.  Where  a  lease  is  executed  by  the  lessee,  who  enters  into  pos- 
session under  it,  but  is  not  executed  by  the  lessor,  the  covenants  of  the 
lessee  can  only  be  annexed  to  the  reversion(m)  expectant  upon  a  mere 
demise  at  will^  and  cannot  be  annexed  to  the  reversion  expectant  on 
the  determination  of  the  term  specified  in  the  deed ;  and  as  the  exist- 
ence of  a  yearly  holding  can  only  be  inferred  from  an  occupation  by 
the  lessee  for  more  than  a  yealr  after  his  execution  of  the  lease,  or  from 
a  subsequent  payment  of  rent,  his  covenants  cannot  be  annexed  to  a 
reversion  expectant  on  the  determination  of  a  yearly  holding,  which 
could  not  arise  until  after  the  execution  of  the  lease  and  the  entry  of 
the  lessee  :  a  lease,  therefore,  which  is  not  executed  by  the  lessor, 
does  not  pass  any  estate  to  the  lessee,  and  there  is  no  reversion  expec^ 
tant  upon  it  capable  of  being  assigned,  and  no  action  can  be  maintained 
by  the  assignee  of  such  supposed  reversion  for  breach  of  any  of  the 
covenants  contained  in  the  instrument. 

68.  A  distinction  is  to  be  observed  between(ii)  the  benefit  of,  or 

(A)  Brewer  v.  Hill,  2  Aiutr.  413.  Piatt  on  Covenaots,  541. 

(0  Lord  Portmore  v.  Buim,  1  B.  &  (Q  See  Collins  p.  Plnmb,   16  Vesey, 

Cress.  699,  by  Baylej,  J.  454. 

0*)  10  Car.  I.  Sees.  2,  c.  4,  Irish ;  82  (m)  Cardwell  o.  Lucas,  2  Mees.  &  W. 

Hen.  Vin.  c.  34,  Eoglbh.  Ill ;    Cooch  v.  Goodman,  2  G.  &  Dav. 

{k)  Lord  Portmore  o.  Bumi,  1  B.  &  159 ;  2  Q.  B.  Rep.  580,  S.  C. 

Cress.  694 ;  3  D.  &  Ry.  145 ;  and  see  (n)  See  the  Tmrd  Report  of  the  Real 
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right  to  sue  upon  a  covenant,  and  the  burthen  of,  or  liability  to  be 
sued  upon  a  covenant,  for  though  privity  of  estate  is  requisite  to  make 
the  burthen  of  a  covenant  run  with  the  land,  it  is  not  essential  that 
any  privity  should  subsist  for  the  purpose  of  making  the  ben^tofa 
covenant  run  with  the  land :  the  right  to  sue  upon  covenants  entered 
into  by  a  stranger,  may  run  with  the  land,  if  made  with  the  owner  of 
the  land  to  which  they  relate. 

In  an  action  of  covenant  by  Laurence  Pakenham  against  the  Prior 
of  a  convent,  it  appeared  that  the  plaintiff's  grandfather  was  seised  of 
the  manor  of  K.,  whereof  a  chapel  was  parcel,  and  the  predecessor  of  the 
prior,  with  the  consent  of  his  convent,  by  deed(o)  covenanted  for  him  and 
his  successors,  with  the  grandfieither  and  his  heirs,  that  the  prior  and  his 
convent  should  celebrate  divine  service  weekly  in  the  chapel  for  him 
and  his  servants,  and  it  was  adjudged  that  the  plaintiff,  as  assignee  of 
the  estate  of  the  covenantee  in  the  manor,  although  assigns  were  not 
named,  was  entitled  to  recover,  because  the  covenant  was  to  do  a  thing 
annexed  to  the  chapel,  which  was  within  the  manor,  and  so  was  an- 
nexed to  the  manor,  and  ran  with  the  land:  but  if  the  covenant  had 
been  made  with  a  stranger(p),  to  perform  divine  service  in  the  chapel 
of  the  lord  of  the  manor  and  his  heirs,  there  the  assignee  of  the  estate 
in  the  manor  should  not  have  an  action  of  covenant,  because  the  cove- 
nant could  not  be  annexed  to  the  manor,  of  which  the  covenantee  was 
not  seised. 

Covenants  for  title  run  with  the  land  in  the  hands(9)  of  purchas- 
ers, or  alienees,  who  may  maintain  actions  upon  them  against  the  ven- 
dor and  his  real  and  personal  representatives,  whether  the  subject  of 
the  conveyance  consist  of  a  freehold  or  a  term  of  years.  A  covenant 
to  grind,  at  the  lessor's(r)  mill,  all  the  com  which  should  grow  on  the 
demised  premises  during  the  continuance  of  the  lease,  ^runs  with  the 
land,  so  long  as  both  the  mill  and  the  reversion  of  the  premises  belong 
to  the  same  proprietor,  although  assigns  be  not  specifically  desig^ted: 
but  a(«)  covenant  to  grind  at  the  lessor's  mill  all  the  com  which  the 


Property  Commissioners  respecting  Co- 
venants ;  Riddell  v.  Riddell,  7  Simons, 
534,  m^. 

(u)  rakenham*s  Case,  Year  Book,  42 
£dw.  III.  fol.  3,  cited  in  Spencer's  Case, 
5  Rep.  18,  A.,  and  in  Co.  Litt.  385,  A. ; 
and  see  7  Jarman's  Conv.  572,  note  G. ; 

1  Ro.  Abr,  521,  Covenant;  K.  pi.  3,  4. 
(p)  Henry  Home's  Case,  Year  Book, 

2  Hen.  IV.  fol.  6;  Co.  Litt.  385,  A. 
ig)  Middlemore  v.  Goodale,    1    Ro. 

Abr.  521,  Covenant,  K.  pi.  6;  Cro.  Car. 


503  ;  W.Jones, 406 ;  Campbell  v.  Lewis. 
3  B.  &  Aid.  392 ;  Lewis  r.  Campbell,  8 
Tamit.  715;  3  Moore,  35,  S.  C. ;  Noke 
V.  Awder,  Cro.  Eliz.  373-^6. 

(r)  Vyvyan  v,  Arthur,  1  B.  &  Cress. 
410:  2  D.  &  Rt.  670;  The  Bishop  of 
Raphoe  .o.  Hawkesworth,  1  Hads.  &  Br. 
606 ;  and  see  Coker  v.  Guy,  2  Bos.  & 
P.  565 ;  Case  of  Manchester  Mills,  i 
Dougl.  222,  note. 

(s)  Lord  Uxbridge  v.  Stavdand,  1 
Vez.  Sen.  56;  Keppdl  o.  Bailey,  2  Mt. 
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lessee,  or  his  assigns,  shall  have  occasion  to  use  or  spend,  will  not  bind 
an  assignee  of  the  lease. 

A  person  being  seised  in  fee  of  the  lands  of  Curryvordy,  and  also  of 
the  lands  of  Boggra,  by  indenture  released  the  lands  of  Curryvordy  to 
John  Dawson,  his  heirs  and  assigns,  for  three  lives,  at  a  yearly  rent, 
and  the  lessor  covenanted  for  himself,  his  heirs  and  assigns,  that  the 
lessee  might  cut  and  save  a  sufficient  quantity  of  turf,  on  such  part  of 
the  turbary  of  Boggra,  as  the  lessor,  his  heirs  or  assigns,  should  ap- 
point, for  the  purpose  of  burning  lime  to  be  laid  out  as  manure  on  the 
demised  premises,  and  for  fuel  to  be  used  in  the  dwelling-house  on  the 
premises :  the  lessor  by  his  will  devised  the  rent  and  reversion  of  the 
demised  premises  to  his  eldest  son,  and  devised  the  lands  and  turbary 
of  Boggra  to(^)  Samuel  Baldwin  his  second  son,  his  heirs  and  assigns ; 
and  after  the  testator's  decease,  an  action  of  covenant  was  brought  by 
the  heir  of  the  lessee  against  Samuel  Baldwin,  the  second  son,  as  the 
assignee  of  the  lands  of  Boggra,  for  preventing  the  plaintiff  from  cut- 
ting and  saving  a  sufficient  quantity  of  turf  on  the  turbary,  in  pursuance 
of  the  covenant  for  that  purpose  ;  and  after  verdict  for  the  plaintiff,  the 
judgement  was  arrested,  because  there  was  no  privity  either  of  con- 
tract or  of  estate  between  the  parties  to  the  action,  and  the  covenant 
could  only  be  considered  to  run  with  the  land,  while  the  reversion  in 
the  demised  premises  of  Curryvordy,  and  the  ownership  of  Boggra, 
belonged  to  the  same  individual. 

It  is  laid  down  by  Fitzherbert(tf ),  that  if  a  person  at  this  day  grant 
common  of  turbary  to  another  in  fee  simple  to  burn  in  his  manor,  by 
such  grant  the  turbary  becomes  appurtenant  to  the  manor,  and  upon  a 
feoflPment  of  the  manor  shall  pass  to  the  feoffee. 

Upon  the  demise  of  a  dwelling-house  at  a  fixed  rent,  the  lessor  co- 
venanted with  the  lessee  and  his  assigns  to  supply  the(t7)  demised  pre- 
mises with  a  sufficient  quantity  of  good  water,  at  the  rate  of  three  gui- 
neas yearly,  and  the  King's  Bench  held  that  this  covenant  ran  with 
the  land,  as  it  respected  the  mode  of  enjoying  the  premises,  and  that 
the  assignee  of  the  lease  might  maintain  an  action  for  its  breach  against 
the  reversioner :  Lord  Brougham,  however,  has  impeached  the  autho- 
nty{w)  of  this  decision,  considering  the  argument,  that  the  water  might 

&  K.  540 ;  Hamley  r.  Hendon,  12  Mod.  ner*8  Abr.  592,  Common,  M.  pL  9. 
327.  (0)  Joardain  v.  Wilson,  4  6.  &  Aid. 

(0  Dawson  v.  Baldwin,  Exch.  Hil.  266. 
1832,  1   Hayes  &  Jones,  24 ;    but  see  (to)  Cattems  0.  Tennent,  1  Shaw  & 

Gale  &  Whatley,  on  Easements,  47*  Maclean,  Appeal  Cases,  694. 

(«)  Fitzh.  Nat  Brev.  181,  (n)  ;  4  Vi- 
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have  been  supplied  by  canying  it  in  buckets,  as  well  as  by  laying 
pipes,  to  be  unanswerable ;  and  holding  the  water-rent  to  be  quite  £&* 
tinct  and  separate  from  the  rent  reserved  out  of  the  premises  demised. 
A  party  by  indenture  demised  a  mill-site,  with  an  acre  of  land  adjoin- 
ing, to  Delacroix  and  his  assigns  for  fourteen  years,  at  a  yearly  rent, 
and  covenanted  for  himself  and  his  assigns,  that  he  would  not  let  or 
establish  any(;p)  other  site  or  place  on  the  same  stream  of  water  to  be 
used  for  sawing  mahogany :  in  an  action  of  covenant  by  the  assignee 
of  the  lessee  against  the  lessor,  for  having  let  and  established  another 
mill-site  on  the  same  stream,  which  was  used  for  sawing  mahogany,  it 
was  ruled  that  this  covenant  ran  with  the  land. 

In  an  ejectment  for  a  forfeiture,  grounded  on  a  condition  of  re-entry, 
for  not  complying  with  a  covenant  in  a  lease,  that  if  the  lessee,  his  ex- 
ecutors, administrators,  or  assigns,  should  be  inclined(2f)  to  seller 
dispose  of  the  estate,  it  should  be  lawful  for  them  to  do  so,  on  first 
giving  the  pre-emption  to  the  lessor,  his  heirs  or  assigns,  and  should 
on  every  such  sale  pay  the  lesscnr,  his  heirs,  or  assigns,  a  tenth  part  of 
the  purchase  money  :  on  the  21st  of  April,  1817,  after  payment  of  a 
tenth  part  of  the  price,  the  lease  was  assigned  by  the  administrator  of 
the  lessee  to  one  Williams,  who  on  the  17th  of  March,  1823,  witboat 
offering  the  pre-emption,  assigned  the  premises  to  the  defendant  for 
value,  and  refused  to  pay  the  tenth ;  it  was  decided  that  the  covenant 
extended  to  every  alienation,  whether  by  voluntary  sale,  or  under  ex- 
ecution :  but  where  a  lessor  covenanted  to  give  his  lessee  and  his  oh 
signs  a  right  of  pre-emption  of  an  adjoining  piece  of  ground  not  com- 
prised in  the  lease,  it  was  conceded(z)  that  the  covenant  did  not  mn 
with  the  land  demised,  and  that  an  assignee  of  the  lease,  although 
named,  could  not  maintain  an  action  against  the  lessor  for  its  breach. 
So  a  covenant  by  a  lessee  not  to  fell,  lop,  stub  up,  or  top  timber  trees 
which  were  excepted  out  of  the  demise,  is  merely  collateral,  and  does 
not  run  with  the  land,  being  nmilar  to  a(a)  covenant  against  felling 
trees  gprowing  on  an  adjoining  estate  of  the  lessor,  and  can  be  ccmsidered 
nothing  more  than  a  security  given  by  the  lessee  not  to  commit  a  tres- 
pass, byfellingthe  excepted  trees,  during  the  continuance  of  the  demise. 

69.  A  covenant  entered  into  by  the  owners  of  the  Beaufort  Iron 
Works,  that  they,  their  executors  and  assigns,  should  procure  all  the 

(x)  Norman  v.  Wells,  17  Wendell's  6  Taunt.  224;  and  see  Orby  v.  Tn^. 

Amer.  Rep.  136.  9  Mod.  2 ;  2  Eq.  Ca.  Abr.  559. 

(y)  Jackson  dem,  Livingston  v.  Groat,  (a)  Raymond  v.  Fitch,  2  Cro,  M.  & 

7  Cowen*s  Amer.  Rep.  285.  Rose.  588 ;  5  Tyrw.  985. 

iz)  Collison  9.  Lettsom,  1  Marsh,  1 ; 
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limestone,  which  should  be  wanted  for  the  use  of  the  iron  works,  from 
the  Treyil  quarry,  and  should  convey  such  limestone  to  their(6)  fur- 
naces at  the  Beaufort  Works,  by  the  Trevil  raU-road,  paying  a  speci- 
fied toll,  was  decided  not  to  run  with  the  land,  and  not  to  be  binding 
on  the  assignees  of  the  Beaufort  Works,  and  that  notice  of  the  exis- 
tence of  such  a  covenant  to  the  purchaser  of  the  iron  works  did  not 
afford  any  ground  for  equitable  interference.  In  like  manner,  a  cove- 
nant by  lessee  to  make  a  communication  by  water  from  the  demised  pre- 
mises, through  the  lands  of  other(<;)  persons,  to  another  place,  for  the 
purpose  of  £Bu;ilitating  access  to  a  market,  is  not  binding  on  the  as- 
signee of  the  lease,  though  the  value  of  the  reversion  would  be  mate- 
rially affected  by  its  performance,  or  non-performance,  because  the 
thing  is  not  to  be  done  upon  the  land  demised. 

A  covenant  by  the  owner  of  a  particular  tenement  with  the  owners 
of  adjoining  or{d)  neighbouring  tenements,  that  the  former  piece 
of  ground  shall  not  be  built  upon,  or  planted,  or  imposing  restrictions 
upon  the  mode  of  its  enjoyment,  in  favour  of  persons  not  taking  any 
property  in  such  tenement,  will  not  run  with  the  land;  as  where 
squares  or  public  works  are  to  be  preserved,  or  where  an(e)  unin- 
terrupted view  is  to  be  secured  to  the  proprietors  of  adjoining  houses : 
however,  where  a  purchaser  of  the  ground,  subject  to  the  covenant, 
has  notice,  either  express  or  implied,  of  its  existence,  a  Court  of 
Equity  will  interfere(y}  by  injunction  to  restrain  its  violation,  pro- 
vided the  application  be  made  before  expense  shall  be  incurred  in  build- 
ing. The  Duke  of  Norfolk  being  seised  in  fee  of  two  estates  sub- 
ject to  a  fee-farm  rent,  conveyed  one  of  the  estates  to  the  person  under 
whom  Cook,  the  plaintiff,  derived,  and  conveyed  the  other  estate  to 
Lord  Arundel,  having  covenanted  with  Cook's  grantor  that  his  lands 
should  be  discharged  from  the  rent :  upon  a  bill  in  equity  by  Cook, 
for  the  purpose  of  charging  Lord  Arundel's  estate  with  the  fee-farm 
rent,  it  was  decided(^)  that  the  covenant  was  personal,  and  that  the 
heir  of  the  Duke  of  Norfolk,  the  covenantor,  was  only  chargeable  in 
respect  of  assets  descended,  and  that  the  covenant  of  indemnity  did  not 


(5)  Keppell  v.  Bailey,  2  My.  k  K. 
517;  Coop.  Rep.  temp.  Ld.  Brougham, 
304,  S.  C. ;  Hemingway  v.  Fernandez,  7 
Jorut,  888. 

(c)  Mayor  of  Congleton  v.  Pattbon, 
10  East,  139,  by  Bayley,  J. 

(d)  See  the  Third  Report  of  Uie  Real 
Property  Commissioners  respecting  Co- 
venants ;  and  see  the  opinions  of  Sir  E. 
Sugden,  and  of  L.  Duval,  in  the  Legal 


Examinerfor  Apri],18d3,p.98;  2Sugd. 
Vend.  492;  Barrow  v.  Richard,  8  Paige's 
Amer.  Rep.  351. 

(e)  Duke  of  Bedford  v.  Britbh  Mu- 
seum, 2  My.  &  K.  552. 

(/}  Barrow  v,  Richard,  8  Paige's 
Amer.  Rep.  351. 

(g)  Cook  v.  Lord  Arundel,  Hard.  87 ; 
but  see  Holmes  t?.  Buckley,  Prec  in 
Cha.39;  2  Eq.  Ca.  Abr.  27. 
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create  a  lien  running  ivlth  the  lands  conveyed,  there  being  no  privity 
of  estate  between  the  parties.  This  case  is  very  concisely  reported, 
and  the  defendant,  Lord  Arundel,  may  have  been  protected  as  a  pur- 
chaser, without  notice  of  the  covenant,  but  it  is  now(A)  settled  that 
the  first  purchaser  would  be  entitled  in  equity  to  throw  the  entire  rent 
upon  the  residue  of  the  estate  in  the  hands  of  a  subsequent  purchaser 
with  notice. 

Upon  the  partition  of  an  estate,  one  co-parcener  covenanted  to  acquit 
the  other  and  her  heirs  of  a  rent  issuing(t)  out  of  the  land :  the  cove- 
nantee having  aliened,  it  was  decided  that  the  assignee  of  her  share 
might  maintain  an  action  for  breach  of  the  covenant,  because  the  ac- 
quittal ran  with  the  land. 

William  Hatton  being  seised  in  fee  of  several  plots  of  ground  in  the 
town  of  Wexford,  subject  to  a  quit-rent  of  twenty  pounds,  by  inden- 
ture sold  and  conveyed  parcel  of  the  premises  to  Richard  Waddy,  his 
heirs  and  assigns,  and  in  consideration  thereof,  the  purchaser(7)  cove- 
nanted for  himself,  his  heirs  and  assigns,  to  pay  the  entire  quit-rent, 
and  to  keep  the  vendor,  his  heirs  and  assigns,  and  the  residue  of  the 
premises,  indemnified  against  the  payment  of  such  rent :  the  assignee 
of  the  part  of  the  lands  retained  by  the  vendor  being  obliged  to  dis- 
charge the  quit-rent,  exhibited  his  bill  in  equity  against  the  assignee 
of  the  estate  sold  to  Richard  Waddy  for  relief,  and  a  decree  was  pro- 
nounced by  the  Exchequer,  declaring  that  the  plaintiff,  as  assignee  of 
William  Hatton,  was  entitled  to  the  benefit  of  the  covenant,  and  as 
such  assignee,  had  a  right  to  be  saved  harmless  from  payment  of  the 
quit-rent  out  of  the  lands  purchased  by  Richard  Waddy.  So,  a  tes- 
tator being  seised  in  fee  of  a  farm  in  the  parish  of  Ardleigh,  and  being 
also  possessed  of  a  lease  for  three  lives  of  the  rectorial  tithes  of  the 
parish,  devised  the  farm  to  his  nephew  in  tail  male,  and  the  leasehold 
to  his,  the  testator's,  brother,  his  executors  and  assigns,  upon  condi- 
tion that  his  brother,  his  executors  and  assigns,  should  at  all  times(l) 
discharge  the  farm  from  all  manner  of  tithes  which  should  become  pay- 
able to  the  owner  of  the  lease :  the  testator  having  died,  the  lease  of 
the  tithes  was  from  time  to  time  renewed,  and  it  was  decided  that  the 
renewed  lease  was  bound  by  the  trusts  of  the  will,  and  that  its  owner 
had  no  right  to  claim  any  tithes  out  of  the  farm. 

(A)  Lord  Combnry  t^  Middleton,  1  (f)  Hatton  9.  Waddj,  in  the  Excb. 

Cha.  Ca.  212;  Averall  v.  Wade,  1  LI.  Hil.  1838,  MSB. ;  Hayes  &  J.  601;  i 

&  Goold,  259.  Jones,  541,  S.  C. 

(t)  Cited  in  Pakenham's  case.  Year  (A)  Webb  v.  Lagar,  2  Toonge  &  C 

Book,  42  Edw.  III.  fol.  3 ;  and  in  Spen-  247,  Exch. 
cer*s  case,  5  Rep.  18,  A. ;  Co.  Litt.  384,  B. 
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70.  Where  the  grant  of  a  rent-charge  is  accompanied  by  a  covenant 
for  its  payment  from  the  owner  of  the  land  charged,  it  is  not  satisfac- 
torily settled,  whether  the  owner  of  the  land  for  the  time  being  is  lia- 
ble to  an  action  on  the  covenant  by  the  owner  of  the  rent  for  the  time 
being:  the  benefit  of,  or  right  to  sue  upon  a  covenant  for  payment  of 
a  rent^harge,  may  be  transferred  to  the  assignee  of  the  rent,  though 
the  burthen  of  the  covenant  might  not  run  with  the  land  charged,  so 
as  to  render  the  assignee  of  the  estate  in  the  land  chargeable  with  its 
payment.  Sir  Edward  Sugden  is  of  opinion (/),  that  such  covenants 
ought  to  be  held  to  run  in  both  directions,  so  as  to  enable  the  as- 
signee of  the  rent-charge  to  sue  upon  the  covenant,  and  to  subject  the 
owner  of  the  land,  for  the  time  being,  to  an  action  for  breach  of  the 
covenant.  Where  a  person  seised  in  fee  granted  a  rent-charge  to  be 
issuing  out  of  certain  lands,  and  covenanted  for  it8(m)  payment.  Lord 
Chief  Justice  Holt  maintained  that  the  assignee  of  the  rent  should  have 
an  action  of  covenant  against  the  grantor  for  its  non-payment,  because 
the  covenant  was  annexed  to  the  thing  granted,  but  said  that  he  saw  no 
reason  why  the  covenant  should  run  with  the  rent  against  the  assignee 
of  the  land. 

It  is  settled  that  covenants  may  be  made  to  run  with  an(n)  estaite 
in  tithes  and  in  other  incorporeal(o}  hereditaments,  and  there  does  not 
appear  to  be  any  sufficient  ground  to  exempt  rents  from  the  applica- 
tion of  a  similar  rule :  a  person  seised  of  lands  in  fee,  granted  a  water- 
course through  the  premises,  and  covenanted  for  himself,  his  heirs 
and  assigns,  to  cleanse  and  keep  it  in(p)  repair,  and  upon  a  bill  in 
equity  by  the  assignee  of  the  watercourse,  against  the  assignee  of  the 
estate  in  the  land,  the  Court  held  that  the  covenant  was  binding,  and 
decreed  its  execution. 

The  case  of  Milnes  v.  Branch(9)  is  often  referred  to,  as  establish- 
ing that  a  covenant  by  the  owner  of  land  for  payment  of  a  rent-charge, 
does  not  run  with  the  rent ;  this  position  was  laid  down  by  Lord  El- 
lenborough  in  giving  his  judgement,  but  as  the  case  did  not  directly 
involve  the  question,  its  authority  in  that  respect  has  been  disputed. 
There  it  appeared  that  a  moiety  of  a  tenement  was  limited  to  such 
uses  as  J.  Barnsley  should  appoint,  and  in  default  of  appointment,  to 

(0  2  Sogd.  Vendors,  492 ;  4  Jarman's  (o)  Lord  Portmore  v.  Bunn,  1  6.  & 

Conv.  170;    but  see  Smith's   Leading  Cress.  694;  3  D.  &  Ry,  145. 

Cases,  32;  Piatt  on  Covenants,  475.  (p)  Holmes  v.  Buckley,  Precin  Cha. 

(m)  Brewster  v.  Kidgell,  12  Mod.  166-  39;  1  Eq.  Ca.  Abr.  27,  pi.  4. 

170;  1  Lord  Raym.  317-322;  1  Salk.  (q)  Milnes  v.  Branch,  5  M.  &  Selw. 

196  4.11 

(n)  Bally  v.  WeUs,  Wilm.  Judg.341. 
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him  in  fee,  and  J.  Barnesley  being  seised  in  fee  of  the  other  moiety, 
by  indenture  appointed  the  first(r)  moiety  to  the  defendant  Branch  in 
fee,  and  then  conveyed  both  moieties  to  the  defendant  Branch  and  big 
heirs,  to  the  intent  that  Barnesley,  his  heirs  and  assigns,  should  re^ 
ceive  thereout  a  yearly  fee-farm  rent  of  £86  3«.  3d.,  and  subject  to 
the  payment  thereof,  to  the  use  of  the  defendant  Branch  in  fee :  and 
it  was  thereby  covenanted,  that  the  defendant  Branch  should  pay  the 
fee-&rm  rent  to  Barnesley,  his  heirs,  and  assigns :  by  a  subsequeot 
deed,  Barnesley  granted  the  fee-farm  rent  to  the  plaintiff  Milnes  for 
one  thousand  years,  and  in  an  action  of  covenant  brought  by  Milnes 
against  Branch  for  non-payment  of  the  fee-farm  rent,  it  was  ruled  that 
the  rent  did  not  arise  out  of  the  estate  of  the  defendant  Branch,  bot 
out  of  Bamesley's  original  estate,  and  that  as  neither  privity  of  estate 
nor  privity  of  contract  existed  between  the  parties,  the  action  could 
not  be  maintained.  With  respect  to  the  moiety  derived  by  the  de^ 
fendant  Branch  under  the  execution  of  the  power,  the  decision  comes 
within  the  doctrine  of  Roach  v.  Wadham(ff),  and  it  is  evident  that 
Milnes  was  not  assigpaee  of  the  whole  estate  in  the  rent,  being  merdy 
entitled  to  a  derivative  interest  for  years  out  of  it.  The  Irish  Court 
of  King's  Bench  adopted  Lord  EUenborongh's  position  on  this  sub- 
ject, by  holding  that  an  action(/)  of  covenant  does  not  lie  for  non- 
payment of  a  rent-charge  at  the  suit  of  an  assignee  of  the  rent,  bat 
must  be  brought  in  the  name  of  the  original  grantee  or  of  his  repre- 
sentatives. 

It  is  to  be  collected  from  the  judgement  in  Roach  v.Wadhani(K)9 
that  if  the  grantor  of  the  rent-charge  in  that  case  had  conveyed  the 
land  by  virtue  of  his  ownership,  instead  of  exercising  his  power,  his 
alienee  would  have  been  bound  by  the  covenant  for  payment  of  the 
rent,  and  hence  it  may  be  inferred  that  the  assignee  of  an  estate,  sub- 
ject to  a  rent-charge,  is  liable  in  an  action  of  covenant  by  the  original 
grantee  of  the  rent  for  its  non-payment. 

71.  A  covenant  entered  into  by  a  vendor  with  the  purdiaser  for 
production  of  title^eeds  which  relate  to  lands  retained  by  the  vendor 
as  well  as  to  lands  conveyed  to  the  purchaser,  entitles  all  future  owneis 
deriving  from  the  purchaser  to  the  benefit  of  the  covenant  against  tbe 
vendor,  as  such  covenant  undoubtedly  runs  with  the  purchased  lands. 
The  same  principle  is  equally  applicable,  whether  the  vendor  retains  tbe 

(r)  Randall  v.  Rigby,  4  Mees.  &  W.  (Q  Ezecators  of  Kennedy  r.  Stevirt, 

130-185,  by  Parke,  Baron ;  and  see  Cook  4  Law  Rec.  160,  New  Series. 

V,  Hearle,  2  Mod.  138 ;  1  Mod.  223,  S.  C.  («)  Roach  v.  Wadham,  6  Kast,  289. 

($)  Roach  V.  Wadham,  6  East,  289. 
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deeds  and  covenants  to  produce  them,  or  whether  the  deeds  are  handed 
over  to  the  purchaser,  who  covenants(t;)  with  the  vendor,  or  with  a 
purchaser  of  another  portion  of  the  property  to  which  they  relate,  or 
whether  the  property  transferred  consists  of  an  estate  of  freehold  or  of 
a  term  for  years,  or  whether  the  covenant  be  entered  into  upon  the 
execution(u;)  of  the  conveyance,  or  afterwards ;  and  in  all  such  cases 
the  right  to  sue  upon  the  covenant  runs  with  the  lands  in  the  hands  of 
the  covenantee  and  of  his  assigns  successively  against  the  party  cove- 
nanting. Although  the  benefit  of  the  covenant  to  produce  title-deeds 
runs  with  the  lands  purchased  against  the  covenantor,  yet  it  does  not 
follow  that  the  burthen  of  the  covenant  runs  with  the  lands  retained  by 
the  vendor,  when  sold  to  another  purchaser,  so  as  to  enable  the  first 
purchaser  and  his  assigns  to  maintain  an  action  on  the  covenant  for 
their  production  against  the  second  purchaser  and  his  assigns.  Sir 
Edward  Sugden,  after  an  elaborate  discussion  on  this  subject,  consi* 
ders  it  to  be  the  better  opinion(rc),  that  such  a  covenant  runs  in  both 
directions,  so  as  to  bind  at  law  the  owners  of  one  estate  and  to  benefit 
at  law  the  owners  of  the  other.  Even  where  a  covenant  to  produce 
deeds  does  not  run  with  the  land,  an  original  independent  equity  ex- 
ists, entitling  any  party  interested  in  title-deeds  to  call  for  their  pro- 
daction(^),  wherever  the  parties  requiring  such  production  claim  under 
a  person  who  had  obtained  a  covenant  for  that  purpose,  and  where  the 
person  having  the  actual  custody  of  the  deeds  derived  such  custody 
through  the  party  who  had  entered  into  the  covenant.  A  vendor  hav- 
ing conveyed  a  piece  of  g^und  to  a  purchaser  retained  the  title-deeds, 
and  did  not  covenant  for  their  production  ;  the  purchaser  having  resold 
the  property,  filed(2;)  his  bill  in  Equity  against  the  vendor  to  compel 
him  to  produce  the  deeds  under  the  covenant  for  further  assurance,  and 
it  was  ruled  that  the  deeds  being  the  root  of  the  title  and  a  sort  of 
common  property,  the  original  purchaser  had  an  equity  to  have  them 
produced  for  the  purpose  of  enabling  him  to  shew  a  marketable  title  to 
the  property  which  he  had  bought. 

72.  Rent,  though  incident  to  the  reversion,  may  be  severed  firom 
it,  and  a  lessor(a)  may  retain  the  reversion  and  transfer  the  rent,  or  he 
may  part  with  the  reversion  and  reserve  a  rent.  One  Demarest  by 
indenture  demised  certain  tenements  for  years  at  a  yearly  rent,  which 

(o)  Barclay  v.  Raine,  1  Sim.  &  St.  (y)  Third  Report  of  Real  Property 

^9 ;  and  see  7  Jarm.  Conv.  375 ;  2  Sugd.  Commissioners  respecting  Covenants. 
Vendors,   127;    Burton's    Comp.    No.  (z)  Fain  «.  Avers,  2  Sim.  &  St  533 1 

582.  Hallett  v.  Middleton,  1  Russ.  243-259. 

(w)  Riddell  r.Riddell,  7  Simons,  529.  (a)  Co.  Litt.  93,  A.,  151,  B. 

(x)  2  Sugd.  Vend.  131. 
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the  lessee  covenanted  to  pay,  and  also  to  deliver  up  the  premises  at 
the  end  of  the  term  in  the  same  repair  as  at  the  date  of  the  lease,  reap 
sonable  wear  excepted :  in  an  action  of  covenant  by  the  lessor  for  dod- 
payment  of  rent,  and  also  for  not  giving  up  the  premises  at  the  end  of 
the  term  in  sufficient  repair  pursuant  to  the  covenant,  the  lessee  set  up 
as  a  defence(£),  that  by  endorsement  on  the  lease  the  lessor  assigned, 
transferred,  and  set  over  to  Uaswell,  his  heirs  and  assigns,  all  the 
rents  which  should  become  due  and  payable  from  time  to  time  during 
the  term,  with  authority  to  Haswell  to  collect  the  amount ;  the  lessor 
then  proved  a  re-assignment  by  Haswell,  but  the  Judge,  holding  that 
the  re-assignment  did  not  revest  the  right  of  action,  nonsuited  the  plain- 
tiff; and  upon  a  motion  to  set  aside  the  nonsuit,  it  was  ruled  that  the 
rent  of  the  premises  was  only  assigned  to  Haswell,  and  not  the  rever- 
sionary interest,  and  that  the  lessor  could  not  in  this  action  recover  the 
arrears  of  rent ;  but  that  the  lessor,  having  always  retained  the  rever- 
sion, and  the  covenant  to  give  up  the  premises  in  repair  not  being 
broken  until  the  term  ended,  no  one  except  the  owner  of  the  reversion 
could  sue  for  breach  of  that  covenant,  and  consequently  the  lessor  was 
entitled  to  recover  for  breach  of  the  covenant  in  not  repairing.  In  like 
manner,  a  tenant  may  be  liable  on  his  express  covenant  for  payment 
of  rent,  notwithstanding  the  grantor  parted  with  his  reversion  in  the 
premises.  A  person  possessed  of  a  dwelling-house  for  the  residue(c) 
unexpired  of  a  term  for  twenty-one  years,  by  indenture  demised  the 
premises  for  the  same  period  without  retaining  any  reversion,  and  re- 
serving a  profit  rent,  which  the  assignee  covenanted  to  pay  ;  the  Ourt 
held  that  the  reservation  was  a  periodical  payment  in  nature(d)  of 
rent,  and  that  the  executors  of  the  grantor  might  sustain  covenant  for 
its  non-payment  against  the  assignee ;  and  if  the  assignee  transfer  his 
term  to  another,  an  action(e)  of  debt  lies  for  the  profit  rent  against  the 
second  assignee  of  the  land  charged. 

73.  A  covenant  merely  collateral,  and  which  has  no  direct  effect 
upon  the  quality  or  value  of  the  demised  premises,  does  not  run  with 
the  land :  a  covenant  by  lessee  to  pay  annually,  during  the  term,  the 
sum  of  twenty  shillings  to  certain(y)  churchwardens,  who  were  not 
parties  to  the  lease,  was  held  not  to  be  binding  on  an  assignee  of  the 
lessee.    So  a  landlord  having  by  deed  demised  premises  for  twenty-one 

(6)  Demarert  w.Willard,  8  Cowen's  Thos.  Raym.   222;  1  Ventr.  242-272; 

Amer.  Rep.  206.  3  Keble,  131,  137,  483,  S.  C. ;  Lojd  r. 

(c)  Baker  v.  Gostling,  1  Bing.  N.  C.  Langford,  2  Mod.  175. 

10  ;  4  Moo.  &  Sc.  539,  S.  C. ;  and  see  1  (<?)  Newcomb  o.  Hanrej,  Carth.  152. 

Scott,  68,  S.  C.  (/)  Ma^vho  v,  Buckhurst,  Cro,  Jac. 

(rf)  Windton  v.  Pinkenj,  2  Lev.  80 ;  438. 
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years,  at  a  rent  of  £230,  subsequently  agreed  to  enlarge  the  buildings, 
OD  the  parol  undertaking  of  the  lessee  to  pay  an  additionaI(^)  rent,  at 
the  rate  of  ten  per  cent,  on  the  expenditure :  the  buildings  having 
been  completed,  the  lessee  became  bankrupt,  and  his  assignees  having 
taken  possession,  the  lessor  brought  an  action  for  use  and  occupation, 
against  the  assignees,  and  it  was  decided  that  the  agreement  for  the  ad- 
ditional rent  was  merely  collateral,  and  was  not  a  contract  running 
mth  the  land,  under  which  the  assignee  of  the  term  could  be  charged 
with  the  increased  rent,  and  that  the  action  could  only  be  maintained 
against  the  original  party. 

74.  Covenants  in  a  lease  entered  into  by  the  lessee  with  a  stranger, 
or  equitable  owner  of  the  property,  do  not  run  with  the  land,  however 
directly  relating  to  its  enjoyment.  A  mortgagor  having  joined  with 
the  mortgagee  in  granting  a  lease  of  the  mortgaged  premises,  the  lessee 
covenanted  with  the  mortgagor(A),  and  his  assigns,  for  payment  of  the 
reserved  rent,  and  it  was  decided,  that  the  covenant  being  entered  into 
with  the  mortgagor,  who  was,  in  contemplation  of  law,  a  stranger  to 
the  estate,  was  merely  collateral,  and  could  not  run  with  the  land,  and 
that  the  assignee  of  the  mortgagee  could  not  maintain  an  action  for 
breach  of  the  covenant ;  but  being  a  covenant  in  gross(t),  and  wholly 
personal,  an  action  would  lie  for  its  breach  in  the  name  of  the  mortgagor, 
against  the  lessee.  Covenants  entered  into  by  the  lessee  with  a  lessor, 
liaving  only  an  equitable  estate,  do  not  run  with  the  land,  and  will  not 
transmit  any  right  of  action(y)  to  the  assignee  of  the  reversion,  for 
though  a  lessor  having  merely  an  equitable  interest  may  sue  his  imme^ 
diate  lessee,  yet  the  assignee  of  such  lessor  is  incompetent  to  support 
an  action  for  breach  of  covenant  in  the  lease.  In  like  manner,  where 
a  person  who  was  possessed  of  a  public  theatre  for  a  term  of  years,  in 
consideration  of  a  sum  of  money,  covenanted  that  the  amount  should 
be  repaid  to  the  lender  on  a  given  day,  and  in  the  meantime,  that  the 
lender  should  have  the  use  of  two  private(ft)  boxes  in  the  theatre  gra- 
tuitously, the  covenant  was  held  to  be  merely  personal,  as  to  the  use 
of  the  boxes,  and  not  to  be  binding  on  the  assignee  of  the  theatre. 


(g)  Lambert  v.  Norris,  2Mee8.  &W. 
333. 

(&)  Webb  V.  Rassell,  3  T.  R  393 ; 
Stokes  9.  RuAsell,  3  T.  R.  678;  Russell 
9.  Stokes,  in  error,  1  H.  Bla.  562 ;  Kep- 
pell  p.  Bailey,  2MJ.&K.  562;  Burton's 
Comp.  No.  581,  and  the  note;  Balls  v. 
Margrave,  3  Beav.  284. 

(I)  Stokes  V.  Russell,  3  T.  R.  678 ; 
Russell   V.  Stokes,  in  error,  1  H.  Bla. 


562. 

(7)  Whitton  r.  Peacock,  2  Bing.  N.C. 
41 1 ;  2  Scott,  630 ;  same  case  in  Equity, 
3  My.  &  K.  325 ;  and  see  the  Reporter's 
note  to  Partington  v.  Woodcock,  5  Nev. 
&  M.  675 ;  Smith  v,  Pocklmgton,  1  Cro. 
&  Jerv.  445  i  1  Tyrw.  309,  S.  C. ;  Balls 
V.  Margrave,  3  Beav.  284. 

(A)  Flight  V.  Glossopp,  2  Bing.  N.C. 
125 ;  2  Scott,  220,  S.  C. 
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as  there  was  neither  privity  of  contract,  nor  of  estatCi  between  the 
parties. 

In  an  action  of  covenant  by  lessor  against  lessee,  for  not  leavmg 
demised  premises  in  repair,  the  lessee  pleaded,  that  before  any  of  the 
breaches  occurred,  the  lessor  assigned  his  reversion  in  the  premises  to 
a  third  person ;  and  it  was  ruled(/)  that  the  existence  of  a  reversion  in 
the  lessor,  at  the  time  of  making  the  demise,  was  an  inference  of  law 
from  the  lease  itself,  and  that  the  lessor  was  estopped  from  denying  that 
such  reversion  was  in  him  when  the  lease  was  granted,  and  that  he  was 
not  at  liberty  to  shew,  by  his  replication,  he  had  only  an  equitable  in- 
terest at  the  time  of  making  the  demise,  which  could  not  be  made  the 
subject  of  a  legal  assignment. 

75.  Lands  being  limited  by  will  to  J.  S.  for  life,  with  the  usual 
leasing  power,  the  tenant  for  life(m)  made  a  lease  in  pursuance  of  the 
power,  by  which  the  lessee  covenanted  with  the  lessor,  his  heirs  and 
assigns,  for  payment  of  the  reserved  rent,  and  to  keep  the  premises  in 
repair ;  and  it  was  determined,  that  the  remainder*man  was  entitled  t4) 
maintain  an  action  for  breach  of  covenant,  as  assignee  of  the  reversion, 
because  the  lease,  being  granted  under  the  power,  took  effect  as  if 
created  by  the  will,  and  consequently  the  testator  might  be  considered 
as  the  lessor,  and  the  remainder-man  as  an  assignee  of  the  estate  oat  of 
which  the  lease  was  derived,  within(n)  the  meaning  of  the  Statute.  So 
where  lands  were  by  indenture  granted  to  trustees,  for  1000  years,  in 
order  to  secure  the  repayment  of  a  sum  of  money,  and  subject  thereto, 
to  the  use  of  E.  R.  for  life,  with  power  to  demise  the  premises  for  any 
term  in  possession,  not  exceeding  ten  years,  at  the  best  rent,  and  a 
lease(o)  was  made  by  the  tenant  for  life,  conformably  to  the  power 
reserving  the  rent  to  the  persons  who  should,  from  time  to  time,  be  en- 
titled to  the  freehold  or  inheritance  of  the  demised  premises,  it  was  de- 
cided that  the  trustees  of  the  term  for  1000  years  might  distrain  for  the 
rent,  because  the  lease  was  referrible  to  the  instrument  creating  the 
power,  and  took  precedence  of  the  trust  term,  and  was  binding  on  the 
trustees  of  the  term  ;  and  that  the  trustees,  though  not  entitled  to  the 
freehold  or  inheritance,  were  reversioners  entitled  to  the  rent  reserved 
by  the  lease. 

J.  S.  being  tenant  for  life,  under  his  father's  will,  with  leasing- 

(2)  Green  v.  James,  6  Mees.  &  W.  Selw.  382 ;  Jack  dem.  Croker  v.  Dilloo, 

656 ;  and  see  Hooker  v.  Nye,  1  Cro.  M.  2  Jebb  &  S.  565. 

&  Rose.  258;  4  Tyrw.  777,  S.  C. ;  De-  («)  10  Car.  I.  Seas.  2,  c.  4,  Irish;  32 

inarest  v.  Willard,  8  Cowen's  Amer.  Rep.  Hen.  VI II.  c.  34,  English. 

206.  (o)  Rogers  v,  Humphreys,  4  Ad.  & 

(m)  Merwood  v.  Oldknow,  3  M.  &  £11.  299;  5  N.  &  M.  511,  S.a 
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power  for  twenty -one  years,  in  1812  demised  the  premises  for  ninety- 
nine  years,  if  he  the  lessor  should  so  long  live ;  and  in  1814,  the  tenant 
for  life,  under  his  leasing  power,  made  a  lease  of  the  premises  for 
twenty-one  years  :  in  1828,  the  surviving  executor  under  the  testator's 
will,  in  exercise  of  a  power  in  the  will  for  that  purpose,  granted  the 
premises  in  mortgage  for  1000  years;  and  in  an  action  of  covenant  by 
the  mortgagee  for  rent,  against  the  lessee  for  twenty-one  years,  it  was 
ruled(/))  that  the  lessee  could  not  set  up,  as  a  defence,  the  outstanding 
estate  for  ninety-nine  years,  because  the  grant  for  ninety-nine  years 
did  not  operate  as  any  suspension  of  the  leasing  power,  «o  far  as  rt'- 
garded  the  mortgagee,  who  derived  under  the  power  given  to  the  exe- 
cutors, and  consequently  that  such  mortgagee  had  the  immediate  rever- 
fiioQ  in  him,  and  might  sue  upon  the  covenants  in  the  lease  of  1814. 
If  by  lease  made  in  pursuance  of  a  leasing  power,  the  lessee  covenant 
to  expend  £200  in  improvements  on  the  demised  premises,  the  re- 
mainder-man(9),  after  the  decease  of  the  tenant  for  life,  may  recover 
damages  for  breach  of  the  covenant,  as  running  with  the  estate  in  the 
land. 

76.  Wherever  an  assignee  of  the  reversion  of  demised  premises,  or 
his  representatives,  may  take  advantage  of  a  covenant  entered  into  by 
the  lessee,  it  is  to  be  observed  that  such  assignee  will  be  liable  to  an  ac- 
tion at  the  suit  of  the  lessee,  or  of  his  representatives,  for  breach  of  any 
covenant  running  with  the  land,  entered  into  by  the  lessor,  the  reme- 
dy(r)  given  by  the  Statute  being  reciprocal. 

77.  Covenants  raised  by  implication  of  law  run  with  the  land,  and 
bind  as  well  the  assignee  of  the  reversion  in  demised  premises,  as  the 
assignee  of  the  lessee.  If  a  lease  be  made  for  years,  by  words  of  grant 
or  demise^  which  imply  a  covenant  for  quiet  enjoyment,  the  assignee 
of  the  lessee(«)  may  maintain  covenant  against  the  lessor.  And  so, 
upon  a  covenant  implied  from  the  reservation  of  rent  in  a  lease,  the 
assignee  of  the  reversion(^)  may  bring  an  action  against  the  lessee,  for 
its  non-payment ;  but  the  original  lessee  is  discharged  from  future  lia- 
bility on  implied(tt)  covenants,  by  his  assignment,  and  by  the  accept- 
ance of  the  rent  from  the  assignee  by  the  reversioner.  Where  mortgagor 
and  mortgagee  joined  in  granting  a  lease  of  a  piece  of  ground,  with 

(p)  Bringloe  v.  Goodson,  4  Bing.  N.  (0  Harper  v.  Burgh,  2  Ley.  206; 

C.  726,  5  Scott,  502,  S.  C.  Thos.  Jones,  102;  Bush  v.  Coles,  Carth. 

(g)  Sbaonon  t;.  Bradstreet,  1  Sch.  &  232 ;  1  Show.  388 ;  Porter  v.  Swetnam, 

Lei  64.  Style,  406. 

(r)  10  Car.  I.  Sess.  2,  c.  4,  Irish ;  32  (u)  Bacheloure  v.  Gage,  W.  Jones, 

Hen.  VIII.  c.  34,  English.  223;  Cro.  Car.  188;  Thursby  v.  Plant, 

{$)  Spencer's  case,  6  Rep.   17,  A. ;  1  Saund.  241,  B.  i^ote  6^ 
Moor.  159. 
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power  to  erect  wharfs  on  the  banks  of  an  adjoining  river :  in  an  action 
by  the  lessee  against  both  grantors,  for  breach  of  an  implied  oorenant, 
because  they  had  not  power  to  make  such  demise,  it  was  ruled(v)  that 
a  covenant  by  the  mortgagor  could  not  be  implied,  as  he  had  no  legal 
estate  in  the  subject  of  the  grant,  and  that  the  action  being  founded 
on  a  covenant  arising  out  of  the  demise,  the  plaintiff  was  bound  to 
prove  a  joint-demise,  whilst  the  lease  merely  operated  as  a  grant  by 
one  of  the  defendants,  and  an  equitable  confirmation  by  the  other. 

78.  Covenants  in  leases  relating  to  matters  not  in  exbtence  at  the 
time  of  the  demise,  but  which,  when  carried  into  effect,  are  to  be  an- 
nexed to  the  demised  premises,  or  which,  though  not  to  be  executed 
upon,  or  annexed  to  the  premises,  will  contribute  to  the  support  or 
maintenance  of  the  subject  of  the  demise,  are  binding  upon  tusigfu,  if 
expressly  named,  and  not  otherwise.  A  lessor,  by  indenture,  after  re- 
citing an  agreement  for  pulling  down  an  old  smelting-mill,  situate 
upon  part  of  a  waste,  and  for  building  another  smelting-mill,  of  larger 
dimensions,  upon  a  different  part  of  the  same  waste,  demised  certain 
mines  and  minerals  situate  under  the  waste,  for  a  term  of  nineteen 
years,  with  liberty  to  build  upon  any  part  of  the  waste,  all  smelting- 
houses  which  might  be  requisite  for  effectually  working  the  mines ;  and 
the  lessee  thereby  covenanted  to  keep  in  repair  such  new  smelting- 
mill  engaged  to  be  built.  Upon  an  action(fr)  by  the  assignee  of  the 
reversion  against  the  lessee,  for  breach  of  the  implied  covenant  in  not 
building  a  new  smelting-mill,  it  was  decided,  that  although  the  wwtte 
was  not  demised^  yet  the  covenant  to  build  upon  it  ran  with  the  sub- 
ject of  the  demise,  because  the  building  to  be  erected  was  connected 
with,  and  tended  to  the  support  of  the  mines. 

A  covenant  by  lessee  to  insure  premises  against  fire,  situate  within 
the  limits  of  the  London  weekly  bills  of  mortality,  and  within  which 
limits  the  English  Statute(a;),  14  Geo.  III.  c.  78,  enables  the  landlord 
to  have  the  sum  insured  upon  the  premises  laid  out  in  rebuilding,  runs 
with  the  estate  in  the  land :  and  the  assignee  of  the  reversion  is  competent 
to  sustain  an  action  for  breach  of  covenant  in  not  insuring.  Best,  J.,  in 
his  able  judgement  in  this  case,  expressed(y)  his  opinion,  that  if  thede- 
mised  premises  were  situate  in  any  other  part  of  the  kingdom,  not  go- 
verned by  the  Statute,  a  covenant  to  insure  would  pass  to  the  assignee 

(o)  Smith  V.  Pocklington,  1  Cro.  &  &  P.  601 ;  1  Cro.  &  Jerv.  105. 

Jerv.  445 ;  1  Tyrw.  309,  S.  C.  (x)  14  Geo.  III.  c.  78,  £i^. ;  there  it 

(w)  Sampson  v.  Easterby,  9  B.  &  Cr.  no  correspondiDg  Irish  Statute. 

505  ;    4  M.  &  Ry.  422  ;    Easterby  v.  (y)  Yemon  v.  Smith,  5  B.  &  Aid.  1-d. 
Sampson,  in  error,  6  Bing.  644;  4  Moo. 
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of  the  reversion,  because  a  covenant  in  a  lease,  which  the  covenantee, 
after  his  assignment,  could  not  take  advantage  of,  and  which  is  be- 
neficial to  the  assignee  as  stichj  will  go  with  the  estate  assigned :  but 
where  the  lessee  of  a  mill  covenanted  for  himself  and  his  assigns,  not  to 
employ  any  person  in  his  mill  who  was  not  legally(2:)  settled  in  the  pa- 
rish of  Congleton ;  in  an  action  against  the  assignee  of  the  lessee,  it 
was  decided  he  was  not  bound,  because  the  covenant  did  not  affect  the 
nature,  quality,  or  value  of  the  demised  premises,  or  their  mode  of 
enjoyment. 

79.  Parties  to  a  lease  having  entered  into  a  covenant,  that  an  ap- 
praisement should  be  made  by  valuators  of  all  fruit-trees,  which,  on 
the  determination  of  the  demise,  should  be  growing(a)  on  the  pre- 
mises, and  should  have  been  planted  by  the  lessee,  and  that  tbe  lessee 
should  deliver  up  such  trees,  and  the  lessor  should  pay  the  amount  of 
the  valuation  ;  the  term  having  expired,  and  the  assignees  of  the  lessor 
having  refused  to  name  an  arbitrator,  it  was  determined  that  an  action 
of  covenant  by  the  lessee  against  the  assignees  of  the  lessor  would  not 
lie  for  such  refusal,  because  a  covenant  to  name  an  arbitrator  did  not 
run  with  the  land,  and  such  a  right  of  action  could  not  be  extended  to 
an  assignee  without  his  being  named,  as  the  subject  matter  of  the  co- 
venant did  not  relate  to  a  thing  in  existence  at  the  time  of  the  demise. 

In  an  action  of  covenant  by  the  assignee  of  a  lessee  for  years  against 
the  assignee  of  the  reversion  of  demised  premises,  founded(6)  on  a  co- 
venant by  the  lessor  for  him  and  his  assigns^  to  pay  the  lessee  and  his 
assigns  for  trees  planted  and  buildings  erected  during  the  term  cU  a 
valuation  by  two  arbitrators  to  be  appointed  by  the  lessor  or  lessee,  or 
their  assigns  respectively,  on  the  expiration  of  the  lease ;  it  was  taken 
for  granted  that  the  covenant  ran  with  the  land,  and  was  binding  on 
assigns  specially  named. 

80.  A  lessee  having  covenanted  by  his  lease  to  account  monthly 
with  the  lessor  or  his  assigns  for  all  wine  which  should  be  sold  on  the 
demised(c)  premises,  and  to  pay  the  lessor  or  his  assigns  thirty  shil- 
lings for  every  ton  of  wine  which  should  be  sold  there,  it  was  ruled 
that  the  assignee  of  the  reversion  was  not  entitled  to  the  benefit  of  the 
covenant.     It  is  not  settled  whether  a  covenant  by  the  lessee  of  a 

(z)  Major  of  Congleton  v.  Pattison.  1  Scott,  542,  S.  C. 

10  East,  130.  (c)  Purfrey's  case,  Moor,  243;  Godb. 

(a)  Grey  v.  Cuthbertson,  4  Doug.  120,  case  140;  and  see  this  case  cited  in 
351 ;  2  Chitty*8  Rep.  482 ;  1  Selw.  N.  Bally  v.  Wells,  3  Wils.  32 ;  and  in  Can- 
P-  493.  ham  v.  Rust,  8  Taunt.  227 ;  2  Moore, 

(b)  White  ».  Parker,   1  Bing.  New  172. 
Cases,  573,  and  the  reporter's  note,  585 ; 
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public-house,  that  he  and  his  assigns  shall  purchase  all  the  beer,  to  be 
eoiisumed(d)  on  the  demised  premises,  at  the  lessor's  brewery,  will  bind 
an  assignee  of  the  lease.  On  the  demise  of  a  public-house  the  lessee 
covenanted  to  purchase  of  the  lessors  and  their  assigns,  or  successors 
in  trade  as  brewers,  all  the  beer  which  should  be  sold  on  the  premises, 
and  a  condition  of  re-entry  was  reserved  in  case  of  non-observance  of 
the  covenant ;  the  assignees  of  the  reversion  of  the  demised  premises 
removed  the  brewery  to  another  establishment,  and  upon  an  eject- 
ment(6)  brought  by  such  assignees  of  the  reversion  against  the  as- 
signee of  the  lessee  for  a  forfeiture  incurred  by  consuming  beer  on  the 
premises  which  was  bought  from  another  brewer,  it  was  decided  that 
the  trade  of  brewers,  which  had  been  carried  on  by  the  lessors,  being 
put  an  end  to  by  the  assignment  and  removal  of  the  brewery,  the  eject- 
ment could  not  be  supported,  but  the  Court  declined  giving  any  opinion 
whether  the  covenant  ran  with  the  land. 

81.  A  covenant  in  one  lease  to  perform(y)  the  covenants  contained 
in  another  lease,  is  only  a  covenant  in  gross  which  does  not  run  with  the 
land :  so  a  covenant  by  the  lessee  not  to  fell,  lop,  or  top  timber  trees, 
which  are  excepted  out  of  the  demise,  is  merely  collateral(^),  and  does 
not  run  with  the  land. 

82,  It  is  difficult  to  ascertain  with  precision  what  covenants  affect- 
ing demised  premises  run  ivith  the  lands,  and  perhaps  the  only  safe 
guide  on  the  subject,  will  be  an  enumeration  of  the  covenants  which 
have  received  such  a  construction. 

The  following  are  instances  of  express  covenants  running  with,  <v 
annexed  to  the  land,  which  bind  the  assignee  of  the  lessee  of  danised 
premises  though  not  named :  to  pay  rent(A),  or  penalties  for  its  non- 
payment, or  to  render  suit  or  service  in  the  nature(t)  of  rent,  or  to 
discharge(j)  the  lessor  from  all  burthens  ordinary  and  extraordinary: 
to  repair(A),  or  leave(/)  in  a  state  of  repair,  or  to  lay  out  money  within 
the  first  three  years  of  the  term  in  buildings(in)  and  permanent  im- 


(d)  Hartley  v.  PehaU,  1  Peake's  N. 
P.  C.  131. 

(e)  Doe  dm.  Calvert  v.  Reid,  10  6. 
&  Crea8.849. 

(/)  Whitton  V.  Peacock,  2  Bing.  N. 
C.  421 ;  Brown  v.  M'Farran,  5  Irish 
Law  Rep.  212. 

(g)  Raymond  v.  Fitdi,  2  Cro.  M.  & 
Rose.  588 ;  6  Tvrw.  985,  S.  C. 

(A)  Isteed  o.  stoneley,  1  Anders.  82 ; 
Porter  o.  Swetnam,  Style,  406 ;  Parker 
V.  Webb,  3  Salk.  5. 

(t)  Vyvyan  v.  Arthur,   1  B.  &  Cr. 


410;  2D.  &Rt.  670. 

(j)  Dean  and  Chapter  of  Wmdiar's 
case,  5  Rep.  24,  B. 

(A)  Dean  and  Chapter  of  Windsor'! 
case,  5  Rep.  24,  B. ;  Cro.  £1.  553; 
Blake's  case,  6  Rep.  43,  B. ;  Alden  9, 
Blague,  Cro.  Jac  99;  Kitchen  v.  Baddy, 
1  Lev.  109;  Keeling  v.  Monice,  li 
Mod.  371. 

(0  Matures  p.Westwood,  Cro.  Efii. 
599-617. 

(m)  Shannon  v.  Braditreet,  1  Sch.  & 
Lef.  52*64. 
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provements  on  the  demised  premises :  not  to  lop  or  top  tree8(n)  grow- 
ing on  the  premises,  nor  to  build,  obstruct  lights,  or  commit  waste :  to 
cultivate(o),  farm,  or  manage  the  land  in  a  husbandlike  or  in  any  pecu- 
liar(/>)  manner :  to  maintain  banks,  fences,  or  boundaries :  to  reside(9) 
on  the  demised  premises :  not  to  carry  on  particular  or  offensive(r) 
trades  or  occupations,  or  commit  any  nuisance  on  the  premises :  to 
allow  the  lessor  a  right  of  passage(«)  to  rooms  excepted  out  of  the 
demise :  to  keep  buildings  insured  against  accidents(/)  by  fire,  and  in 
case  of  their  destruction  to  expend  the  insurance  money  in  rebuilding, 
or  pay  over  the  amount  to  the  lessor. 

Covenants  binding  assignees  of  the  reversion  of  demised  premises 
are  those  for  quiet  enjoyment(2f),  further  a8surance(i;),  for  title(«;),  for 
indemnity(re)  against  head-rent,  liberty  to  deduct  taxes(y)  paid  by 
lessee  out  of  his  reserved  rent,  to  supply  demised  premises(2r)  with 
water,  to  renew(a),  and  to  apply  for  and  use  the  lessor's  utmost  endea- 
vours to  procure(i)  a  renewal  of  the  lease  for  a  further  term. 


(r)  Anon.  Moor,  44,  pi.  136;  Doe 
dem.  Wetherell  v.  Bird,  6  Carr.  &  P. 
195. 

(o)  Sale  V.  Kitchingham,  10  Mod. 
158. 

(p)  Cockson  V.  Cock,  Cro.  Jac.  125. 

(q)  Tatem  v.  Chaplin,  2  H.  Bla.  135; 
Doe  d^  The  Duke  of  Norfolk  v.  Hawke, 
2  Easty  141 ;  and  see  Ponaonhj  v.  Adams, 
2  Bro.  Pari.  Ca.  431 ;  Chickeley*s  case, 
1  Dyer,  79,  A. 

(r)  Mayor  of  Congleton  v.  Pattiaon, 
10  East,  138. 

(«)  Bush  V,  Cole,  12  Mod.  24;  Cartfa. 
232;  1  Show.  386;  1  Salk.  196. 

(0  Vernon  v.  Smith,  5  B.  &  Aid.  1, 
bj  Best,  Justice. 

(k)  Noke  V.  Awder,  Cro.  £1.  436- 
513;  Moor,  419;  Campbell  v.  Lewis,  3 
B.  &  Aid.  392. 

(v)  Middlemore  v.  Goodale,  Cro.  Car. 
503;  W.  Jones,  406;  King  v.  Jones,  5 


Taunt  418;  1  Marsh.  107;  4  M.  & 
Selw.  188. 

(lo)  Kingdon  v.  Nottle,  1  M.  &  Selw. 
365 ;  4  M.  &  Selw.  53. 

(z)  Burnett  v.  Lynch,  5  B.  &  Cr.  599. 

(y)  Baylye  v.  Hughes^  Cro.  Car.  137; 
W.  Jones,  142. 

(z)  Joiirdain  v.  Wilson,  4  B.  &  Aid. 
266;  but  see  Catterns  v.  Tennent,  1 
Shaw  &  Maclean,  694. 

(a)  Rean  v.  Strong,  5  Irish  Law  Rep. 
540 ;  Isteed  v.  Stoneley,  1  Anders.  82  ; 
Skeme's  case.  Moor,  27 ;  Tanner  v.  Flo- 
rence, I  Cha.  Ca.  259 ;  Finch  v.  Lord 
Salisbury,  Finch,  212;  Furnival  v.  Crew, 
3  Atk.  83 ;  9  Mod.  446;  Roe  dem,  Bam- 
ford  V.  Hayley,  12  East,  469;  Anon. 
Moor,  159,  pi.  300;  but  see  Haig  v.  Ho- 
man,  4  Blign.  New  Ser.  380. 

{b)  Simpson  v.  Clayton,  4  Bing.  N. 
C.  758 ;  6  Scott,  469,  S.  C. }  Roe  o* 
Hayley,  12  East,  464. 
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CHAPTER  VIII. 


COVENANTS. 


83.  Covenant  lies  by  or  against  As- 

signee of  Part  of  demised  Pre- 
mises, or  by  or  yfainst  Grantee 
of  Reversion  in  ParceL 

84.  Iruh  Statute^  1 1  Anne,  c.  %  s.  6, 

rendering  Assignee  of  Term  lia- 
ble to  Covenants  binding  Lessee, 

85.  Assignee  of  Reversion  only  entitled 

to  sue  for  Breaches  committed 
during  his  Oumership, 

86.  Assignee  of  Lessee  not  responsible 

for  Breaches  committea  before 
the  Assignment. 

87.  Assignee  of  Leaseholds  exonerated 

from  future  Liability  by  ttssign- 
ing  over. 

88.  Equitable  Interference  in  Respect 

of  fraudulent  Assignments, 

89.  Effect  of  Assigntnent  by  Act  of 

LaWt  Execution^  Bankruptcy,  or 
Insolvency. 

90.  Mortgagee  of  Leaseholds  liable  to 

Rent  and  Covenants. 

91.  New  Lease  obtained  by  Middle- 

man valid,  without  Surrender  of 
Underleases. 


92.  Liability  of  Executors  m  their 

representative  Capacity  on  Co- 
venants in  Leases. 

93.  Personal  LiabiUty  of  Executors  m 

Covenants  m  Leases. 

94.  Liability  of  Executors  on  implied 

95.  Liability  of  Heirs  and  Denseet 

for  Bretmhes  of  Covenant. 

96.  nemedy   given   to   Creditors  be 

Statute,  11  Geo.  IF.  and  I 
WilL  IV.  c.  47. 

97.  Neither  Debt  nor  Covenant  lies 

against  Devisee,  unless  for  De- 
mand accrued  in  Testators  Life- 
time. 

98.  Heirs   and   Devisees   seised  of 

Leaseholds  may  be  sued  as  Ai- 
signees  during  their  Enjoy- 
ment. 

99.  Right  of  Heirs  and  Devisees  to 

sue  on  Covenants  made  with  the 
Ancestor  or  Testator. 
100.  fVhen    personal  Representatives 
must  sue. 


83.  If  a  lessee  divide  his  interest,  or  the  lessor  sever  his  reversion 
into  any  number  of  parts,  an  action  lies  for  breach  of  any  covenant 
running  with  the  land  by(a)  or  against(6)  the  assignee  of  the  lessee  of 
any  parcel  of  the  demised  premises,  or  by(c)  or  against(<f)  the  grantee 
of  the  reversion  in  any  part  of  the  lands :  in  an  action  of  covenant  by 
the  lessor  against  an  assignee(«)  of  the  lessee  of  demised  premises,  a 
moiety  of  which  had  been  evicted  by  title  paramount,  it  was  ruled  that 
the  covenant  was  divisible,  and  the  rent  should  be  apportioned.  So 
an  action  for  breach  of  covenant  at  the  suit  of  an  assignee  of  therever- 


(a)  Palmer  v.  Edwards,  1  Doug.  187, 
note ;  Simpson  v.  Clayton,  4  Bing.  N. 
C.  758 ;  6  Scott,  469,  S.  C. 

(b)  Congham  p.  Kinff*  Cro.  Car.  221 ; 
Conan  v.  Kemise,  W.  Jones,  245 ;  Ga- 
mon  r.  Vernon,  2  Lev.  231;  Stevenson 
V.  Lambard,  2  East,  575. 


(c)  Twynam  v.  Pickard,  2  B.  &  Ali 
105;  Pyot  V.  St.  John,  Cro.  Car.  229; 
2  Bulst.  102 ;  2  Brownlow,  56. 

(d)  Palmer  v.  Edwards,  1  Dovg.  187. 
note. 

(«}  Stevenson  v.  Lambard,  2  East, 
575. 
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sion  of  a  parcel(y*)  of  the  demised  premises  for  not  keeping  such  part 
in  repair,  was  held  maintainable. 

The  Statute(^)  10  Car.  I.  Sess.  2,  e.  4,  extends  to  a  grantee  of 
pari  of  the  reversion,  as  well  as  to  a  grantee  of  the  reversion  in  part 
of  the  demised  premises :  for  if  a  person  seised  of  the  reversion  in  fee 
expectant  on  a  lease(A)  for  years,  grant  his  reversion  for  a  term  of 
years,  or  for  any  other  limited  period,  an  action  lies  for  breach  of  co« 
Tenant  at  the  suit  of  such  grantee  of  a  part  of  the  reversion,  but  the 
damages  recoverable  shall  only  be  commensurate(t)  with  the  injury 
done  to  such  partial  interest,  because  the  person  having  the  ulterior 
reversion  is  entitled  to  compensation^)  for  any  injury  done  to  his  in« 
faeritance. 

84.  By  the  Irish  Statute(A)  1 1  Anne,  c.  2,  s.  6,  it  is  enacted,  that 
every  person  who  shall  take  any  assignment  of  all  the  residue  of  any 
term  for  life  or  lives,  or  for  years,  shall  be  liable  to  all  the  covenants 
\?hereunto  the  lessees  were  liable,  by  virtue  of  their  leases.  By  this 
Act,  the  privity  of  contract  existing  between  lessor  and  lessee,  is  trans- 
ferred to  the  assignee(/)  of  the  lessee,  and  enables  the  lessor  to  main« 
tain  an  action  upon  any  covenant  running  with  the  land,  for  a  breach 
committed  by  such  assignee  during  his  enjoyment  of  the  property,  al- 
though the  assignee  parted  with  his  whole  interest  in  the  lease,  and 
destroyed  any  privity  of  estate  before  action  brought.  This  Statute, 
by  transferring  the  privity  of  contract,  has  also  the  effect(m)  of  ren- 
dering actions  against  assignees  of  the  lessee's  estate,  for  breaches  of 
covenants  running  with  the  land,  transitory,  instead  of  being  local  as 
in  England.  It  has,  however,  been  settled,  that  the  assignee(n)  of  a 
lessee,  by  the  common  law,  is  answerable  for  a  breach  of  covenant 
running  with  the  land,  committed  during  his  enjoyment  of  the  demised 
premises,  though  the  action  be  not  commenced  until  after  the  estate 
has  been  transferred  by  the  assignee  to  another  person. 

85.  An  assignee  of  the  reversion  of  demised  premises  can  only 
maintain  an  action  for  breach  of  covenant  committed  during  his  own- 


(/)  Twynam  v,  Pickard,  2  B.  &  Aid. 
105. 

(g)  10  Car.  I.  Sess.  2,  c.  4,  Irish ;  32 
Hen.  VIII.  c.  34,  English. 

(A)  Co.  Litt  215,  A. ;  Attoe  v.  He- 
ming,  2  Bulst.  2dl ;  1  Ro.  Hep.  80. 

(i)  Evelyn  v.  Raddisb,  Holt's  N.  P. 
C.  543,  note. 

0*)  Bedingfield  v.  Onslow,  3  Lev.  209; 
Jesser  v.  Ginord,  4  Burr.  2141. 

(k)  1 1  Anne,  c.  2,  s.  6,  Irish ;  there 


is  no  corresponding  English  enactment. 

(2)  Grogan  v.  Magan,  Ale.  &  Nap. 
366 ;  Lord  Egremont  v.  Kean,  Exch. 
HU.  1837,  MSS. ;  2  Jone*,  307. 

(m)  A  similar  Statute  in  the  State  of 
New  York  has  received  the  same  con- 
struction ;  Norman  v.  Wells,  17  Wen- 
dell's Amer.  Rep.  136. 

(n)  Harlej  v.  King,  2  Cro.  M.  & 
Rose.  18;  5  Tyrw.  692,  S.  C. 
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ership,  for  if  the  covenant  be  merely  to  perform  a  single  act,  which, 
not  being  done,  is  broken(o)  once  for  all,  before  assignment  made,  an 
action  will  not  lie  at  the  suit  of  the  assignee  for  such  breach,  but  if 
the  covenant  be  broken  before  the  assignment,  and  there  is  a  cah^- 
tinuing{p)  breach  after  assignment,  the  assignee  of  the  reversion  is 
entitled  to  recover  damages.  Hence,  rent  becoming  due  prior  to  the 
assignment(^)  of  the  reversion  of  demised  premises  does  not  pass  to  the 
assignee ;  but  the  owner  of  the  reversion  at  the  time  when  such  rent 
accrued,  though  he  has  parted(r)  with  the  estate,  may  sue  the  lessee 
for  rent  which  fell  due  before  his  assignment.  A  lessor,  after  assign* 
ing  his  reversion  in  demised  premises,  cannot  sustain  an  action  for 
breach  of  covenant  occurring(«)  subsequently  to  such  grant,  unless  the 
covenant  be  collateral,  and  do  not  run  with  the  land. 

86.  An  action  does  not  lie  against  the  assignee  of  lessee  for  breacka 
committed,  or  incurred  before  he  became  assignee :  a  lessee  havbg 
covenanted  to  rebuild  a  house  within  a  limited  time(^),  assigned  the 
premises  after  the  period  had  expired,  without  having  built  according 
to  the  covenant,  and  it  was  ruled  by  Holt,  C.  J.,  that  the  covenant 
should  not  bind  the  assignee,  as  it  had  been  broken  before  the  assign- 
ment, but  that  the  assignee  would  have  been  liable,  if  the  assignment 
had  been  made  before  the  prescribed  time  had  expired.  It  is  laid  down 
in  Bacon's  Abridgement(ti),  that  an  assignee  who  assigns  over,  is  liable, 
and  shall  pay  the  rent  which  incurred  due  before  and  during  his  enjoy- 
ment, but  no  authority  is  cited  to  shew  that  the  assignee  can  be  made 
answerable  for  an  arrear  of  rent  which  was  due  at  the  time  of  his  be* 
coming  assignee.  If  a  lessee  be  restrained  from  assigning  only  by  co- 
venant, an  assignment  by  the  lessee(v),  though  a  breach  of  the  cove- 
nant, is  not  void. 

87.  The  assignee  of  leasehold  premises  is  only  liable  to  covenants 
in  the  lease  by  reason  of  his  privity  of  estate,  and  his  liability  subsists 
so  long  as  the  privity  of  estate  continues,  and  no  longer:  he  may, 


(o)  Lewes  v.  Ridge,  Cro.  Eliz.  863 ; 
Anon.  3  Leon.  51,  case  72 ;  Canham  v. 
Rust,  8  Taunt.  227  ;  2  Moore,  164,  S. 
C. ;  Kingdon  o.  Nottle,  1  M.  &  Selw. 
355 ;  Com.  Dig.  Covenant,  B.  3 ;  John- 
son V,  Churchwardens  of  St.  Peter,  4 
Ad.  &  £11.  520 ;  6  Nev.  &  M.  106. 

(p)  Mascall's  case,  Moor.  242;  1 
Leon.  62 ;  Doe  dem.  Ambler  v.  Wood- 
bridge,  9  B.  &  Cr.  376 ;  4  Mann.  &  Ry. 
302. 

(q)  Flight  r.  Bentley,  7  Simons,  149 ; 
Cooper  V.  Robinson,  10  Mees.  &  W.  694. 


(r)  Midgley  v.  Lovelace,  Carth.289; 
12  Mod.  45 ;  Rep.  temp.  Holt,  74,  S.  C. 

(«}  Beely  v.  Parry,  3  Lev.  154 ;  Flight 
V.  Bentley,  7  Simons,  149. 

(0  Grescot  v.  Green,  I  Salk.  199; 
Holt,  177;  Churchwardens  of  St  Sa- 
viour's o.  Smith,  2  Burr.  1271;  1  ^• 
Bla.  351. 

(tt)  BaoonVAbridg.  title  "CovenanV' 
£.  4. 

(v)  Paul  V.  Nurse,  8  B.  A  Cr€M.4S6, 
by  Hohroyd,  J. ;  2  Mann  &  Ry.  525,  S.  C 
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therefore,  whenever  be  pleases,  assign  over  his  interest,  and  as  soon  as 
he  divests  himself  of  the  character  of  as8ignee(ie'),  he  will  be  discharged 
from  liability  for  rent  subsequently  accruing  due,  or  from  breaches  of 
covenant  subsequently  committed.  An  assignment  to  a  prisoner(x)  in 
confinement  for  debt,  or  to  an  insolvent  debtor(y),  will  not  be  deemed 
fraudulent,  where  the  object  sought  to  be  attained  is  to  relieve  the 
party  assigning  from  frirther  responsibility,  even  though  such  assignee 
should  not  enter  into  possession(z),  or  accept  the  assignment.  An  as-* 
signment  to  a  fictitious  person,  or  non-entity,  will,  however,  be  treated 
as  a  nullity,  and  if  the  assignor  retain(a)  possession,  or  continue  in  re- 
ceipt of  the  rents  and  profits,  the  assignment  will  be  regarded  as 
colourable  and  fraudulent  by  a  court  of  law. 

In  an  action  of  covenant  for  non-payment  of  rent  by  the  adminis- 
tratrix of  Bartholomew  Warburton,  upon  a  lease  made  by  the  intestate 
to  6.  Keogh  and  T.  Keogh,  against  George  Ivie  and  William  Hughes, 
as  assignees  of  the  estate  and  interest  of  the  lessees(6),  the  defendant, 
George  Ivie,  pleaded  that  before  any  part  of  the  rent  claimed  became 
due,  and  after  he  and  William  Hughes  became  assignees  of  the  de- 
mised premises,  the  defendant  William  Hughes  assigned  his  undivided 
moiety  thereof  to  one  Henry  Ivie,  and  upon  demurrer  the  Court  held 
that  the  plea  was  an  answer  to  the  action,  because  the  contract  of  an 
assignee  of  a  tenant's  interest  is  only  that  he  shall  be  liable  for 
rent  so  long  as  he  continues  assignee,  and  his  liability  ceases  upon 
assignment  over,  and  the  action  being  founded  on  contract,  judge- 
ment could  not  be  given  in  favour  of  one  defendant,  and  against  his 
coHlefendant. 

88.  Courts  of  Equity  have,  in  some  instances(c),  interposed  to 
relieve  a  landlord  against  a  fraudulent  assignment  of  a  lease,  as  where 
an  assignor,  after  assignment,  retained  possession,  or  where  the  as- 
signee acted  merely  as  the  assignor's  agent,  but  if  an  assignee  make  a 
hon&fide  assignment  of  the  lease,  although  a  premium  be  paid(<f)  to  a 
person  confined  in  prison  for  accepting  the  assignment,  the  assignor 


(w)  Pitcher  o.  Tovey,  1  Salk.  81 ;  4 
Mod.  71;  Carth.  177;  1  Show.  340;  12 
Mod.  23,  S.  C. ;  Walker  v.  Reeve,  3 
Doi^.  ]9. 

(jr)  Lekeux  v.  Nash,  2  Stra.  1221 ; 
Vaillant  v.  Dodemede,  2  Atk.  546. 

(y^  Onslow  v.  Corrie,  2  Madd.  Rep. 
330. 

(«)  Taylor  v.  Shuxn,  1  Bos.  &  P.  21 ; 
Odell  9.  Wake,  3  Camp.  N.  P.  C.  394 ; 
Walker  v.  Reeve,  3  Doug.  19. 


(a)  Taylor  v.  Shum,  1  Bos.  &  P.  21- 
23;  Knight  v.  Peachy,  1  Ventr.  329; 
Thos.  Jones,  109 ;  Th.  Raym.  303. 

(5)  Warburton  v.  Ivie,  1  Jones,  Ezch. 
Rep.  313-319 ;  and  see  post,  "  Actions 
of  Debt  and  Covenant,*'  No.  24. 

(c)  Philpot  17.  Hoare,  Amb.  480 ;  2 
Atk.219 ;  Treackle  v.  Coke,  1  Vern.  165 ; 
City  of  London  v.  Richmond,  2  Vern. 
421. 

id)  Vaillant  v,  Dodemede,  2  Atk.  546. 
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will  not  in  equity  be  compelled  to  pay  rent  which  fell  due  after  such 
assignment  was  made.  The  motives  of  an  assignee  for  parting  with 
his  interest(e)  in  leasehold  premises,  or  the  motives  of  another  person 
for  receiving  the  assignment,  are  not  sufficient  grounds  for  treating  it 
as  fraudulent,  if  the  act  done  be  a  real  act,  intended  really  to  operate 
as  it  appears  to  do :  however,  after  an  assignment  to  a  person  in  poor 
circumstances  by  the  assignee  of  an  equitable  term,  equity  will  give 
relief  against  the  party  so  assigning  in  respect  of  rent  antecedently 
due(y^,  or  antecedent  breaches  of  covenant  committed  at  the  time 
such  party  was  liable  for  them,  although  by  his  subsequent  assignment 
the  remedy  at  law  has  been  defeated. 

The  assignees  of  a  bankrupt  having  accepted  the  bankrupt's  inte- 
rest in  a  lease,  and  having  paid  half  a  year's  rent  to  the  lessor(^),  and 
thereby  discharged  the  bankrupt  from  liability  on  his  express  covenant 
for  the  rent,  may  assign  the  lease  to  an  insolvent  person  for  the  purpose 
of  extricating  themselves  from  further  liability.  The  estate  of  a  testator 
being  liable  to  the  payment  of  rent  reserved  out  of  premises,  which 
became  vested  in  him  by  assignment  of  the  original  lease,  and  for 
which  so  high  a  rent  could  not  be  procured  as  had  originally  been 
made  payable :  the  executors  were  ordered  by  the  Court  to  take(A) 
such  steps  as  should  be  necessary,  to  put  an  end  to  the  liability  of  the 
testator's  estate  in  respect  of  the  rent :  the  executors  not  having  made 
any  effort  to  find  a  person  who  would  take  an  assignment  of  the  inte- 
rest, were  held  personally  liable  to  reimburse  the  testator's  estate  for 
the  amount  of  the  loss  sustained.  In  giving  his  judgement  in  this  case, 
Lord  Cottenham  observed,  *^  the  law  imposes  on  the  assignee  of  a  lease 
liability  to  the  covenants,  only  during  the  time  he  holds  it :  to  assign 
to  a  person  unable  to  perform  the  covenants,  for  the  purpose  of  injuring 
the  landlord,  or  without  giving  him  a  fair  opportunity  to  protect  him- 
self from  injury,  is  highly  improper :  but  why  is  the  landlord  to  im- 
pose on  the  assignee  a  greater  responsibility  than  the  law  imposes  ? 
Why  is  he  to  refuse  to  accept  a  surrender  of  the  lease,  or  to  take  an 
assignment  of  it  from  the  party  holding  it,  and  to  complain  of  the  as- 
signee for  relieving  himself  from  the  burthen  of  it  by  such  means  as 
the  law  allows  ?  I  think  the  assignee,  after  such  offer,  and  notice  to 
the  landlord,  is  quite  justified  in  so  securing  himself,  but  doing  as 
little  injury  as  possible  to  the  landlord  :  the  moral  as  well  as  the  legal 

(e)  Fagg  V.  Dobie,  3  Younge  &  Coll.  (g)  Onslow  o.  Corrie,  2  Madd.  Rep. 

96.  330. 

(/)  ^ag?  V,  Dobie,  3  Younge  &  Coll.  (h)  Rowley  v.  Adams,  4  Mjlne  &  Cr. 

104,  by  Alderson,  Baron.  534-542. 
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right  of  the  assignee  so  to  relieve  himself,  is  illustrated  in  Onslow  v* 
Corrie." 

89.  If  a  term  of  years  be  sold  by  the  sheriff  under  an  execution(t), 
the  purchaser,  who  takes  by  act  of  law,  shall  have  the  benefit  of,  and 
be  bound  by  covenants  running  with  the  land,  but  the  estate  remains 
in  the  debtor  until  the  sheriff  transfers( j)  the  property  by  actual  as* 
signment  in  writing. 

The  assignees  of  a  bankrupt  are  not(A)  bound  to  accept  a  leasehold 
interest  belonging  to  the  bankrupt,  which  might  prove  injurious  to  his 
creditors,  but  if  the  assignees  elect  to  take  the  property(/),  they  cannot 
afterwards  renounce  it  because  it  turns  out  a  bad  bargain,  and  by  its 
acceptance  they  will  be  subject(m)  to  the  covenants  in  the  lease  during 
their  ownership.  The  assignees  of  a  bankrupt  lessee  having  advertised 
the  bankrupt's  interest  in  leasehold  premises(n)  for  sale  by  auction, 
and  no  bidder  having  appeared,  they  declined  taking  possession,  and 
it  was  ruled  that  such  conduct  did  not  amount  to  assent  or  election  to 
take  the  term,  being  merely  an  experiment  to  ascertain  the  value  of 
the  property.  So,  where  assignees  paid  the  landlord  rent  which  be- 
came due  after  the  bankruptcy,  in  order  to  prevent  a  distress,  and  at 
the  same  time  declared  they  did  not(o)  intend  to  take  the  premises, 
unless  they  could  be  advantageously  sold :  the  lease  was  afterwards 
put  up  to  sale  by  the  assignees,  and  there  being  no  bidders,  it  was 
ruled  by  Lord  Ellenborough,  that  the  assignees  were  not  answerable 
for  subsequent  rent. 

Lessee  for  twenty-one  years  having  underlet  for  seven  years,  was 
afterwards  declared  bankrupt,  and  his  assignees  having  released  the 
undertenant  from  liability  during  the  residue  of  the  term,  in  respect 
of  the  rent  and  covenants  in  the  underlease ;  it  was  decided  that  such 
release  of  the  undertenant  did  not  amount  to  an  acceptance(p)  of  the 
original  lease  by  the  assignees,  because  the  rights  of  the  original  lessor 
remained  untouched,  as  no  privity  of  estate  existed  between  him  and 
the  undertenants :  but  if  assignees  take  possession  of  demised(9)  pre- 


(0  Spencer's  case,  5  Rep.  17. 

( /)  Doe  dem.  Hughes  v.  JoDe8,9  Mees. 
&  W.  372 ;  Jones  v.  Hughes,  1  Hare, 
3S3 ;  Guinness  v.  Burr,  Hayes  &  J.  725. 

(k)  Bourdillon  v,  Dalton,  1  Peake's  N. 
P.  C.  238  ;  1  Espin.  N.  P.  C.  233,  S.  C. 

(/)  Broome  v.  Rohinson,  cited  7  East, 
339 ;  3  Smith,  333.  S.  C. 

(m)  Hanson  v,  Stevenson,  1  B.  k  Aid. 
303;  Thomas  v.  Pembertun,  7  Taunt. 
206;  Hancock  v.  Welsh,  1  Stark.  N.  P. 


C.  347 ;  Welsh  v.  Myers,  4  Campb.  N. 
P.  C.  368. 

(n)  Turner  v.  Richardson,  7  East, 
335 ;  3  Smith,  330. 

{o)  Wheeler  t;.  Bramah,  3  Campb.  N. 
P.  C.  340 ;  Hastings  v.  Wilson,  Holt's 
N   P.  C.  290. 

\pj  Hill  V.  Dobie,  8  Taunt.  325  ;*2 
Moore,  342,  S.  C. 

(q)  Ansell  v,  Robson,  2  Cro.  &  Jerv. 
610;  Clark  r.  Hume,  Ry.  &  Moo.  207. 
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mises,  "with  a  view  to  their  beneficial  occupation  for  the  benefit  of  the 
bankrupt's  estate,  they  will  be  answerable. 

By  the  provisions  of  the  Bankrupt(r)  and  Insolvent(«)  Acts,  the 
commissioners  are  empowered,  on  the  death  of  an  assignee,  to  appoint 
a  new  assignee,  in  whom  all  the  real  and  personal  estate  of  the  bank- 
rupt or  insolvent,  remaining  undisposed  of,  shall  become  vested;  but 
if  no  new  assignee  be  appointed,  the  personal(^)  representative  of 
the  deceased  assignee  will  be  answerable  for  rent  of  demised  premises, 
which  fell  due  after  the  death  of  such  assignee,  provided  he  acted  as 
tenant  of  the  prembes,  and  assented  to  the  assignment.  The  general 
assignment  of  a  bankrupt's  estate,  under  his  commission,  does  not  vest 
a  chattel-interest (u)  in  his  assignees,  unless  they  do  some  act  to  mani- 
fest their  assent  to  accept  the  interest,  and  until  the  assignee  do  such 
act,  the  term  remains  in  the  bankrupt,  and  until  the  late(v)  Bankrupt 
Act,  he  continued  liable  to  pay  the  rent  falling  due  after  the  assign- 
ment. 

By  the  Irish  Bankrupt  Act(t;),  6  &  7  Will.  IV.  c.  14,  s.  89,  it  is 
enacted,  that  any  bankrupt  entitled  to  a  lease,  or  agreement  for  a  lease, 
if  the  assignees  accept  the  same,  shall  not  be  liable  to  pay  any  rent  ac- 
cruing after  the  date  of  the  commission,  or  to  be  sued  in  respect  of  any 
subsequent  non-observance  or  non-performance  of  the  conditions,  cove- 
nants, or  agreements,  therein  contained :  and  if  the  assignees  decUne 
the  same,  (the  bankrupt)  shall  not  be  liable,  in  case  he  deliver  up  such 
lease  or  agreement  to  the  lessor,  within  fourteen  days  after  he  shall 
have  had  notice  that  the  assignees  shall  have  declined  :  and  if  the  assig- 
nees shall  not,  upon  being  thereto  required,  elect  whether  they  will 
accept  or  decline  such  lease  or  agreement,  the  lessor,  or  any  person  en- 
titled under  him,  shall  be  entitled  to  apply  to  the  Chancellor,  who  may 
order  them  so  to  elect,  and  to  deliver  up  such  lease  or  agreement,  in 
case  they  shall  decline  the  same,  and  the  possession  of  the  premises,  or 
make  such  other  order  therein  as  he  shall  think  fit.  A  similar  provision 
is  contained  in  the  Irish  Insolvent  Act(tt;),  3  &  4  Vict.  c.  107,  s.  38, 
respecting  leases,  and  agreements  for  leases,  belonging  to  the  insolvent, 
but  omitting  any  clause  enabling  the  insolvent  to  deliver  up  the  lease, 

(r)  6  &  7  Will.  IV.  c.  U,  88.  75,  7^,  1  Moor,  569,  S.  C, 

and  77,  Irish;  6  Geo.  IV.  c.  16,  ss.  66  (»)  Copeland  o.St^hens,  1  B.&  Aid. 

and  67,  English.  593 ;  Thompson  v.  Bradbury,  1  Biog* 

(«)  3  &  4  Vict.  c.  107,  8.  53,  Irish ;  1  N.  C.  326 ;  1  Scott,  279,  S.  C. 

&  2  Vict.  c.  110,  s.  65,  English.  (i?)  6  &  7  WiU.  IV.  c.  14,s.89,  Irirfi; 

(0  Abercrombie  v.  Hickman,  8  Ad.  k  6  Geo.  IV.  c.  16,  8.  75,  English. 

Ell.  683 ;  3  Nev.  &  P.  676,  S.  C. ;  and  (to)  3  &  4  Vict  c.  107,  a.  38.  Irish ;  1 

see  Aldritt  v.  Ketteridge,  1  Bing.  355 ;  &  2  Vict.  e.  110»  8.  50,  English. 


COVENANTS.  535 

or  agreement,  to  the  landlord,  and  thereby  exonerate  himself  from  fu« 
ture  liability  for  payment  of  the  rent,  or  performance  of  the  covenants, 
in  case  the  assignees  decline  to  accept  the  interest,  and  the  landlord  does 
not  apply  to  the  Court  for  possession  of  the  demised  premises. 

The  Chancellor  has  no  authority  to  interfere,  if  the  a8signees(ar) 
either  accept  or  reject  the  lease.  It  is  only  vihere  assignees  will  not 
decide,  or  suspend  their  decision  on  the  subject,  that  any  jurisdiction 
is  given,  and  a  fortnight(^)  is  considered  reasonable  time  to  allow  the 
assignees  for  arriving  at  the  determination :  and  where  a  lease  was  de- 
posited by  a  bankrupt,  before  his  bankruptcy,  in  the  hands  of  a  third 
person,  as  security  for  a  debt,  the  Court,  by  an  equitable(0)  construc- 
tion of  the  Statute,  ordered  the  assignees  to  give  up  possession  of  the 
premises  to  the  landlord,  and  to  execute  an  assignment,  or  surrender  of 
the  bankrupt's  benefit  in  the  lease. 

Under  a  lease  creating  a  tenancy  from  year  to  year,  with  a  covenant 
that  the  lessee  should  leave,  at  quitting,  the  hay,  straw,  manure,  &c. 
on  the  premises,  the  lessee  being  declared  bankrupt,  and  his  assignees 
having  refused(a)  to  accept  the  lease,  it  was  held,  that  the  determina- 
tion of  the  lease  by  the  bankruptcy,  put  the  parties,  with  respect  to 
the  agreement  as  to  the  hay,  straw,  manure,  &c.  precisely  in  the  same 
situation  as  if  it  had  been  put  an  end  to  by  notice,  and  the  assignees 
were  restrained  from  removing  such  articles :  but  if  a  lease  be  de- 
termined by  order  of  the  Chancellor  in  bankruptcy,  containing  a  co- 
venant that  the  lessee,  at  the  expiration,  or  other  sooner(&)  deter- 
mination of  the  term,  shall  take  the  away-going  crop,  his  assignees 
are  entitled  to  the  benefit  of  such  crop.  Where,  however,  assignees 
refused  to  accept  the  lease,  and  the  bankrupt,  pursuant  to  the  Statute, 
gave  up  the  premises  to  the  landlord,  it  was  decided,  that  as  the  bank- 
rupt was  discharged,  by  operation  of  the  Act,  from  all  covenants  on  his 
part,  the  performance(c)  of  a  covenant  for  taking  certain  fixtures,  on 
the  determination  of  the  demise,  at  an  appraisement,  could  not  be  en- 
forced against  the  lessor  by  the  assignee  of  the  bankrupt.  Though 
the  Chancellor  will  compel  assignees  of  a  bankrupt  to  make  an  elec- 
tion, yet  he  will  not  decide  whether  they  have  actually  elected,  and 
6uch(^)  a  question  must  be  tried  at  law,  but  where  assignees  reject  a 

(x)  Ex  parte  Clunes,  1  Madd.  Rep.  1  Rose.  445. 
76 ;  Ex  parte  Banbury,  7  Jurist,  660.  (fi)  Ex  parte  Maundrell,  2Madd.  Rep. 

(y)  Ex  parte  Fletcher,  1  Deac.  &  Ch.  315;  Buck.  83. 
356.  (c)  Kearsej  t;.  Carstairs,  2  B.  &  Adol. 

(?)  Ex  parte  Clunes,  1  Madd.  Rep.  716;  Fairburn  v.  Eastwood,  6  Mees.  & 

76 :  Ex  parte  Banbury,  7  Jurist,  660.  \V.  679. 

(a)    ^x/wr^eWhittington,  Back.  87;  W  Ex  parte  Qoantock,  Buck.  100. 
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lease,  and  appear  to  have  mismanaged  a  farm  while  in  their  possession, 
an  issue  of  quantum  damnificahia  will  be  directed. 

A  tenant  holding  under  a  parol  agreement,  at  a  rent  payable  half- 
yearly,  being  declared  bankrupt  during  a  current  half-year,  and  haying 
offered  to  give  up  possession  to  the  landlord,  pursuant  to  the  Statute, 
in  the  interval  between  two  rent-days,  it  was  ruled(e)  he  was  not  liable 
in  an  action  of  use  and  occupation  for  the  portion  of  the  half-year 
elapsed  prior  to  the  Jiat  in  bankruptcy.  A  lessee  having  assigned  all 
his  interest  in  demised  premises  to  J.  S.,  subject  to  the  rent  and  cove- 
nants in  the  lease,  and  J.  S.  being  afterwards  declared  bankrupt,  the 
assignees  of  his  estate(y)  declined  to  accept  the  lease,  and  the  bank- 
rupt within  due  time  delivered  it  to  the  lessor :  it  was  decided  that  dte 
original  lessee  was  not,  by  such  means,  discharged  from  his  covenants, 
as  the  Statute  only  contemplated  the  case  of  a  bankrupt  lessee,  and  did 
not  put  an  end  to  the  lease,  but  merely  discharged  a  bankrupt  lessee 
from  any  subsequent  payment  of  the  rent,  or  observance  of  the  co- 
venants, and  did  not  apply  to  an  assignee  of  the  term. 

A  mortgagor  having  covenanted  to  insure  his  life,  and  pay  the  an- 
nual premium  on  the  policy,  and  in  case  of  default,  that  he  would  repay 
such  sums  as  should  be  applied  for  that  purpose  by  the  mortgagee(^): 
the  mortgagor,  after  having  insured  his  life,  was  discharged  under  the 
Insolvent  Act,  and  it  was  decided,  that  he  continued  liable  on  the  co- 
venant for  premiums  paid  after  his  discharge  by  the  mortgagee,  as  the 
Act  only  applies  to  the  discharge  of  the  person. 

90.  Where  leasehold  interests  are  granted  in  mortgage,  care  should 
be  taken  to  effect  that  object  by  underlease,  and  not  by  assignment, 
in  order  to  avoid  rendering  the  mortgagee  liable  to  payment  of  the 
rent,  and  observance  of  the  covenants  comprised  in  the  original  lease. 
If  the  mortgage-debt  be  secured  by  assignment  of  the  lease,  though 
the  mortgagee  do  not  enter  into  possession,  he  will  be  answerable  not 
only  for  the  rent  subsequently  accruing,  but  for  the  breach  of  any  co- 
venants in  the  lease  running  with  the  land.  While  Lord  Mansfield 
presided  in  the  King's  Bench,  the  earlier(A)  authorities  on  this  subject 
were  overruled,  or  disregarded,  and  it  was  decided  that  the  mortgagee 
of  a  leasehold  interest,  by  assignment ^  was  not  liable  to  the  covenants 
in  the  lease(i),  unless  he  entered  into  possession.     This  question,  how- 

(0  Slacke    v.  Sharpe,  6  Ad.  &  Ell.  (g)  Bennett  v.  Burton,  12  Ad.  &  EII. 

366 ;  3  Nev.  &  P.  390,  S.  C.  657 ;  4  P.  &  Dav.  318,  S-  C. 

(/)  Manning  v.  Flight,  3  B.  &  Adol.  (jk)  Cook  v.  Harris,  1  Ld.  RaTm.d67; 

211;  Taylor  v.  Young,  3  B.  &  Aid.  521 ;  Pilkington  v.  Shaller,  2  Vera.  374. 

8  Taunt.'  315;  2  Moore,  326 ;  Tuck  v.  (>)  Eaton  v,  Jaques,  2  Dong.  455, 
Fyson,  6Bing.  321 ;  3  Moo.  &  P.  715. 
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ever,  has  been  reconsidered,  and  it  is  now  settled,  that  an  assignment 
of  all  the  lessee's  interest  in  a  term  for  lives  or  years,  by  way  of  mort* 
gage(j'),  renders  the  mortgagee  liable  to  pay  the  rent,  and  perform  the 
covenants  in  the  lease,  during  his  legal  ownership,  though  he  shall  not 
enter  into  possession. 

The  depository  of  a  lease  delivered  as  security  for  repayment  of 
money  lent,  is  not  liable  at  law  to  pay(A)  the  rent,  or  perform  the  co» 
venants  in  the  lease,  but  an  equitable  mortgagee,  by  deposit  of  deeds, 
who  entered  into  possession  of  the  premises(/),  was  held  bound  by  an 
agreement  contained  in  the  lease  to  rebuild,  and  was  compelled  by  Lord 
Thurlow  to  take  an  assignment,  with  covenants  for  that  purpose.  If 
a  lessee  contract  to  sell  his  lease,  and  another  party  contract  for  its 
purchase,  the  landlord  has  no  right  or  equity  either  to  compel  the  pur-» 
chaser  to  take  an  assignment  of  the  lease,  or  to  compel  the  vendor  to 
assign  it.  So  the  depository  of  a  lease  for  securing  a  debt(m),  has  a 
right  to  file  his  bill  for  a  foreclosure,  and  to  have  the  lease  assigned  to 
him,  or  if  he  has  an  agreement  for  a  sale,  he  may  file  his  bill  for  spe* 
cific  performance,  but  he  is  not  bouud  to  do  either :  and  until  he  exer- 
cises his  option,  or  takes  possession  of  the  tenements  comprised  in  the 
lease,  he  stands  to  all  intents  and  purposes  in  the  character  of  an  en- 
tire stranger  to  the  tenancy,  and  the  landlord  has  no  right  whatever  to 
interfere  with  him. 

91.  The  Irish  Statute(ii),  6  Geo.  II.  c.  4,  s.  4,  after  reciting  that 
many  persons  hold  considerable  estates  by  leases  for  lives  or  years,  and 
lease  out  the  same  in  parcels  to  several  undertenants,  and  that  many  of 
those  leases  cannot,  by  law,  be  renewed,  without  a  surrender  of  all  the 
underleases  derived  out  of  the  same,  so  that  it  is  in  the  power  of  any  such 
tenants  to  prevent  or  delay  the  renewing  the  principal  lease,  by  refusing 
to  surrender  their  underleases,  notwithstanding  they  have  covenanted 
so  to  do,  to  the  great  prejudice  of  their  immediate  landlords,  the  first 
lessees:  for  preventing  such  inconveniences,  and  for  making  the  re- 
newal of  leases  more  easy  for  the  future ;  enacts,  that  in  case  any  leases 
shall  be  surrendered  in  order  to  be  renewed,  and  a  new  lease  made  and 
executed  by  the  chief  landlord,  or  landlords,  the  same  new  lease  shall, 


(y)  Williams  v.  Bosanqnet,  1  Brod.  & 
B.  328;  3  Moore^  500;  Burton  v.  Bar- 
clay, 7  Bing.  745 ;  3  Moo.  &  P.  785. 

(A)  Doe  dertu  Martin  v.  Roe,  5  Espin. 
N.  P.  C.  105. 

(/)  Lucas  V.  Comer  ford,  3  Bro.  Cha. 
Ca.  166;  1  Vesey,  Jun.  235;  8  Simons, 
499  i  and  see  Flight  v,  Bentley,  7  Simons, 
190 ;  Jenkins  v.  Portman,  1  Keen,  435 ; 


WiUson  9.  Leonard,  3  Beav.  373 ;  San- 
ders V.  Benson,  4  Beav.  350. 

(m)  Moores  v,  Choat,  8  Simons,  508 ; 
and  see  Jenkins  v.  Portman,  1  Keen, 
435 ;  Robinson  v.  Rosher,  1  Yo.  &  Coll. 
in  Cha.  7- 

(n)  5  Geo.  II.  c.  4,  s.  4,  Irish ;  4  Geo. 
II.  c.  28,  s.  6,  English ;  and  see  Hudson's 
Commentary  on  this  Statute,  40K 
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without  a  surrender  of  any  of  the  underleases,  be  as  good  and  valid,  to 
all  intents  and  purposes,  as  if  all  the  underleases  derived  tbereoat  had 
been  likewise  surrendered,  at  or  before  the  taking  of  such  new  lease : 
and  every  person  in  whom  any  estate  for  life,  or  lives,  or  for  yean, 
shall  from  time  to  time  be  vested,  by  virtue  of  such  new  lease,  and  his 
executors  and  administrators,  shall  be  entitled  to  the  rents,  covenants, 
and  duties,  and  have  the  like  remedy  for  the  recovery  thereof;  and  the 
underlessees  shall  hold  and  enjoy  the  lands  and  tenements  in  the  res- 
pective underleases  comprised,  as  if  the  original  leases  out  of  which  the 
respective  underleases  are  derived,  had  been  still  kept  on  foot  and  con- 
tinued :  and  the  chief  landlord  shall  have,  and  be  entitled  to  such  and  the 
same  remedy,  by  distress  or  entry  in  and  upon  the  lands  and  tenements 
comprised  in  any  such  underlease,  for  the  rents  and  duties  reserved  by 
such  new  lease,  so  far  as  the  same  exceed  not  the  rents  and  duties  re- 
served in  the  lease  out  of  which  such  underlease  was  derived,  as  they 
would  have  had,  in  case  such  former  lease  had  been  still  continued,  or 
as  they  would  have  had  in  case  the  respective  underleases  had  been 
renewed  under  such  new  principal  lease. 

It  has  already  been  observed,  that  the  reversioner  must  continue 
«eised  of,  or  entitled  to  the  same(o)  reversion,  to  which  covenants  in 
leases  are  incident,  in  order  to  render  the  covenants  available  for  his 
benefit.  Where,  therefore,  a  party  entitled  to  an  ecclesiastical  lease, 
with  the  usual  claim  of  tenant-right,  or  holding  a  lease  with  covenant 
for  renewal,  accepted  a  renewal,  or  new  lease,  from  the  chief-landlord, 
the  remedies  for  recovery  of  rent,  and  for  breach  of  the  covenants  in 
any  such  underlease,  made  before  the  acceptance  of  the  renewal,  or  new 
lease,  became  utterly  unavailing,  because  the  reversion  to  which  they 
were  incident  was  destroyed :  and  the  chief  landlord,  who  renewed  to 
the  middleman  without  procuring  a  surrender  of  the  underlease,  lost 
his  remedies  by  distress  and  re-entry,  as  nothing  passed  to  the  inter- 
mediate lessee  by  the  renewal  of  his  lease,  but  an  estate  in  reversion 
expectant  on  the  determination  of  the  outstanding  underlease.  Lord 
Tenterden  SBid{p)  he  had  no  doubt  that  the  intention  of  the  legislature 
in  framing  the  preceding  clause  of  the  Act  was,  to  place  all  pardes, 
as  to  every  matter,  in  the  same  situation  as  if  no  surrender  had  taken 
place,  and  that  he  thought  the  words  used  were  sufficient  to  effectuate 
that  intention. 

A  tenant  holding  by  lease  made  in  the  year  1787(9)  for  three  lives, 

(o)  Webb  V.  Russell,  3  T.  R.  393 ;  Gregory,  2  Yo.  &  Jerv.  530-^^39,  Arg*. 

Anon.  Moor,  94.  (q)  Dignum    v.  Palmer,    2   Fox   & 

(/>}  Doe  dem.  Palk  v.  Marchetti,    1  Smith,  306. 
B.  &  Adol.  721;   and  see  Wootley  o. 
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in  the  year  1795,  by  indenture,  underlet  the  premises  for  three  diffe- 
rent lives:  in  the  year  1818  the  mesne  landlord  surrendered,  and  ob- 
tained a  new  lease  for  three  other  lives,  at  an  increased  rent,  and  the 
undertenant  continued  to  pay  the  rent  reserved  by  his  underlease : 
the  mesne  landlord  having  distrained  for  rent  upon  his  immediate  te- 
nant, who  replevied,  and  issue  being  joined  on  the  plea  of  *'  non  tenuity** 
it  was  insisted,  on  behalf  of  the  undertenant,  that  the  surrender  in  1818 
by  the  intermediate  lessee  destroyed  the  estate  created  in  1787,  out  of 
which  the  underlease  was  derived ;  but  it  was  decided  that,  by  force  of 
the  Statute,  the  reversion  of  the  mesne  landlord  continued  the  same, 
uotwithstanding  the  surrender,  and  that  the  relation  of  landlord  and 
tenant  remained,  without  alteration,  between  the  mesne  landlord  and 
the  undertenant. 

92.  Executors  and  administrators  of  a  deceased  lessee,  though  not 
named,  are  liable  to  the  extent  of  the  assets  in  their  hands  for  breach 
of  an  express  covenant  in  a  lease  for  lives,  or  for  years,  occurring  either 
in  the  life-time  of  the  lessee,  or  at  any  time  after  his  decease(r),  during 
the  continuance  of  the  demise,  though  the  lessee  in  his  life-time,  or  his 
personal  representatives(«)  after  his  decease,  assigned  such  leasehold 
interest,  and  though  the  lessor  recognized  such  assignment,  by  receipt 
of  rent  from  the  assignee  of  the  lease.  However,  executors  need  not 
retain  their  testator's  assets  for  the  purpose  of  satisfying  future  breaches 
of  covenant(^)  which  may  happen  to  be  committed,  and  while  their  tes- 
tator's covenant  remains  unbroken,  they  may  apply  the  amount  of  his 
assets  in  discharge  of  his  debts  due  by  specialty,  or  by  simple  contract, 
but  payment  of  legacies  affords  no  defence  to  an  action  of  covenant  for 
breaches  committed,  subsequently  to  such  application  of  the  testator's 
effects.  In  an  action  of  covenant  by  the  assignee  of  the  reversion  of 
demised  premises,  against  an  administrator  de  bonis  non  with  the  will 
annexed,  for  non-payment  of  rent,  and  for  not  keeping  in  repair :  issue 
being  joined  on  a  plea  ofpleni  administraviti  it  appeared  in  evidence(tt) 
that  the  testator  had  sold  his  interest  in  the  lease  more  than  twenty- 
four  years  before,  and  had  died  more  than  twenty  years  before  action 
brought,  and  that  the  assignee  of  the  lease  had  paid  the  reserved  rent 


(r)  Barnard  v.  Godscall,  Cro.  Jac.  Ambl.  by  Blunt,  803 ;  Farley  v.  Briant, 

309;   Bacheloure   v.   Gage,  Cro.   Gar.  5  Nev.  &  M.  42-46,  by  Littledale,  J. ;  3 

188;  Thursby  v.  Plant,  1  Saund.  241,  Ad.  &  £11.  839.845;  and  see  Simmons 

B.  note  5 ;  2  Williams  on  Exec.  1244.  v.  BoUand,  8  Meriv.  547 ;  Vernon  v.  Ld» 

(#)  Helier  v.  Casebert,  1  Lev.  127 ;  1  Egmont,  I  Bligh's  P.  C.  554,  N.  S. 

Siderf.  266.  («}  Pearson  v.  Archdeaken,  Ale.  & 

(0  Philips   V.  Echard,  Cro.  Jac.  8^  Nap.  23. 
35 ;  Hawkins  v.  Day,  1  Ambl.  106 ;  2 
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to  the  plaintiff  until  within  the  preceding  four  years,  and  that  the  ad- 
ministrator had  bondjide  applied  all  the  assets  which  came  to  his  bands 
in  payment  of  a  legacy.  Upon  a  motion  to  set  aside  a  verdict  for  the 
plaintiff,  it  was  decided  that  the  discharge  of  legacies  by  a  personal  re- 
presentative, afforded  no  defence  against  the  claims  of  creditors. 

Personal  representatives  are  responsible  on  all  contracts  of  the  de- 
ceased, broken  in  his  life-time,  and  there  is  only  one  exception,  with 
regard  to  their  liability  to  contracts  broken  after  his  deatfa(t7),  which  is 
confined  to  matters  in  which  personal  skill  or  taste  is  required,  and 
which  are  determined  by  his  death.  Tenant  for  life  having  demised 
for  thirty-one  years,  covenanted  for  himself,  his  heirs,  executors,  &c., 
that  he  or  his  assigns,  or  in  case  of  his  death  within  the  term,  the  per- 
%on(w)  entitled  to  the  freehold  and  inheritance  should,  at  the  request 
of  the  lessee,  his  executors,  &c.  make  a  new  lease  of  the  demised  pre- 
mises for  the  same  term,  and  it  was  decided,  that  the  refusal  of  the  co- 
heiresses of  the  lessor,  who  were  also  entitled  in  remainder,  to  grant  such 
new  lease,  was  a  breach  of  the  covenant,  for  which  an  action  would 
lie  agsdnst  the  personal  representatives  of  the  tenant  for  life. 

93.  If  a  person  die  possessed  of  a  lease  for  an  unexpired  term  of 
years,  subject  to  the  payment  of  rent  and  performance  of  covenants, 
such  chattel  interest  vests  in  the  personal  representatives  of  the  deceased, 
and  the  party  obtaining  administration  cannot  waive  or  reject  the 
lease,  though  the  demised  premises  should  not  produce  sufficient  to 
discharge  the  reserved  rent.  If  an  arrear  of  rent  has  incurred  due  in 
the  life-time  of  the  lessee,  an  action  of  covenant  for  its  recovery(x)  can 
only  be  maintained  against  the  executors  of  the  lessee  in  their  repre- 
sentative capacity ;  and  if  executors  enter  into  possession  of  demised 
premises,  they  may  be  sued(^)  personally  as  assignees  of  the  tenant's 
interest,  for  any  rent  falling  due  while  they  continue  in  possession,  for 
being  chargeable  in  respect  of  the  perception  of  the  profits,  it  is  imma- 
terial whether  they  have  received  assets  or  not :  but  if  an  executor  who 
has  not  entered,  be  charged  as  a8signee(2:)  of  the  term,  he  can  only  re- 
lieve himself  from  personal  liability  by  pleading  that  he  is  no  otherwise 


(0)  The  London  Drapers*  case,  Year      note  1. 
ook,  48  Edw.  III.  fo.  1 ;  Bro.  Abr.  Co-  (y)  I 

yenaunt.  pi.  12 ;  I  Ro.  Abr.  519,  Covent.      Pollexf.  125;   Buckley  r.  Pirk,  1  Saik. 


Book,  48  Edw.  IILfo.  1 ;  Bro.  Abr.  Co-         (v)  Bolton  v.  Canon,  1  Freem.  336: 

int.  pi.  12 ;  1  Ro.  Abr.  519,  Coven*.      Polk 
D. ;    Hyde  v.  The  Dean  of  Windsor,      316. 


Cro.  Eliz.  553 ;   Siboni   v.  Kirkman,  1  {z)  Wollaston  v.  Hakewill,  3  Mann,  k 

Mees.  &  W.  423 ;  Tyrw.  &  Gr.  784,  by  Gr.  297 ;  3  Scott*8  N.  R.  551 ;  Green  r. 

Parke,  Baron.  Ld.  Listowell,  3  Irish  Law  Rq>.  384 ; 

(«?)  Macartney  v.  Blundell,  2  Ridgw.  Maule  v,  Cacyffir,  Cro.  Jac.  549 ;  Palm- 

Pari.  Ca.  113.  116;  2  Ro*  Rep.  131. 

(x)  Jevens  tr.  Harridge,  1  Saund.  1, 
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assignee,  than  in  his  representative  capacity,  and  that  he  has  never  en^ 
tered  upon,  or  taken  possession  of  the  demised  premises ;  however  the 
beir  of  a  lessee  pur  auter  vie  is  not  chargeable(a)  as  assignee  of  the 
lease,  where  it  appears  he  has  refused  to  accept  the  term  ;  but  if  a  lease 
pur  auter  vie  be  limited  to  the  lessee,  his  executors,  &c.,  and  upon  the 
death  of  the  lessee  his  executors  enter,  they  will  be  answerable  for  the 
rent  as  assignees  of  the  freehold  interest. 

A  lessor  may  proceed  at  his  option  against  executors  for  rent  which 
accrues  during(6)  their  possession,  either  in  their  representative  cha- 
racter or  as  assignees  of  the  tenant's  interest*  Executors  being  charge-^ 
able  in  their  representative(c)  capacity  so  far  as  they  have  assets,  may 
be  sued  in  the  same  declaration  for  breaches  of  covenant  committed  by 
the  testator  in  his  life-time,  as  well  as  for  breaches  committed  subse- 
quently to  his  decease,  but  they  cannot  be  charged  in  the  same  action 
in  their  representative((f )  character  for  rent  which  fell  due  in  their  tes- 
tator's life-time,  and  personally  as  assignees  for  rent  which  incurred 
due  during  their  own  possession,  because  different  judgements  would 
be  required,  one  charging  the  effects  of  the  testator  and  the  other 
charging  the  property  or  person  of  the  executor. 

If  an  executor  be  sued  in  his  representative  capacity  for  rent  accru- 
ing due  after  his  entry  into  possession  either  in  covenant  or  debt,  he 
may  plead(€)  he  has  fully  administered,  and  under  that  plea  may  shew 
that  the  lands  do  not  yield  any  profit,  and  that  he  has  not  assets  to 
answer  the  demand.  If  the  land  produces(y)  any  profit,  the  plea  of 
pkni  administravit  must  be  unsuccessful,  as  the  duty  of  the  executor 
requires  he  should,  in  the  first  instance,  apply  the  profits  of  the  land 
towards  payment  of  the  rent,  and  therefore  if  the  lands  yield  any  profit, 
although  less(^)  than  the  rent,  the  executor  must  plead  ^^pleni  admi^ 
nistravit  prmter"  the  profit.  However,  if  the  executor  be  sued  as 
assignee  of  the  term  in  demised  premises  for  rent  which  fell  due  after 
his  entry  into  possession,  a  plea  that  he  has  fully  administered  can- 
not(A)  be  sustained,  even  though  he  be  named  executor  in  the  declara-* 
tioD,  because  any  profits  arising  from  the  demised  premises  must  be 


(a)  Dowell  v.  Dignan»  Batty,  698. 

(h)  Hope  V.  Bag^e,  3  East,  6;  Buck- 
ley tr.  Pirk,  1  Salk.317 ;  Helier  r.Case- 
bert,  I  Lev.  127. 

(c)  Wilson  17.  Wigg,  10  East,  313  ; 
Aylmer  v.  Hide,  1  Selw.  N.  P.  608 ;  2 
Williams  on  Exec.  1246. 

{d)  Salter  v.  Codbold,  3  Lev.  74. 

(e)  Dean  and  Chapter  of  Bristol  v. 
Guyse,   1  Saand.  Ill,  note  C;   Har- 


grave's  case,  5  Rep.  31,  A. ;  Moor,  566; 
Cro.  Eliz.  712,  S.  C. 

(/)  Buckley  v.  Pirk,  1  Salk.  316. 

(g)  Rubery  v.  Stevens,  4  B.  &  Adol. 
241;  1  Nev.  &  M.  182;  Remnant  v. 
Bremridge,  8  Taunt.  191 ;  2  Moore,  94, 
S.C. 

(A)  Kale  V,  Jocelvne,  Style,  61 ;  Aleyn. 
34 ;  and  see  Prattle  v.  King,  Thomas 
Jones,  169. 
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appropriated(t)  towards  payment  of  the  rent,  and  cannot  lawfully  be 
applied  for  any  other  purpose ;  and  in  such  cases  the  special  matter(j) 
must  be  pleaded,  shewing  that  the  defendant  holds  only  as  executor, 
and  that  the  premises  yield  no  profit(^),  and  praying  that  he  should 
only  be  charged  in  his  representative  character,  and  not  as  assignee; 
or  if  the  premises  yield  any  profit,  however  small,  the  demand  should 
be  acknowledged  to  that  extent,  and  the  plea  should  be  restrained  to 
the  residue. 

Where  an  administrator  of  a  lessee  for  years  was  sued  as  auignee 
of  the  term  for  rent  incurred  due  in  his  own  time,  itappeared(/)  in  evi- 
dence that  one  Thomas  Cook  demised  for  twenty-one  years  at  the  rent 
of  £148,  and  the  lessee  covenanted  to  pay  the  rent  and  keep  the  pre- 
mises in  repair;  the  lessee,  in  consideration  of  a  fine  of  £450,  underlet 
to  Ebsworth  for  twelve  years,  from  March,  1827,  at  the  rent  of  £210. 
The  lessee  died  intestate  in  December,  1831,  and  the  defendant,  as  his 
administrator,  paid  all  rent  to  Michaelmas,  1831.  If  the  premises  had 
been  repaired  pursuant  to  the  covenant  in  the  original  lease,  they  would 
have  produced  the  rent,  but  the  undertenant  becoming  insolvent,  and 
the  premises  being  dilapidated,  the  administrator  ofiFered  to  surrender 
his  estate  in  the  concerns.  Upon  this  statement  of  facts,  it  was  ruled 
that  the  oiFer  of  surrender  was  insufficient,  as  the  term  was  subject  to 
the  underlease ;  that  the  non-payment  of  rent  by  the  underlessee  did 
not  affect  the  value  of  the  premises,  as  it  only  shewed  that  the  valae 
had  not  been  obtained ;  and  that  the  administrator  was  precluded  from 
insisting  that  the  holding  was  not  worth  the  rent  reserved,  when  it 
might  have  been  preserved  of  that  value,  and  might  at  any  time  be 
restored  to  that  value  by  the  administrator's  performing  the  duty  cast 
on  him  under  the  covenant  to  repair. 

In  covenant  against  an  administrator  of  demised  premises  for  not 
repairing,  it  was  decided(m)  that  a  plea,  alleging  the  premises  did  not 
yield  any  profit,  and  had  not  been  of  any  value,  and  averring  that  the 
defendant  was  only  administrator,  that  he  had  fully  administered  and 
had  offered  to  surrender  before  any  of  the  breaches  occurred,  could  not 
be  supported ;  and  Tindal,  C.  J.,  said,  that  the  law,  as  it  applies  to 
personal  representatives  with  respect  to  non-payment  of  rent,  does  not 
stand  on  the  same  footing  as  the  law  which  binds  them  to  repair,  be- 

(t)  Buckley  v.  Pirk,  1  Salk.  316.  641 ;  11  Ad.  &  £11. 645 ;  asdseeTliac. 

O*)  BilliDghurst  v.  Spearman,  1  Salk.  ker  v.  Wilson.  3  AdoL  &  £1L  142;  4 

297  ;  Holt,  306,  S.  C.  Nev.  &  M.  659,  S.  C. 

(A)  Rnbery  v.  Stevens,  4  B.  &  Adol.  (m)  Tremeere  o.  Morisoo,  I  Biiig.  N* 

j241 ;  1  Nev.  &  Mann.  182,  S.  C.  C.  89;  4  Moo.  k  So.  607»  S.  C. 

(0  Homidge  v.  Wilaon,  3  P.  &  Dav. 
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cattse  rent  is  received  by  personal  representatives,  not  so  much  in  the 
light  of  assets  as  a  profit  of  the  land  which  is  to  be  handed  over  to  the 
landlord  in  satisfaction  or  diminution  of  arrears  that  may  be  due,  and 
no  such  reason  is  applicable  to  the  covenant  for  repairs  ;  however,  an 
oflfer  to  surrender  the  lease(n)  promptly  made,  will,  it  is  said,  assist  the 
party  in  answering  breaches  of  covenant  for  not  repairing,  arising  after 
the  offer  was  made,  though  it  would  not  cover  any  preceding  default 
in  that  respect. 

94,  An  action  does  not  lie  against  personal  representatives  upon  an 
implied  covenant,  which  is  not  broken(o)  until  after  the  death  of  the 
testator  or  intestate.  A  tenant  for  life,  having  demised  by  indenture 
for  years,  without  any  express  covenant  for  quiet  enjoyment,  the  lessee, 
after  the  lessor's  death,  and  before  the  expiration  of  the  term,  was 
evicted  by  the  remainder-man,  and  it  was  decided(|>)  that  an  action 
was  not  maintainable  by  the  lessee  in  respect  of  such  eviction  on  the 
implied  covenant  against  the  executors  of  tenant  for  life :  the  lessor, 
and  upon  his  decease  his  personal  representatives,  are  responsible  for 
breach  of  an  implied  covenant,  if  it  be  vio]ated(^)  during  the  term, 
either  by  the  lessor  himself  or  in  his  life-time  by  any  person  deriving 
from  him,  or  if  the  lessor  had  no  title,  and  the  lessee  could  not  law- 
fully(r)  enter. 

95.  If  a  covenant  expressly  binding  the  heirs  of  a  lessee  or  cove- 
nantor be  broken  either  in  the  life-time(«)  of  the  lessee  or  at  any  time, 
during  the  term,  after(^)  his  death,  the  heir  of  the  lessee  or  covenantor 
is  chargeable  to  the  extent  of  the  real  estate  descended,  though  such 
heir  never  took  any  interest  in  the  demised  premises;  but  the  liability 
of  the  heir  is  confined  to  the  value  of  the  land  descended,  and  after(ti) 
paying  debts  of  his  ancestor  to  that  amount,  the  heir  is  entitled  to 
hold  the  real  assets  discharged. 

By  the  common  law,  the  claim  of  any  specialty  creditor  of  the  an- 
cestor against  the  heir  for  the  value  of  lands  descended,  was  utterly 
defeated  by  a  bona  fide  alienation  before  action  brought,  as  the  heir 
might  plead(!;)  ^^  Hens  per  descend  at  the  time  of  the  commencement 


(n)  Reid  v.  Ld.  Tenterden,  4  Tyrw. 
Ill,  by  Bayley,  Baron. 

(o)  Swan  V.  Stransham,  3  Dyer,  257> 
A.;  Searles  v.  Swajne,  Benloe,  150; 
Moor,  74;  1  Anders.  12,  pi.  25;  Bragg 
V.  Wiseman,  I  Brownl.  22;  Cheiney  v. 
Langley,  1  Leon.  179 ;  Cro.  Eliz.  157 ; 
6  Yin.  Abr.  E.  pi.  7 ;.  Com.  Dig.  Cove- 
imt,  C.  1 ;  Bedford  v.  Hall,  Owen,  105. 

{p)  Adams  v.  Gibney,  6  Bing.  656 ; 
4  Moo.  &  P.  491. 

iq)  Nokes*  case,  4  Rep.  81. 


(r)  Stile  V.  Herring,  Cro.  Jac.  73 ;  1 
Ro.  Abr.  520,  Corenant,  G.  pi.  I ;  Hol- 
der V.  Taylor,  Hob.  12;  1  Ro.  Abr.  520, 
Covenant,  G.  pi.  3. 

(0  Farley  v.  Briant,  5  Nev.  &  M.  46; 
3  Ad.  &  £11.  839 ;  Dyke  v.  Sweeting, 
Willes  585. 

(0  14  Vin.  Abr.  238,  Heir,  A.  pi.  1. 

(ii)  Backley  v.  Nightingale,  1  Stra. 
665. 

(»)  1  Selw.  N.  P.  596. 
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of  the  suit,  but  in  Equity  the  heiT{w)  was  held  answerable  for  the  va- 
lue of  the  lands  aliened.  By  the  Irish  Statute(2;),  4  Anne,  c.  5,  it  is 
enacted,  that  where  any  heir  at  law  shall  be  liable  to  pay  the  debt  of 
his  ancestor  in  regard  of  any  lands,  tenements,  or  hereditaments  de- 
scending to  him,  and  shall  sell,  alien,  or  make  over  the  same  before 
action  brought,  that  such  heir  shall  be  answerable  for  such  debt,  in  an 
action  ofdebty  to  the  value  of  the  land  so  by  him  sold,  aliened,  or  made 
over. 

The  effect  of  this  enactment  was  to  render  the  heir  liable,  although 
he  aliened,  but  no  remedy  was  given  against  the  land,  nor  was  the 
land  chargeable  in  the  hands  of  the  alienee,  though  the  heir  was  made 
personally  liable  for  its  value.  At  common  law  the  demands  of  a  spe- 
cialty creditor  were  effectually  defeated  by  the  debtor's  devise  of  his 
freehold  estates ;  but  by  the  Irish  Statute(^),  4  Anne,  c.  5,  s.  2,  an 
action  of  debt  was  given  upon  specialties  in  which  the  heir  was  bound, 
against  the  heir  and  devisee  jointly,  and  it  was  thereby  provided(z), 
that  alienation  of  the  land  by  the  devisee,  before  action  brought, 
should  not  defeat  the  creditor's  remedy. 

96.  The  preceding  Statute  did  not  give  the  specialty  creditor  any 
specific  lien  on  the  estates  of  his  debtor,  nor  enable  the  creditor  to  fol- 
low(a)  the  lands  into  the  hands  of  a  party  who  purchased  bond  fide 
from  the  heir  or  devisee,  but  the  heir,  as  well  as  the  devisee,  continued 
personally  responsible  for  the  debt  after  they  had  parted  with  the  estate, 
in  respect  of  which  they  respectively  became  chargeable. 

Thomas  Timbrell,  the  elder,  being  a  debtor  by  covenant  binding 
his  heirs,  devised  certain  tenements  to  his  son  in  fee,  who,  about  three 
years  after  his  father's  death,  settled  the  devised(ft)  estate,  along  with 
others,  upon  his  marriage,^in  order  to  make  a  provision  for  his  intended 
wife  and  the  issue  of  the  marriage  :  a  bill  was  filed  about  ten^yean 
after  the  testator's  death  for  the  purpose  of  carrying  the  trusts  of  his 
will  into  execution,  and  that  his  real  and  personal  estates  might  be 
applied  in  payment  of  his  debts ;  the  son  became  bankrupt,  and  died 
pending  the  suit,  leaving  a  widow  and  children,  and  it  was  decided, 
that  the  tenements  devised  could  not,  as  against  the  widow  and  |chil- 
dren  of  the  deceased  son,  be  sold  for  payment  of  the  testator's  debts, 
as  neither  the  common  nor  statute  law  created  any  specific  chaige  on 

(tr)  Coleman   v.  Winch,  1   P.  Wms.  (z)  4  Anne,  c*  5^  s.  6,  Irish ;  3  &  4 

777.  WiU.  &  Mary,  c.  14.  s.  7,  English. 

(x)  4  Anne,  c.  5,  s.  4,  Irish ;  3  &  4  (a)  Mathews  o.  Jones,  2  Anstr.  506. 

Will.  &  Mary,  c.  14,  s.  5,  English.  (6)  Spackman  v.  Timhrell,  8  Simoitfi 

(y)  4  Anne,  c.  5,  s.  2,  Irish;  3  &  4  258. 
Will.  &  Mary,  c.  14,  s.  3,  English. 
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real  assets  descended  or  devised  for  debts  of  the  ancestor  or  testator, 
but  merely  rendered  the  heir  and  devisee  respectively  answerable  per- 
sonally for  the  value  of  the  assets,  and  that  the  widow  and  children  of 
the  bankrupt  were  purchasers,  in  consideration  of  marriage,  of  the 
lauds  conveyed  by  the  settlor  for  their  use,  though  the  devisee  and 
heir,  by  the  conveyance,  became  personally  liable  to  the  creditors  for 
the  amount  in  value  of  the  lands  conveyed. 

The  Irish  Statute(c),  4  Anne,  c.  6,  is  repealed  by  the  Statute,  1 1 
Geo.  IV.  and  I  Will.  IV.  c.  47,  except  as  to  persons  who  died  before 
the  16th  of  July,  1830,  and  the  preceding  clauses  of  the  Irish  Act  are 
re-enacted,  giving  the  additional  remedy  by  action  of  covenant  to  spe- 
cialty creditors. 

97.  An  action  of  debt  was  the  only  remedy  given  by  the  Irish 
Statute(d)  4  Anne,  c.  5,  against  the  heir(e)  or  devisee,  and,  therefore, 
if  a  vendor  devised  real  estates  of  which  he  died  seised,  a  person  who 
purchased  lands  from  the  testator  in  his  life-time,  had  no  remedy 
against  the  devised  estates  for  breach  of  any  covenant  for  title  con- 
tabed  in  hb  purchase  deed :  no  action  was  maintainable  under  this 
Statute  against  a  devisee  of  real  estate  for  any  specialty  debt(y)  which 
did  not  accrue  due  in  the  testator's  life-time,  nor  for  any  demand,  by 
reason  of  a  contingent  liability  to  damages,  arising  on  a  breach  of  co- 
venant committed  after  the  testator's  decease:  an  action  of  debt  for 
non-payment  of  rent  reserved  by  indenture  of  lease,  which  accrued  due 
after  the  death  of  the  lessee,  cannot  be  maintained  after  the  expiration 
of  the  lease,  under  this  Statute,  against  the  devisee  of  the  lessee,  and 
as  the  Statute  1 1  Geo.  IV.  and  1  Will.  IV.  c.  47(^),  only  extends 
the  provisions  of  the  former  Statute,  by  giving  an  action  of  covenant, 
it  seems  evident,  that  the  latter  Act  must  receive  a  similar  interpreta- 
tion(A). 

By  the  Statute(t)  3  &  4  Will.  IV.  c.  104,  it  is  enacted,  that  when 
any  person  shall  die  seised  of,  or  entitled  to  any  estate  or  interest  in 
lands,  tenements,  or  hereditaments,  corporeal  or  incorporeal,  or  other 
real  estate,  which  he  shall  not  by  his  will  have  charged  with  his  debts, 
those  estates  shall  be  assets  to  be  administered  in  courts  of  equity  for 

(c)  4  Anne,  c.  5,  Iri^h,  repealed  by  839;  5  Nev.  &  Maim,  42,  S.  C. 
Statute,  11  Geo.  IV.  and  I  Will.  IV.  c.  (y)  11  Geo.  IV.  and  1  Will.  IV.  c. 

47,  by  which  the  2nd,  4th,  and  6th  sec-  47t  Eng.  and  Irish. 
tioDs  of  the  Irish  Statute  are  re-enacted.         (A)  See  Farley  v.  Briant,  3  Ad.  h  Ell. 

((0  4  Anne,  c.  5,  Irish ;  8  &  4  WiU.  846. 
and  Mary,  c.  14,  English.  (t)  3  &  4  Will.  IV.  c.  104,  Eng.  and 

(e)  Wilson  V.  Knubley,  7  East,  128.  Irish;  11  Geo.  IV.  and  1  Will.  IV.  c. 

(/)  Farley  o.  Briant,  3  Ad.  h  Ellis,  47,  s.  9«  Eng.  and  Irish. 
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pajrment  of  his  debts,  as  well  by  simple  contract  as  by  specialty :  and 
that  his  heir  or  devisee  shall  be  liable  to  all  the  same  suits  in  equity, 
by  any  of  his  creditors,  whether  by  simple  contract  or  by  specialty,  as 
they  were,  before  the  passing  of  the  Act,  liable  to,  at  the  suit  of  cre- 
ditors by  specialty.  It  may  be  reasonably  presumed,  that  this  Act 
will  be  construed(7)  in  the  same  manner  as  the  preceding  Statutes. 

98.  Heirs  and  devisees  seised  of  the  rent  and  reversion  of  demised 
premises,  or  in  whom  leasehold  interests  descendible  to  heirs  become 
vested,  by  descent  or  devise,  may  be  8ued(A)  as  assignees  of  the  rever- 
sion, or  as  assignees  of  the  estate  of  the  lessee,  and  are  liable  for 
breaches  of  covenant  running  with  the  estate  in  the  land  during  th^ 
enjoyment  of  the  premises  descended  or  devised  respectively. 

99.  Covenants  in  leases  running  with  the  land  for  Uie  benefit  of  the 
reversion,  are  real  covenant8(/),  which  descend  to  the  heir  of  the  les8(V, 
or  pass  to  the  assignee  of  his  estate :  according  to  the  old(m)  autho- 
rities, personal  representatives  were  entitled  to  sue  upon  all  covenants 
broken(n)  in  their  testator's  life-time,  but  this  rule  has  been  qualified 
by  later  decisions,  which  establish,  that  although  formal  breaches  of 
real  covenants  occur  in  the  ancestor's  life-time,  yet  if  the  substantial 
damage  has  taken  place  subsequently  to  his  death,  the  real(o),  and  not 
the  personal  representatives  shall  recover  damages  for  the  loss  or  injury. 

Executors,  however,  may  sue  on  a  covenant,  where  there  has  bea 
an  ultimate(j>)  breach  in  the  testator's  life-time :  in  an  action  of  cove- 
nant ag^nst  a  lessee  for  felling  timber  trees  during  the  lessor^s  life- 
time, which  were  excepted  out  of  the  demise,  it  was  decided  that  the 
covenant(9)  being  merely  collateral,  and  not  running  with  the  land, 
the  personal  representatives  of  the  lessor  were  the  proper  parties  to 
maintain  the  suit :  and  even  if  the  covenant  had  not  been  broken  until 
after  the  lessor's  death,  that  neither  the  heir,  nor  the  devisee  of  the 
land  which  produced  the  excepted  trees,  could  sue  for  the  breach,  be- 
cause the  covenant  being  collateral,  an  action  for  its  breach  would  only 
lie  at  the  suit  of  the  executor.     Personal  representatives  are  entitled 


(j)  See  Spackman  v.  Timbrell,  8  Si- 
mons, 253;  3  Sugden's  Vendors,  153. 

(A)  Derisley  v.  Cnstance,  4  T.  R.  75. 

(2)  Ringdon  v.  Nottle,  1  M.  &  Selw. 
355^65 ;  Wotton  v.  Cook,  ]  Anders. 
53,  pi.  132 ;  Jenk.  241 ;  6  Cent  Case, 
24 ;  3  Dyer,  337,  B. ;  Lougher  v.  Wil- 
liams, 2  Lev^.  92. 

(m)  Prior  to  the  accession  of  his  late 
Majesty  George  the  Third. 

(fi)  Le  Mason  v.  Dixon,  Poph.  189 ; 
Latch.  167 ;  Noy.  87,  S.  C. ;  Morley  ». 


Polhill,  2  Ventr.  56;  3  Salk.  109;  Snutfa 
r.  Simonds,  Comberb.  64 ;  Lucy  r.  1^ 
vington,  2  Lev.  26 ;  1  Ventr.  176. 

ip)  Kingdon  v.  Nottle.  1  M.  &  Sdw. 
355 ;  4  M.  &  Selw.  53;  King  v.  Jones, 
5  Taunt.  418;  1  Marsh,  107;  Jon«  «• 
King,  4  M.  &  Selw.  188.  in  error. 

(p)  Kingdon  v.  Nottle,  4  Maole  & 
Selw.  57. 

Iq)  Raymond  v.  Pitch,  5  Tynr.  985; 
2  Cro.  M.  &  Rose.  588,  S.  C. 
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to  recover  damages  in  respect  of  rents  and  profits  of  real  estates,  where 
the  breach  of  coyenant(r)  occasioning  the  injury  occurs  in  the  life-time 
of  the  testator  or  intestate,  because  the  personal  estate  is  diminished  to 
that  extent,  and  the  heir  is  also  entitled(«)  to  damages  for  breaches  of 
real  covenants  running  with  the  reversion,  after  deducting  the  rents 
and  profits  recoverable  by  the  executor  or  administrator. 

In  an  action  by  an  executor  against  a  vendor  of  real  estate,  on  a 
covenant  for  its  quiet  enjoyment,  the  testator  being  evicted  in  his  life- 
time, it  was  ruled  that  such  uUimate(t)  breach  was  an  actual  damage 
to  the  testator,  by  which  he  was  deprived  of  the  rents  and  profits  dur- 
ing his  life,  and  was  such  a  loss  to  his  personal  estate,  as  entitled  his 
executor  to  recover  damages  for  the  injury.  It  has  been  said,  that  ex- 
ecutors could  not  recover  upon  covenants  or  contracts  under  seal(tt) 
broken  in  their  testator's  life-time,  without  alleging  special  damage 
to  the  personal  estate,  but  this  principle,  even  if  warranted  by  law, 
cannot  be  extended  to  a  covenant  or  contract  under  seal,  broken  in  the 
life-time  of  the  deceased  covenantee(t7),  the  benefit  of  which,  if  un- 
broken, would  pass  to  the  executors,  as  part  of  the  personal  estate.  A 
person,  who  has  accepted  a  lease(tc;),  rendering  rent  to  the  lessor  and 
his  executors,  and  covenants  to  pay  such  rent  to  the  lessor  and  his 
executors,  is  not  at  liberty  to  controvert  their  right  to  sue,  without 
shewing  in  his  plea  who  is  entitled  to  the  rent  which  he  alleges  the 
executors  are  not  entitled  to  recover.  When  the  party  granting  a  lease 
is  only  entitled  to  a  reversion  for  years,  it  is  clear(a;)  that  the  executor 
or  administrator  of  such  reversioner,  after  his  decease,  is  alone  compe- 
tent to  sue  on  a  covenant  entered  into  with  his  lessor. 

100.  A  covenant  running  with  the  estate  in  the  land,  passes  to  the 
heir,  without  his  being  named(y),  although  purporting  to  be  made 
with  the  covenantee  and  his  executors,  and  where  a  lease  contained  a 
clause  enabling  either  of  the  parties,  his  executors,  or  administrators, 
to  determine  the  lease,  on  giving  to  the  other,  his  heirs,  executors,  or 
administrators,  twelve  months'  notice  of  such  intention,  the  Court(z) 


(r)  Orine  v,  Broughton,  10  Bii^.  533 ; 
4  Moo.  &  So.  417 ;  Lucy  v,  Levmgton, 
2  Lev.  26 ;  1  Ventr.  175. 

(0  Ringdon  v.  Nottle,  1  M.  &  Selw. 
864,  by  Lord  EUenborongh. 

(0  Lucy  V.  LeviDgtou,  2  Lev.  26 ;  1 
Ventr.  175,  S.  C. ;  Aiogdon  v.  Nottle,  1 
M.  &  Selw.  366,  by  Bavley,  Just. 

(«)  Chamberlain  v,  w  illiamson,  2  M. 
k  Selw.  408. 

(f)  Raymond  v.  Fitch,  2  Cro.  M.  k 


Rose.  588-600;  5  Tyrw.  085,  S.  C. 

(w)  Warburton  v.  Ivie,  1  Jones,  Exch. 
Rep.  330,  by  Pennefather,  Baron. 

(x)  Mackay  v.  Mackreth,  2  Chitty's 
Rep.  461. 

(y)  Lougher  v.  Williams,  2  Lev.  92 ; 
Kingdon  v.  Nottle,  1  M.  &  Selw.  355, 
357 ;  Whitlock's  case,  8  Rep.  70,  B. 

(z)  Roe  denu  Bamford  v.  Hayley,  12 
East,  464. 
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held  that  the  heir  or  devisee  of  the  lessor,  though  not  named,  was  en- 
titled to  the  benefit  of  the  proviso. 

Lessee  for  years  having  covenanted  to  repair,  an  action  was  brought 
by  the  heir  of  the  lessor,  assigning  as  a  breach,  that  the  premises  were 
suffered  to  go  out  of  repair  in  the  lessor's  life-time,  and  to  condone 
out  of  repair  after  his  decease,  and  it  was  determined(a),  that  if  the 
premises  were  out  of  repair  in  the  ancestor's  time,  and  were  suffered  to 
continue  in  a  dilapidated  state  in  the  time  of  the  heir^  damages  ought 
to  be  awarded  sufficient  to  put  the  premises  into  proper  repair  at  the 
time  of  bringing  the  action. 

Where  a  vendor  covenanted  he  was  seised  in  fee,  it  was  deterrained 
that  the  ezecutrix(6)  of  the  purchaser  could  not  maintain  an  action  for 
breach  of  the  covenant,  without  shewing  some  special  damage  done  to 
the  testator,  or  loss  to  his  personal  estate :  but  the  executrix  bebg 
also  devisee  of  the  lands  in  fee,  she  was  held(c)  entitled  to  the  benefit 
of  the  covenant  as  devisee,  although  broken  in  the  testator's  life-time, 
as  there  was  a  continuing  breach  after  his  decease.  A  rendorhaving 
covenanted  with  the  purchaser  and  his  heirs  for  further  assurance  upon 
request,  the  purchaser  made  a  request  that  a  fine  should  be  levied : 
the  heir  of  the  purchaser  being  evicted  in  consequence  of  the  omission 
to  levy  the  fine,  it  was  decided(d),  that  the  heir  might  maintain  an  so 
tion  of  covenant  upon  the  request  made  by  his  ancestor,  because  the 
eviction  had  occurred  in  the  time  of  the  hm.  A  covenant  binding  the 
lessee  for  years,  to  deliver  up  possession  of  demised  premises  at  the 
end  of  the  term  to  the  lessor,  his  heirs  and  assigns,  does  not  run  with 
the  land(6),  and,  therefore,  the  heir  of  the  lessor  cannot  sue  for  its 
breach,  and  the  lessee,  notwithstanding  the  express  covenant,  may  shew 
that  the  lessor's  estate  had  determined. 

(a)  Vivian  v.  Champion,  2  Ld.  Rmn.  (d)  Ring  v.  Jones,  5  Taunt  418;  1 

1 125 ;  1  Salk.  12 1 ;  Holt,  178,  S.  C.  Marsh,  107 ;  Jones  v.  King,  4  M.  &  Sdw. 

(6)  Kingdon  v.  Nottle,  1  M.  &  Selw.  188,  in  error. 

355.  (js)  Doe cfeni.  Strode  o.  SeatoQ,20ow 

(c)  Kingdon  v.  Nottle,  4  M.  &  Selw.  M.  &  Rose.  728 ;  Ttrw.  h  Gr.  21. 
^3. 
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Duration  of  Leases. 


1.  A  CONDITION  is  a  qualification  annexed  to  an  estate,  by  which 
it  may  be  enlarged,  suspended,  abridged,  or  defeated,  upon  the  occur- 
rence, or  non-occurrence(a)  of  a  particular  event,  or  in  case  either  of 
the  parties  shall  do,  or  shall  forbear  doing  some  particular  act. 

2.  A  condition  tn  law  is  implied  by  the  common  or  statute  law, 
without  any  express  words  being  used  for  that  purpose,  while  a  condi- 
tion in  deed  must  be  introduced  into  the  deed  between  the  parties  by 
express  words  :  a  condition  is  impliedly  annexed,  by  the  common  law, 
to  any  estate  for  life,  for  years,  or  by  elegit^  that  if  the  tenant  claim(&) 
a  greater  estate  in  a  court  of  record,  or  accept  a  fine  sur  conusance 
from  a  third  person,  it  shall  cause  a  forfeiture,  and  the  reversioner  may 
lawfully  enter :  upon  the  same  principle,  if  a  tenant(c)  disaffirm  his 
landlord's  title,  and  betray  his  interest  by  an  act  which  might  place 
him  in  a  worse  condition,  and  enable  a  third  person  to  set  up  a  hostile 
claim  to  the  property,  a  forfeiture  of  the  lease  may  be  incurred.  A 
condition  was  annexed  by  the  Statute  of  Gloucester((/)  to  estates  for 
life,  or  for  years,  that  the  tenants  should  not  commit  waste,  but  the 
Statute  having  only  provided  a  remedy  by  writ  of  waste  for  recovery 


(a)  Bacon*8  Abr.  Conditions ;  2  Cruise's 
Digest,  title  Conditions;  Co.  Litt.  201, 
A. 

(6)  Co.  Litt  233,  B. ;  and  Butler's 
note  147  to  Co.  Litt.  251,  B. ;  Com.  Dig. 
Forfeiture,  A.  I. 

(c)  Doe  dem.  Graves  v.  Wells,  10  Ad. 
&  Ell.  427 ;  2  P.  &  Dav.  396 ;  Doec^em. 
Ellerbrock  v.  Fljnn,  1  Cro.  M.  &  Rose. 
137;  4  Tyrw.  619,  S.  C. ;  Lord  Dor- 


mer's case,  cited  3  B.  &  Cress.  399,  in 
the  note ;  1  Prest  Conv.  32,  2nd  Ed. ; 
Bac.  Abr.  Leases  (T.  2);  Dicksej  v. 
Spencer,  3  Leon.  169 ;  4  Leon.  3 ; 
Gouldsb.  41,  pi.  18;  Godb.  105,  plac. 
124;  Owen,  81;  Moor,  211,  S.  C; 
Whalej  V.  Tankard,  2  Lev.  52;  Ho- 
venden  v.  Earl  Anuesley,  2  Sch.  &  Lef. 
625. 
{d)  6  Edw.  L  c.  4,  Engluh  and  Irish. 
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of  the  place  wasted,  and  not  having  g^yen  any  right  of  entry,  an  eject- 
ment could  not  have  been  maintained. 

3.  The  condition  inserted  in  leases  correctly  drawn,  consists  of  a 
proviso,  that  the  lessee  either  shall  do,  or  shall  forbear  doing  some 
particular  act,  and  is  inserted  for  the  purpose  of  enabling  the  landlord 
to  get  back  possession  of  the  demised  premises,  in  case  of  non-payment 
of  the  reserved  rent,  or  non-observance  by  the  tenant  of  the  covenants 
in  the  lease :  such  a  condition  is  technically  termed  <'  a  clause  or  pro- 
viso of  re-entry,"  and  should  provide,  that  if  the  reserved  yearly  rent, 
or  any  part  thereof,  shall  remain  unpaid  for  twenty  •one  days  next  after 
any  of  the  days  or  times  whereon  the  same  ought  to  be  paid,  and  al- 
though no  formal  or  legal  demand(e)  thereof  shall  be  made,  or  if  any, 
or  either  of  the  other  covenants  and  agpreements  on  the  lessee's  part, 
shall  not  be  by  him,  his  executors,  administrators,  and  assigns,  well 
and  truly  performed,  observed  and  kept,  then  and  thenceforth  it  shall 
be  lawful  for  the  lessor,  his  heirs  or  assigns,  into  the  premises  to 
re-enter,  and  the  same  to  have  again,  repossess,  and  enjoy,  as  if  tke 
lease  had  never  been  executed,  any  thing  thereinbefore  contained  to 
the  contrary  thereof  in  any  wise  notwithstanding.  In  leases  of  lands 
prepared  in  Ireland,  the  clause  of  re-entry  is  usually  restricted  to  the 
non-payment  of  the  reserved  rent,  and  does  not  dispense  with  the  ne- 
cessity of  making  a  formal  demand  of  the  rent  when  due. 

4.  No  precise  form  of  words  is  necessary  for  the  purpose  of  creatmg 
a  condition  in  a  lease,  as  the  construction  of  the  clause  will  be  regn* 
lated  by  the  apparent  intention(y^  of  the  parties,  to  be  collected  from 
the  context  of  the  instrument :  where  land  was  let  for  years,  '^provided 
always,  and  it  is  covenanted  that  the  lessee  shall  not  assign,''  and  after 
an  assignment  by  the  lessee,  a  question  was  raised,  whether  the  words 
used  amounted  to  a  condition,  or  were  merely  to  be  considered  as  a  cove- 
nant, it  was  held  a  good  condition(^)  to  defeat  the  estate ;  and  it  was  laid 
down  as  a  rule,  that  a  proviso  binding  the  lessee  to  perform,  or  to  for- 
bear doing,  any  act,  where  no  penalty  is  annexed  to  the  breach,  is  a 
condition,  but  if  a  penalty  be  a£Sxed,  the  proviso  may  be  treated  by  the 
lessor  either  as  a  condition(A)  or  as  a  covenant,  though  not  as  both(t) : 

(e)  The  necessiir  of  a  formal  demand  Poph.  116. 

of  the  rent  should  be  expressly  dispensed  (g)  Simpson  v.  TittereU,  Cro*  £1- 

wiUi ;  Lessee  Warrington  v.  Hodgens,  242 ;  1  And.  267 ;  Fox  o.  Whitchcocke, 

Battj,  311 ;  Doe  dem.  Harris  v.  Masters,  2  Bulst.  290 ;  Cro.  Jac.  398 ;  1  Ro.  Rep. 

2  B.  &  Cress.  490 ;  4  D.  &  Rv.  45,  S.  C.  68-389,  S.  C. ;  Thomas  v.  Ward,  Cro. 

(/)  The  Lord   Cromwell's  case,   2  EI.  202 ;  1  Leon.  245. 

Rep.  69,  B. ;  2  And.  69,  pi.  52 ;  Moor.  (A)  Co.  Litt.  203,  B.,  and  Butler's 

47 1 ;  Earl  of  Pembroke  v.  Berkelev,  Cro.  note  94. 

El.  384-560 ;  2   Anders.  20,  pi.   14 ;  (t)  Dalison's  Rep.  8,  pi.  7. 
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faoweirer,  where  a  lessor  covenanted  that  it  should  be  lawful  for  the  les- 
see to  cut  underwood,  provided,  and  the  lessee  covenanted,  he  would 
not  cut  timber  trees,  the  proviso  wasadjudged(^')  to  be  merely  a  cove- 
nant, and  not  a  condition,  because  it  was  introduced  only  to  abridge  the 
generality  of  the  covenant.  A  clause  in  a  lease  for  years,  that  the  lessee, 
his  executors  and  assigns,  shall  continually(A)  dwell  in  the  mansion- 
house  on  the  premises  during  the  term,  on  pain  of  forfeiture  of  the  inte- 
rest, or  a  clause,  that  it  shall  not  be  lawful  for  the  lessee  to  give,  sell, 
orgrant(Q  the  estate  on  pain  of  forfeiture,  have  been  established  as  valid 
conditions,  though  no  express  power  to  enter  for  a  breach  was  reserved. 

5.  A  condition  which  goes  to  defeat  or  destroy  a  lease,  receives  a 
strict  construction,  as  where  a  right  of  re-entry  was  reserved  to  a  lessor 
on  breach  of  any  of  the  covenants  iherdnqfler  contained(m),  and  it 
appeared,  that  all  the  covenants  on  the  part  of  the  lessee  preceded  the 
clause  of  re-entry,  the  Court  refused  to  depart  from  the  literal  con- 
struction of  the  condition,  by  rejecting  that  word,  which  rendered  the 
proviso  unavailing ;  in  a  subsequent  case.  Lord  Tenterden,  alluding 
to  a  prohibition  against  carrying  on  a  specified  trade,  observed :  ^^  I  do 
not  think  provisoes  of  this  sort(n)  are  to  be  construed  with  the  strictness 
of  conditions  at  common  law ;  these  are  matters  of  contract  between 
the  parties,  and  should,  in  my  opinion,  be  construed  as  other  contracts ; 
the  parties  agree  to  a  tenancy  on  certain  terms,  and  there  is  no  hard- 
ship in  binding  them  to  those  terms :  in  my  view  of  the  subject,  such 
provisoes  ought  to  be  construed  according  to  the  fair  and  obvious 
meaning,  without  fisivour  to  either  side." 

Where  a  lease  contained  a  proviso  for  re-entry,  if  the  lessee  should 
do,  or  cause  to  be  done,  any  act,  matter,  or  thing  whatsoever,  contrary 
to,  or  in  breach  of  any  one  or  more  of  the  covenants  therein  comprised ; 
the  usual  covenant  to  repair(o)  was  inserted  in  the  lease,  and  upon  an 
ejectment  for  a  forfeiture  in  not  repairing,  the  Court  held  that  the  con- 
dition did  not  apply  to  an  omission  to  repair,  because  a  mere  neglect 
could  not  be  considered  as  doing,  or  causing  to  be  done  any  act  within 
the  meaning  of  the  proviso.  So  a  condition  of  re-entry,  if  the  tenant 
should  by  the  space  of  thirty  days  next  after  notice  thereof  given, 

(/)  Hanningdon    v.   Holland,    cited  v.  Carew,  2  Q.  6.  Rep.  317 ;  1  G.  &  Day. 

Moor,  707;  Poph.  117.  640;  Lessee  Sharpe  v.  Bergin,  Longf. 

(A)  Chickeley's  case,  1  Dyer,  79,  A. ;  &  T.  232. 
Com.  Dig.  Condition,  A.,  2 ;  1  Ro.  Abr.  (n)  Doe  dem.  Davies  v.  Elsam,  Moo. 

408,  Condition,  E.,  plac.  8,  9,  10.  &  Malk.  189. 

(0  1  Dyer,  66,  A.,  pi.  8 ;  Co.  Litt.  (o)  Doe  dem,  Abdy  v,  Stevens,  3  B. 

201,  A.  &  Adol.  299 ;  Doe  dem,  Dalton  v.  Jones, 

(m)  Doe  dem.  Spencer  v.  Godwin,  4  4  B.  &  Adol.  126;  1  Nev.  &  M.  6. 
M.  &  Selw.  265 ;  Doe  dem.  Wyndham 
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make  de&ult  in  performance  of  any(/>)  or  either  of  the  clauses  or 
agreements  in  the  lease  contained ;  only  applies  to  affirmatiye  and  not 
to  negative  covenants,  because  it  could  not  be  supposed  the  parties 
anticipated  that  thirty  days'  notice  should  be  given,  not  to  raise  the 
walls,  or  vary  from  the  original  plan  of  the  premises,  or  not  to  suffer 
windows  or  openings  to  be  made. 

Upon  a  lease  containing,  amongst  others,  a  covenant  to  consume 
and  spend  on  the  premises,  all  the  hay,  dung,  &c.,  under  a  penalty  of 
five  pounds  for  every  ton  carried  off,  and  reserving  a  right  of  re-entry, 
which  enumerated  every  covenant  in  the  lease,  except  the  covenant(9) 
for  consuming  the  hay  on  the  farm,  and  then  provided  that  for  breach 
of  any  of  the  covenants  in  the  lease,  the  lessor  might  re-enter :  the 
Court  held  the  £Bdr  meaning  of  the  covenant  not  to  remove  any  hay 
under  a  penalty,  and  of  the  subsequent  proviso,  was,  that  if  the  hay 
were  so  removed  without  payment  of  the  penalty,  the  right  of  re-entry 
should  accrue.  By  an  instrument  in  writing,  a  party  agreed  to  let  for 
twenty-one  years,  and  in  case  the  lessor,  or  his  heirs,  executors,  or 
assigns  should  want  any  part  of  the  demised  premises  for  building, 
then  the  lessee,  or  his  heirs,  executors,  or  assigns,  should  give  up 
such  part(r)  as  should  be  required  by  the  lessor,  on  his  making  a 
proportionable  abatement  of  the  rent,  and  on  giving  six  months' 
previous  notice :  upon  an  ejectment  founded  on  the  clause  of  re-as* 
sumption,  it  was  decided  that  this  clause  operated  merely  as  a  co- 
venant on  the  part  of  the  lessee,  and  not  as  a  condition,  and  that  an 
ejectment  would  not  lie  for  recovery  of  the  part  required  after  due  no- 
tice for  that  purpose,  though  if  a  right  of  re-en  try  («)  had  been  expressly 
reserved,  an  ejectment  might  have  been  sustained.  A  party  demising 
lands  by  an  instrument  not  under  seal^  may  introduce  a  condition, 
provided  apt  words  be  used  for  the  purpose,  and  where  it  was  stipu- 
lated and  conditioned(^)  by  an  executory  agreement  for  a  lease,  that 
the  lessee  should  not  assign  or  underlet  any  part  of  the  premises,  ex- 
cept to  his  wife  or  child,  the  clause  was  ruled  to  be  a  condition,  and  an 
ejectment  was  held  to  lie,  though  no  express  right  of  re-entry  was 
reserved  for  its  breach.  Upon  an  ejectment  for  breach  of  a  condition 
in  not  insuring  the  premises^  the  lessor  of  the  plaintiff  must  shew  that 

(p)  Doe  dem.  Palk  v.  Marchetti,  1  {$)  Doe  dem.  Wilson  o.  Al>6l,2  M.  k 

B.  &  Adol.  715.  Selw.  541 ;  Russell  v.  Cogghis,  8  Vesey, 

(a)  Doe  dem.  Antrobtis  v.  Jepson,  3  34 ;  Jack  dem.  Croker  r.  %peD,  S  Jebb 

B.  k  Adol.  402.  &  Sjmes,  345. 

(r)  Doe  dem.  Willson  v.  Phillips,  2  (0  Doe  dem.  Henniker  v.  Watt«  8  B. 

Binff.  13 ;  0  Moore,  46,  S.  C. ;  Lessee  &   Cress.   308 ;   1   Mami.  &  Rj.  6M» 

Ardibishop  of  Dublin  v,  Eaton,  3  Irish  S.  C. 
Law  Rep.  168. 
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no  iD8curaiice(tt)  was  effected  by  the  tenant,  and  the  non-production  of 
the  policy,  after  notice,  does  not  sSord  prima  Jacie  evidence  that  the 
defendant  had  not  insured,  for  though  in  an  action  of  covenant  the 
burthen  of  proof  would  have  lain  on  the  defendant,  yet  in  an  eject- 
ment for  a  forfeiture  the  rule  is  different. 

6.  In  an  ejectment  for  a  forfeiture,  on  breach  of  a  covenant  not  to 
use  or  exercise,  nor  permit,  or  suffer  to  be  used  or  exercised  on  the  de- 
mised premises,  any  trade  or  business  whatever,  without  the  lessor's 
license,  it  appeared  that  the  lessee(t;)  assigned  to  a  schoolmaster,  who 
carried  on  his  business  in  the  house  and  premises,  and  it  was  decided, 
that  the  carrying  on  a  public  school  was  a  breach  of  the  covenant,  and 
that  the  lessor  was  entitled  to  re-enter,  under  the  proviso  of  re-entry, 
for  non-performance  of  the  covenants.  Where,  however,  a  lessee  cove- 
nanted not  to  permit  or  suffer  any  person  to  dwell  upon  any  part  of  the 
demised  premises,  who  should  use  or  exercise  therein  the  trades  or  busi- 
nesses of  a  butcher,  baker,  tallow-chandler,  &c.  or  any  offensive  trade, 
without  the  written  consent  of  the  lessor :  upon  an  ejectment(tc;)  for  a 
forfeiture,  by  suffering  the  house  to  be  used  for  a  lunatic-asylum,  it 
was  determined,  that  the  carrying  on  such  a  business  could  not  be  con- 
sidered within  the  meaning  of  the  word  <^  trade,"  in  the  latter  part  of 
the  covenant,  and  that  the  prohibition  of  certain  '*  businesses,"  in  the 
former  part,  was  restrained  to  occupations  by  buying  and  selling. 

Under  a  proviso  of  re-entry,  in  case  the  lessee  should  permit  any 
person  to  dwell  in  the  premises  who  should  carry  on  (a;)  certain  specified 
trades  and  businesses,  or  any  other  business  that  might  be,  or  grow  to 
be  offensive,  or  any  annoyance  or  disturbance  to  any  of  the  lessor's  te- 
nants, it  was  decided,  that  the  opening  a  licensed  public-house  on  the 
premises  was  not  a  breach  of  the  condition,  as  it  was  not  specifically 
prohibited  by  the  lease,  and  did  not  appear  likely  to  become  an  annoy- 
ance to  the  other  tenants.  So  a  condition  prohibiting  a  lessee  firom 
carrying  on  the  business  of  a  common  brewer,  or  retailer  of  beer,  is  not 
broken  by  carrying  on(t/)  the  trade  of  a  retail-brewer,  as  a  retail- 
brewer  did  not  ex  vi  termini  mean  a  retailer  of  beer.  If,  however,  a 
covenant  be  entered  into  not  to  convert  demised  premises  into  a  shop. 


(v)  Doe  dem,  Bridger  v.  Whitehead,  (to)  Doe  dem.  Wetherell    v.  Bird,  2 

8  Ad.  &  £U.  571;  3  Nev.  &  P.  557;  Ad.  &  Ell.  161;  4  Nev.  &  M.  285;  6 

Doe  dem.  Chandless  v.  Robson,  2  Carr.  Carr.  &  P.  195,  S.  C. 

&  P.  245.  (x)  Jones  v.  Thorne,  1  B.  &  Cress. 

(v)  Doe  dem.  Bish  v.  Reeling,  1  M.  715 ;  3  D.  &  Ry.  152 ;  and  see  Gorton 

k  Selw.  05;  Doe  dem,  Gaskell  v.  Spry,  v.  Smart,  1  Sim.  &  Stu.  66. 

1  B.  &  Aid.  617;  Doe  dem,  Davis  v.  £1-  (y)  Simons  v.  Farren,  1  Bing.  N.  C. 

sam.  Moo.  &  Malk.  189.  126;  1  Scott,  105 ;  4  Moo.  &  Sc.  672. 


554 


OF  LEASES  AND  THEIB  INCIDENTS. 


or  not  to  carry  on  a  trade  in  them  without  license  in  writing,  a  verbal 
permission  given  by  the  lessor  to  carry  on  a  spedfied  trade  does  not 
a,monntj(z)  to  a  general  license  for  any  other  trade,  as  it  must  be  infer- 
red, from  the  lessor's  conduct,  that  he  would  have  given  in  writing  that 
sort  of  license  which  it  would  have  been  prudent  to  give,  and  it  cannot 
be  represented  that  a  license  to  open  a  shop  for  a  particular  trade  raises 
an  inference,  that  by  commencing  with  the  permitted  trade,  the  lessee 
may  afterwards  carry  on  any  other  trade. 

7.  Conditions  are  frequently  inserted  in  leases,  prohibiting  lessees 
from  assigning  or  underletting,  and  the  legality  of  these  proviuons  has 
been  recognized  from  an  early  period  of  British  law.  It  was  formerly 
considered,  that  such  restraints  on  the  alienation(a)  of  property  were 
injurious  to  the  community,  and  many  subtle  distinctions  were  adopted 
by  courts  of  justice,  with  a  view  of  lessening  the  supposed  mischief. 
The  law  of  Ireland,  so  far  as  it  relates  to  conditions  and  covenants,  re- 
gulating or  preventing  the  assignment  or  underletting  of  demised  pre- 
mises, has  been  materially  altered  by  the  Statutes(6)  7  Geo.  IV.  c. 
29,  and  2  Will.  IV.  c.  17 :  but  in  order  to  explain  the  operation  of 
these  Acts,  it  will  be  necessary  to  investigate  the  state  of  the  law  on 
this  subject  at  the  time  of  their  enactment,  and  which  still  continues  to 
be  the  law  of  England. 

Every  lessee  has  a  right  to  dispose  of  his  interest  in  demised  pre- 
mises in  any  manner  not  expressly  prohibited  by  his  lease.  Where  a 
lease  contained  a  proviso  of  re-entry  (c),  in  case  the  lessee  should  asugn, 
transfer,  or  set  over,  or  otherwise  put  away  the  denused  premises,  or 
any  part  thereof,  it  was  decided  that  the  grant  of  an  underlease  did  not 
occasion  a  forfeiture :  but  a  condition,  that  if  the  lessee,  his  executors 
or  administrators,  should  assign,  or  otherwise(d)  part  with,  the  indent 
ture  of  lease  of  the  premises  thereby  demised,  or  any  part  thereof  ^ 
the  whole  or  any  pari  of  the  term  thereby  granted,  to  any  person,  with- 
out the  lessor's  consent  in  writing,  the  lessor  might  re-enter,  was  held 
to  be  violated  by  the  grant  of  an  underlease. 


(z)  Macher  v>  The  Foundline  Hospi- 
tal, 1  Ves.  &  B.  191,  by  Ld.  Eldon;  Ri- 
chardson V.  Evans,  3  Madd.  218;  Roe 
dem,  Gregson  v.  Harrison,  2  T.  R.  425. 

(a)  The  following  rule  is  adopted  by 
the  "  Code  Civil,*'  livre  3««.  titre  8,  Da 
contrat  de  louage.  No.  1717 :  '*  Le  pre- 
nenr  a  le  droit  de  sous-louer  et  meme  de 
ceder  son  bail  a  un  autre,  si  cette  faculte 
ne  lui  a  pas  ete  interdite :  elle  peut  etre 
interdite  pour  le  tout  ou  partie:  cette 
clause  est  toujours  de  rigueur." 


{b)  7  Geo.  IV.  c.  29,  Irish ;  2  Will. 
IV.  c.  17.  Irish. 

(e)  Crusoe  dem.  Blencowe  v.  Btvbj, 
3  Wils.  234 ;  W.  Bla.  766.  S.  C. ;  Les- 
see Smith  V.  Clarke,  3  Law  Rec.  282. 

(d)  Doe  dem.  Holland  v.  Worslej.  1 
Campb.  N.  P.  C.  20 ;  Ledien  p.  Caodas, 
Journal  du  Palais,  tome  2,  poor  1825 : 
"  La  pretention  de  la  veuve  Caodas  de 
sous-louer  les  lieux  est  mal-fbndee;  le 
bail  dont  il  s'affit  contenant  one  clause 
prohibitive  de  ceder  en  tout  ouenperH^ 
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Under  a  proviso  of  re-entry,  in  case  the  lessee  should  demise,  lease, 
grant,  or  let  the  premises,  or  any  part  thereof,  or  convey,  alien,  assign, 
or  set  over  the  indenture,  or  his  estate  therein,  or  any  part  thereof,  for 
all  or  any  part  of  the  term,  without  the  previous  consent  in  writing  of 
the  lessor :  the  lessee  having  engaged  in  partnership,  admitted  his 
partoer  in  trade  into  possesdon  of  part  of  the  premises,  subject  to  his 
quittingon  receiving  three  months'  notice(6),  and  the  lessee  retained  the 
remainder  of  the  premises  in  his  own  possession :  it  was  determined  that 
SQch  letting,  though  no  rent  was  reserved,  was  prohibited  by  the  terms 
of  the  condition.  And  in  like  manner,  a  covenant,  binding  the  lessee 
not  to  set,  let,  or  demise(y*)  the  premises,  or  any  part  thereof,  for  all 
or  any  part  of  the  term,  without  consent,  restrains  an  assignment  of  the 
interest.  A  condition  being  reserved  in  a  lease  for  years,  that  the  les- 
see, his  executors  or  administrators,  shall  not  set,  let,  or  assign  over  the 
demised  premises,  or  any  part  thereof,  without  the  previous  consent  in 
writing  of  the  lessor,  on  pain  of  forfeiture(^) ;  the  administratrix  of  the 
lessee  having  made  an  underlease  of  the  premises,  it  was  contended  that 
the  condition  only  prevented  an  assignment  in  &ct  by  the  party,  and 
did  not  extend  to  the  administratrix,  who  came  in  by  operation  of  law: 
but  it  was  ruled  that  the  administratrix  could  not  assign,  or  underlet, 
without  incurring  a  forfeiture,  unless  by  such  consent ;  and  especially 
as  executors  and  administrators  were  expressly  included  in  the  proviso. 

8.  A  condition  prohibiting  the  lessee  from  making  any  assignment, 
orunderlease,  without  a  previous  licensefor  thatpurpose^may  be  avoided, 
or  defeated,  by  the  acts  of  the  lessor,  either  by  dispensation  prior  to 
aoy  breach,  or  by  waiver  after  the  condition  broken.  A  proviso  render- 
ing a  lease  void  in  case  of  alienation,  cannot  be  apportioned,  or  divided, 
and  if  once(A)  dispensed  with,  either  wholly  or  partially,  will  be  utterly 
defeated.  A  lease  was  made  to  three  persons,  upon  condition(t)  that 
they,  or  any  of  them,  should  not  alien  without  the  lessor's  assent,  and 
one  of  the  lessees  having  aliened  his  share  by  license,  and  the  others 
having  afterwards  aliened  their  shares  without  license,  it  was  adjudged 
that  the  condition  being  determined,  by  the  license  of  the  lessor,  as  to 
one  of  the  lessees,  was  determined  as  to  all :  the  reason(^')  assigned  by 


ce  qtd  comprend  implicitement  la  prohi-  123,  pi.  172 ;  More's  case,  Cro.  £1.  26 , 

bitioa  de  sous-louer."  1  Leon.  3,  S.  C. 

(e)  Roe  dem,  Dingley  v.  Sales,  1  M.  (A)  Llojd  v.  Crispe,  5  Taunt  249- 

&  Selw.  297.  254,  by  Gibbs,  J. 

(/)  Greenaway  v.  Adams,  12  Vesey,  (i)  Leeds  v.  Crompton,  cited  4  Rep. 

395.  120,  A. ;  Noy,  32 ;  4  Leon.  58. 

(g)  Roe  elem.  Gregson  v.  Harrison,  2  (J)  Leeds  v,  Crompton,  cited  in  Cro. 

T.  R.  425 ;  Smalpiece  v,  Evans,  1  And.  Eliz.  816. 
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Popham,  C.  J.,  was,  that  if  the  lessor  should  enter  for  the  condition 
broken,  he  must  enter  upon  the  entire,  as  it  was  lindted ;  and  if  he  en* 
ter  upon  the  entire,  he  must  destroy  that  which  he  licensed  to  be 
aliened,  and  therefore  the  condition  is  wholly  gone,  for  it  cannot  be  in 
esse  for  a  part,  and  destroyed  for  the  residue. 

It  was  settled  in  Dumpor's  ca8e(A),  that  under  a  proviso  restraining 
the  lessee  or  his  assigns  from  aliening  demised  premises  to  anypersonor 
persons,  without  the  special  license  of  the  lessor ;  if  the  landlord  licensed 
the  lessee  to  alien  the  whole,  or  any  particular  part  of  the  premises, 
and  the  lessee  assigned  accordingly,  the  condition  would  be  wholly  de- 
feated and  determined,  and  by  means  of  such  dispensation  the  landlord 
would  be  deprived  of  any  right  to  enter  for  ^  forfeiture,  upon  a  subse- 
quent alienation  by  the  tenant,  or  his  assignee,  because  the  lease  was 
to  be  void  if  any  assignment  were  made  without  the  lessor's  leave,  and 
the  condition  being  entire(/),  if  once  dispensed  with,  was  utterly  des* 
troyed.  So  a  proviso  in  a  lease,  prohibiting  the  lessee  from  assigning 
to  any  person,  is  extinguished  by  a  license  to  assign  to  a  spedfied  in- 
dividual. A  lease  being  granted  for  ninety-nine  years,  with  proviso  of 
re-entry  in  case  the  lessee,  his  executors,  administrators,  or  assigns, 
should  assign  without  the  previous  consent  in  writing  of  the  lessor:  the 
premises  were  duly  assigned  by  the  lessee,  with  the  written  consent  of 
the  lessor,  to  one  W.  B.,  and  it  was  decided(m),  that  by  reason  of  tbe 
license  to  assign  to  W.  B.  the  condition  was  absolutely  defeated,  and 
that  W.  B.  had  a  right  to  assign  without  further  license. 

A  distinction  has  been  taken  between  an  exception  out  of  the  ori- 
ginal restriction  against  alienation(n),  and  a  subsequent  dispensation  of 
the  condition.  A  lessee  covenanted  that  neither  he,  his  executors  or  as- 
signsj  nor  any  person  who  shouldhavetheinterestintheterm,or  any  part 
thereof,  should  alien  their  estate,  exceptingonly  to  his  wife  and  children, 
without  the  lessor's  license;  the  lessee  having  devised  thepremises(o)toIiis 
wife, appointed  her  executrix, and  she  and  her  second  husband  aliened: 
the  Court  held  that  the  covenant  was  broken,  as  the  express  words  pro* 


(A)  Dumpor's  case,  4  Rep.  119;  Dum- 
per V.  Syms,  Cro.  Eliz.  815;  Coke's 
Entries,  684,  B.  plac.  22;  Whichoot  v. 
Fox,  Cro.  Jao.  398 1  2  Bulst.  290 ;  1  Ro. 
Rep.  68-389,  S.  C. ;  and  see  Jones  o. 
Jones,  12  Vesey,  190;  Weatherall  v. 
Geering,  12  \esey,  504;  Brummell  v, 
Macpherson,  14  Vesey,  173. 

(2)  Llo^d  V.  Crispe,  5  Taunt.  249- 
253,  by  Gibbs,  J. ;  Mason  v.  Corder,  7 
Taunt.  11,  in  the  note;  2  Marsh.  232, 


S.C. 

(m)  Brummell  v.  Macpherson,  14  Ve- 
sey,  173 ;  2  Dyer,  152.  A.  pi.  7;  Whitch- 
oock  o.  Fox,  1  Ro.  Rep.  390:  2  Bnbt. 
290 ;  Macher  v.  The  Foundlii^  Hospi- 
tal, 1  Ves.  &  B.  191. 

(n)  Lloyd  v.  Crbp,  5  Taunt  254,  by 
Gibbs,  Just. 

(o)  Thornhill  v.  King,  Cro.  Elit  757; 
Anon.  2  Dyer,  152,  pi.  7 ;  Northcote  b. 
Duke,  2  Eden,  319;  1  Ambl.  511,  S.C. 
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hibidng  alienation  extended  to  the  lessee  and  his  assigns,  and  the  wife 
being  assignee,  although  there  was  once  an  alienation  by  license,  yet 
she  could  not  alien  without  license.  This  question  was  raised  by  Sir 
John  Dairies,  when  Coke,  Chief  Justice,  expressed  his  opinion,  that  a 
condition  prohibiting  the  lessee  and  bis  assigns  from  aliening(/>),  ex- 
cept to  J.  S.,  upon  alienation  to  J.  S.  was  destroyed,  and  J.  S.  might 
assign.  If  a  condition  consist  of  several  branches,  as  for  non-payment 
of  rent,  and  for  not  repairing,  a  release  of  that  part  of  the  proviso 
binding  the  lessee  to  repair,  renders  the  whole(9)  clause  of  re-entry  nu- 
gatory, for  the  condition  being  entire,  cannot  be  divided  by  the  act  of  the 
party.  A  lessor  may  restrain  his  lessee  from  assigning,  by  proviso  or 
by  covenant :  if  a  lease  be  made,  subject  to  a  condition  that  it  shall 
cease  in  case  the  lessee  shall  assign,  an  assignment  by  the  lessee  will 
be  void ;  but  if  the  lessor  restrain(r)  his  lessee  from  assigning  by  cove- 
nant only,  the  latter,  by  assignment,  commits  a  breach  of  covenant 
though  the  assignment  is  valid. 

A  lessee  having  covenanted  not  to  grant  any  underlease  for  any 
term  whatever,  nor  let,  assign,  transfer,  set-over,  or  otherwise  part  with 
the  premises,  or  his  term  or  interest  therein,  or  any  part  thereof :  upon 
the  trial  of  an  ejectment  grounded  on  a  clause  of  re*entry  for  breach  of 
the  covenant,  it  was  proved(«)  that  a  third  person  had  lodged  above 
twelve  months  in  a  room  in  the  house,  of  which  he  had  the  exclusive 
possession :  and  Lord  Ellenborough  held  that  the  covenant  could  only 
extend  to  such  underletting  as  a  license  might  be  expected  to  be  applied 
for,  and  he  ridiculed  the  notion  of  a  license  from  a  landlord  to  take  in  a 
lodger.  Where,  however,  a  lessee  covenanted  to  pay  an  additional 
rent  for  every  acre  he  should  suffer  to  be  occupied  by  any  other  person, 
and  it  appeared  he  had  permitted(<)  his  labourers  to  ndse  a  crop  of  po- 
tatoes on  small  portions  of  the  premises,  it  was  ruled  he  was  answera- 
ble for  the  additional  rent,  and  Parke,  Baron,  observed,  that  the  ground 
taken  by  Lord  Ellenborough  for  his  decision  in  the  preceding  case  was 
not  satisfactory. 

By  lease  dated  in  May,  1824,  for  three  lives,  at  a  yearly  rent  of 
£170  5s.  2d.y  it  was  provided  that  as  long  as  the  lessee  shall  continue 


(p)  Whitchcock  v.  Fox,  1  Ro.  Rep.  by  Holroyd,  J. ;  2  M.  &  ;Ry.  525,  S. 

390;  2  Bolflt.  290;  Dumpor's  case,  4  C. 

Rep.  120,  B.  referring  to  2  Dyer,  152,  («;  T>oedem,  Pitt  v.  Laming,  4  Camp, 

plac.  7.  N.  P.  C.  77;  and  see  Fludier  v,  Loml>e, 

(o)  Deldns  v.  Latham,  Style,  317,  by  Cases  temp.  Hardwicke,  308. 

Roue,  C.  J. ;  2  Prest  Conv.  197 ;  5  Jar-  (Q  Greenslade  v,  Tapscott,  4  Tyrw. 

man's  Conv.  377.  566 ;  1  Cro.  M.  &  Rose.  55. 

(o)  Paol^v.  Nmrse,  8  B.  &  Cress.  488, 
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to  occupy  the  lands  demised,  without  permitting  the  erection  of  any 
other  house  than  that  in  which  the  lessee,  his  heirs  or  assigns,  shall 
reside,  without  letting,  Betting(u\  alienating,  or  assigning,  or  other- 
wise disposing  of  the  whole  or  any  part  of  the  demised  premises,  unless 
by  consent  in  writing  under  seal,  that  then  the  lessee,  his  hars,  &c., 
shall  only  pay  to  the  lessor  and  his  heirs  the  sum  of  £85  2s.  7d.  yearly: 
in  an  action  of  covenant  for  non-payment  of  the  higher  rent,  it  appeared 
that  the  lessee  set  parts  of  the  &rm  in  con-^uirei  which  consists  in  allow- 
ing a  third  person  to  manure,  till,  and  take  a  crop  of  com  or  potatoes 
out  of  a  small  portion  of  land,  and  is  a  pernicious  mode  of  cultiTatiog 
or  managing  a  farm :   after  verdict  for  the  plaintiff,  upon  motion  to 
enter  a  nonsuit  pursuant  to  leave  reserved,  it  was  ruled,  that  though 
the  lessor  might,  if  he  pleased,  have  provided  against  any  change  of 
occupancy,  as  well  as  against  underletting  and  assignment  by  uaamltt- 
guous  words,  admitting  of  no  mistake,  yet  he  had  not  done  so,  proba- 
bly because  the  case  was  not  in  the  contemplation  of  the  parties  at  the 
time  of  executing  the  lease,  and,  therefore,  that  payment  of  the  higher 
rent  could  not  be  enforced.    If  a  lease  contain  a  covenant  against  both 
assigning  and  underletting,  the  tenant  may  by  an  agreement,  neither 
assigning  nor  underletting(r),  put  another  person  into  possessioo  of 
the  premises,  and  parting  with  the  possession  in  that  manner  would 
not  be  a  breach  of  the  covenant ;  and  although  a  lessee  be  prc^bited 
from  parting  with  the  possession  of  the  premises,  he  cannot  be  re- 
strained from  assigning  part  of  the  premises,  as  these  covenants  have 
been  always  construed  by  courts  of  law  with  the  utmost  jealousy,  in 
order  to  prevent  the  restraint  from  going  beyond  the  express  stipuls- 
tion.     A  devise,  or  disposition  by  will,  is  not  a  breach(t0)  of  a  condi- 
tion prohibiting  assignment  without  license,  but  a  proviso  that  the 
lessee,  his  executors  or  eusigtu,  shall  not  assign,  except  by  his(jp)  or 
their  last  will  and  testament,  without  the  lessor's  license,  does  noten»> 
ble  an  assignee,  taking  by  willi  to  transfer  the  interest  in  any  other 
mode.     It  has  been  contended  that  a  proviso  against  assignment  with- 
out license  in  a  lease  to  a  person,  his  executors,  administrators(y),  and 
assigns  J  was  repugnant,  but  Sir  William  Grant  observed,  there  was  no 

(tt)  Lord  Westmeath  v.  Hogg,  3  Irish  Style,  482 ;  5  Jarm.  €k>ny.  372 ;  bat  sm 

Law  Rep.  27.  Berry  v.  Taunton,  Cro.  EL  331 ;  Popb. 

(v)  Church  v.  Brown,  15  Vesey,  265,  106;  Owen,  14. 

by  Lord  Eldon.  (x)  Lloyd  v.  Crispe,  5  Taunt  249;  1 

(to)  Doe  dem.  Goodbehere  v.  Bevan,  Smith's  Leading  Casea,  18. 

3  M.  &  Selw.  361 ;  Greenaway  o.  Adams,  (y)  Stukeley  v.  Butler,  Hobart,  170; 

12  Vesey,  395 ;   Maole  o.  The  Duke  of  Denn  dem.  Lord  Stanhope  «.  Sk^ggs. 

Beaufort,  1  Buss.  349 ;   Fox  v.  Swann,  cited  8  T.  R.  GO,  by  Lord  Kenyon. 
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such  repugQaiicy(2:),  as  the  lease  must  be  construed  only  to  extend  to 
such  assigns  with  license  as  the  lessee  might  lawfully  have. 

License  to  assign  or  underlet,  or  a  dispensation  for  that  purpose, 
should  be  giyen(a)  in  writing,  when  required  by  the  terms  of  the  lease, 
and  though  a  verbal  license  to  assign(&)  would  not  be  any  answer  to 
an  action  for  breach  of  the  covenant,  yet  it  would  afford(c)  a  good  de- 
fence in  an  ejectment  for  a  forfeiture. 

9.  If  a  person  seised  in  fee  demise  for  years,  reserving  a  right  of 
re-entry  to  the  lessor  for  breach  of  covenant,  without  naming  his  heirs, 
the  condition  is  extinguished(J)  by  the  lessor's  death ;  and  a  condition 
binding  the  lessee  not  to  alien  without  leave  of  the  lessor,  was  held(e), 
after  the  deaths  of  both  lessor  and  lessee,  not  to  prevent  the  executors 
of  the  lessee  from  selling  the  term  without  leave  of  the  heir,  for  in  a 
case  of  forfeiture  the  restraint  should  not  extend  beyond  the  lives  of 
lessor  and  lessee,  as  neither  heirs  nor  executors  were  named.  The 
strictness  of  this  doctrine,  however,  has  been  relaxed(/}  where  the 
manifest  intent  of  the  parties  was  that  the  condition  should  have  conti- 
nuance after  the  decease  of  the  party  entitled  to  the  benefit.  A  con- 
dition prohibiting  alienation  by  the  lessee  or  his  assigns  is  broken  by 
the  assignment(^)  of  the  administrator  of  the  lessee,  as  he  is  an  as- 
signee of  the  interest ;  but  if  an  unmarried  woman  be  entitled  to  a 
lease  with  a  non-alienation  clause,  her  marriage  does  not  cause(A)  any 
forfeiture,  as  her  husband  takes  by  act  of  law. 

10.  The  ordinary  clause  restraining  the  lessee,  his  executors,  admi- 
nistrators, and  assigns  from  assigning,  only  extends  to  voluntary  assigns, 
or  such  as  take  by  act  of  the  party  and  not  by  operation  of  law.  If  a 
lessee,  subject  to  such  a  clause,  be  declared  bankrupt(9)  or  confess  a 
judgement  under  which  the  term  is  hondfide{j)  taken  in  execution,  a 


(z)  Weatherall  v.  Geering^  12  Vesey, 
51 1 ;  Paul  V.  Nurse,  8  B.  &  Cress.  486; 
2  Ney.  &  M.  525. 

(a)  Doe  denu  Gregson  v,  Harrison,  2 
T.  R.  425;  Richardson  v.  Evans,  2 
Madd.  Rep.  218. 

(ft)  Wright  V.  Newton,  2  Cro.  M.  & 
Rose.  124;  5  Tyrw.  736,  S.  C. 

(c)  Doe  dem.  Weatherhead  v.  Cur- 
wood,  1  Harr.  &  Woll.  140. 

(d)  The  Prior  of  St.  John  of  Jerusa- 
lem  in  England  v.  Martin  Dockeray, 
Year  Book,  27  Hen.  VIII.  fol.  14,  in 
Chancery ;  1  Bro.  Ahr.  151,  Condicions, 
pi.  7  ;  and  see  the  note  118  to  Co.  Litt. 
215,  B.  from  Ld.  Nottingham's  MSS. 

(je)  Anon.  1  Dyer,  66,  A.,  pi.  8; 
Anon.  Moor,  11,  pi.  40,  in  fine* 


(/)  Jones  dem.  E^an  o.  Heynes, 
Huds.  Comm.  389;  Lougher  v.  Wil- 
liams, 2  Lev.  92 ;  Kingdon  v.  Nottle,  1 
M.  &  Selw.  355. 

(g)  Smalpiece  o.  Evans,  1  And.  23, 
pi.  172;  1  Leon.  3;  Cro.  Eliz.  26. 

(A)  Anon.  Moor,  21,  pi.  71 ;  1  Dyer, 
6,  A.  pi.  5,  in  margine,  S.  C. 

(i)  Doe  dem.  Goodhehere  v.  Bevan,  3 
M.  &  Selw.  353 ;  Crusoe  dem.  Blencowe 
17.  Bugby.  3  Wils.  234 ;  2  W.  Bla.  766, 
S.  C. ;  Goring  t;. Warner,  7  Vin.  Abr. 
84,  Creditor  and  Bankrupt,  R.  pi.  7 ; 
Philpot  o.  Hoare,  Ambl.  480;  2  Atk. 
219,  S.  C. 

(  /}  Doe  dem,  Mitchinson  v.  Carter,  8 
T.  R.  57,  300. 
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forfeiture  will  not  be  incurred ;  and,  upon  the  same  principle,  a  vendee 
from  the  a8signee(A)  in  law  does  not  come  within  the  proviso,  as  sack 
assignees  must  be  allowed  to  divest  themselves  of  the  property  in  order 
to  raise  a  fund  for  the  benefit  of  the  general  creditors  of  the  bankrupt; 
and  though  by  accepting  the  lease  the  assignees  of  a  bankrupt  lessee 
discharge  the  bankrupt  from  his  liability  for  rent,  yet  they  may  ss- 
sign(/)  the  interest  to  an  insolvent  person  for  the  purpose  of  relieving 
themselves  from  future  claims  for  rent ;  but  if  the  lessee,  with  a  ?iew 
of  defeating  the  condition  against  assignment,  fraudulently  procure8(fli) 
or  occasions  the  lease  to  be  taken  in  execution,  the  interest  will  be  de- 
termined by  the  assignment  from  the  sheriff.  Where  a  lessee  was  pro- 
hibited from  assigning  or  underletting,  it  was  ruled  that  a  Court  of 
Equity(n)  might  appoint  a  receiver  over  the  demised  premises  at  the 
suit  of  a  judgement  creditor,  and  that  such  receiver  might  underlet  the 
premises,  pending  the  proceedings,  without  committing  any  breach  of 
the  condition.  In  order  to  obviate  the  effect  of  this  decision,  operating 
in  a  manner  so  prejudicial  to  the  interests  of  landlords,  the  condition 
introduced  into  farming  leases  should  be  framed  so  as  to  defeat  the 
lease  upon  the  acknowledgement  of  a  judgement  by  the  tenant,  for  the 
recovery  of  which  an  order  should  be  made  by  a  Court  of  Equity  for 
the  appointment  of  a  receiver  over  the  demised  premises. 

An  assignment  of  a  lease  which  constituted  an  act  of  bankruptcy, 
as  comprehending  the  whole  of  the  lessee's  property,  and  which  was 
afterwards  avoided  by  a  commission  of  bankrupt,  was  held  not  to  cause 
a  forfeiture(o)  for  breach  of  a  condition  in  an  cigreement  for  a  lease 
against  assigning,  because  the  effect  of  the  bankruptcy  was  to  avoid 
the  deed  of  assignment  ab  initio  ;  and  upon  a  bill  in  Equity  by  the 
assignees  of  the  bankrupt  for  specific  execution  of  the  agreement  for  a 
lease,  which  contained  a  clause  of  re-entry  in  case  of  alienation,  it  was 
determined(j9)  that  the  assignees  were  entitled  to  a  lease  in  pursuance 
of  the  contract,  on  their  binding  themselves  personally  by  such  cove- 
nants as  the  bankrupt,  if  solvent,  should  have  entered  into. 

The  deposit  of  a  lease  as  security  for  money  lent  by  way  of  equita- 
ble mortgage  is  not  a  breach  of  a  condition  that  the  lessee  shall  not 
underlet,  assign,  tran8fer(9),  set  over,  or  otherwise  porf  with  the  pre- 

(Jt)  Doe  dem,  Goodbehere  v.  Bevan,  8  (a)  Rogers  v.  Bateman,  Flan,  ft  K. 

M.  &  Selw.  S58  ;    Doe  dem.  Cheere  v.  432. 

Smith,  5  Taunt.  795 ;  1  Marsh.  359.  (o)  Doe  dem.  Lloyd  v.  Powell,  5  B.& 

(0  Onslow  o.  Corrie,  2  Madd.  Rep.  Cr.  312 ;  8  D.  &  Rt.  35. 

330.  (p)  Powell  V.  Llojd,  1  To.  ftJerr. 

(m)  Doe  dem.  Mitchinson  v.  Carter,  8  427 ;  2  Yo.  &  Jenr.  872,  S.  C. 

T.  R.  300,  64.  (9)  Doe  dem.  Pitt  a.  Hogg,  4Dow.& 
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raises,  or  the  indenture  qflease^  or  his  term  or  interest  therein,  or  any 
part  thereof;  and  where  a  lease  contained  a  clause  of  re-entry,  if  the 
lessee,  his  executors,  or  assigns  should  lease,  sublet,  or  in  any  manner 
part  with  the  possession  of  the  premises,  or  any  part  thereof,  for  all  or 
any  part  of  the  term,  upon  application  in  the  matter  of  a  bankrupt  by 
a  creditor  claiming  an  equitable  mortgage  by  deposit(r)  of  the  lease, 
that  the  premises  should  be  sold,  the  Vice- Chancellor  held,  as  there 
was  no  clause  avoiding  the  lease  in  case  of  bankruptcy,  that  the  as- 
signees were  entitled  to  the  lease,  subject  to  the  contracts  of  the  bank- 
rupt, and  the  usual  order  was  made  for  a  sale.  An  equitable  mortgagee 
of  leasehold  premises  having  applied  for  a  sale  in  the  matter  of  a  bank- 
rupt, the  Court  refused  to  order  the  mortgagee  to  indemnify  the  as- 
signees(«)  of  the  bankrupt  against  any  breaches  of  the  covenants  in  the 
lease,  but  allowed  the  assignees  time  to  accept  or  reject  the  demise. 
Sir  William  Grant  was  of  opinion  that  the  usual  assignment  made  by 
an  insolvent  debtor  on  obtaining  his  discharge  caused  a  forfeiture(/)  of 
a  lease,  containing  a  prohibition  against  alienation  or  underletting,  and 
that  an  assignment  by  an  insolvent  debtor  differed  from  an  assignment 
by  a  bankrupt  in  this  respect,  as  the  schedule  and  petition  were  volun- 
tary  acts,  which  the  insolvent  was  not  compelled  to  perform. 

1 1.  A  condition  may  be  so  framed  as  to  defeat  the  lease,  in  case  the 
lessee  shall  commit  an  act  of  bankruptcy (tt)  whereon  a  commission 
shall  issue,  or  in  case  the  lessee  shall  take  the  benefit(t7)  of  any  Act 
passed  for  the  relief  of  insolvent  debtors,  or  shall  be  outlawed,  or  in 
case  the  term(u;)  shall  be  taken  in  execution  :  and  where  a  lease  for 
years  contained  a  proviso,  that  if  the  lessee,  his  executors,  or  assigns, 
should  become  bankrupt  or  insolvent,  or  suffer  any  judgement  against 
him  or  any  of  them,  the  lessee,  his  executors,  or  assigns,  by  confession 
or  otherwise,  or  suffer  any  extent,  process,  or  proceedings  to  be  had  or 
taken  against  him,  whereby  any  reasonable  probability  might  arise  of 
the  demised  premises  or  any  part  thereof  being  extended  or  taken  in 
execution,  that  then,  and  in  any  or  either  of  such  cases  happening,  the 
lease  and  the  interest  thereby  granted(2;),  and  every  clause  and  thing 


Ry.  226 ;  I  Carr.  &  Payne,  160,  S.  C. ; 
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therein  contained  on  behalf  of  the  lessor  or  his  assigns  should  cease, 
determine,  and  be  utterly  null  and  void,  and  that  in  any  or  either  of  such 
cases  of  forfeiture  happening,  it  should  be  lawful  for  the  lessor,  &c.  to 
re-enter :  the  lessee  died  during  the  term,  and  by  his  will  bequeathed 
the  premises  to  his  executors  upon  certain  trusts,  and  the  sunriving 
executor  having  become  bankrupt,  it  was  decided  that  the  lessor's  right 
of  re-entry  thereupon  accrued.  Where  a  forfeiture  of  a  lease  accruing 
on  the  lessee's  insolvency  was  waived,  by  acceptance  of  rent  from  the 
tenant  falling  due  after  his  discharge  under  the  Insolvent  Act,  it  was 
decided(y)  that  the  non-payment  of  a  debt  specified  in  the  insolvent's 
schedule  to  be  due  to  the  lessor,  was  not  a  continuing  insolvency,  so  as 
to  constitute  a  new  forfeiture  after  such  rent  had  been  received. 

12.  If  a  condition  be  annexed  to  the  duration  of  a  lease,  so  as  to 
take  effect  by  way  of  conditional  limitation,  the  interest  in  the  premises 
will  determine  by  the  happening  of  the  event  on  which  the  tenancy  'n 
made  to  depend.  A  lease  of  a  farm-house  and  land  being  granted  for 
twenty-one  years,  if  the  lessee,  his  executors,  &c.  should  so  long  con- 
tinue  to  inhabit(2)  and  dwell  with  his  and  their  femily  and  servants  is 
the  farm-house,  and  he  and  they  should  so  long  continue  actually  to 
hold  and  occupy  the  farm,  and  not  set,  let,  assign  over,  or  otherwise 
depart  with  the  premises  or  any  part  thereof;  the  lessee  being  declared 
bankrupt,  his  assignees  sold  the  interest  in  the  lease,  and  upon  an 
ejectment  by  the  landlord,  it  was  determined  not  to  be  a  case  of  forfei- 
ture for  breach  of  the  condition,  but  that  actual  occupation  was  a  con- 
ditional limitation  annexed  to  the  lease,  and  that  the  term  ceased  ss 
soon  as  the  lessee  discontinued  the  occupation  of  the  premises. 

It  has  often  been  the  subject  of  discussion  how  far  property  limited 
by  will  to  a  person  for  his  life,  and  in  case  of  his  alienation  with  re- 
mainder over,  can  be  affected  by  the  bankruptcy  or  insolvency  of  the 
tenant  for  life.  Lord  Eldon  observed,  there  was  no  doubt(a)  that  pro- 
perty might  be  given  to  a  person  until  he  should  become  bankrupt, 
but  if  an  estate  were  given  for  life,  the  incidents  to  a  life-estate  could 
not  be  taken  away,  and  that  a  disposition  to  a  person  until  he  should 
become  a  bankrupt  and  after  his  bankruptcy  over,  was  quite  different 
from  an  attempt  to  give  to  him  for  his  life,  with  a  proviso  that  he 
should  not  sell  nor  alien,  but  if  the  condition  were  so  expressed  as  to 

C. ;    Doe  dem.  Williams    v.  Davies,  6  folk  v.  Hawke,  2  East,  461 ;  Higginbo- 

Carr.  &  P.  614.  tham  v.  Holme,  19  Vesey,  86-53. 

(y)  Doe  dem.  Gatehouse   v,  Rees,  4  (a)  Brandon   v.  Robinson,  18  Vesej, 

Ring.  N.  C.  384 ;  6  Scott,  161,  S.  C.  429-433 ;  Graves  v.  Dolphin,  1  Simons, 

(z)  Doe  dem,  Lockviood  v.  Clarke,  8  66. 
East,  185 ;  Doe  dem.  The  Duke  of  Nor- 
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amount  to  a  limitation  reducing  the  interest  short  of  a  life-estate, 
neither  the  object  of  the  testator's  bounty  nor  his  assignees  could  take 
beyond  the  period  limited^  Where  a  bankrupt  at  the  time  of  his  bank- 
ruptcy was  entitled  to  a  life-estate  in  remainder,  expectant  on  the  death 
of  a  prior  tenant  for  life,  subject  to  a  proviso  that  the  person(&)  enti- 
tled to  the  occupation  of  the  premises  should  reside  therein,  and  upon 
his  neglect  or  refusal  he  should  be  considered  as  dead,  and  the  grant 
to  him  as  roid,  and  that  the  lands  should  go  to  the  person  next  in  re- 
mainder :  the  bankrupt  obtained  his  certificate,  and  the  first  tenant  for 
life  having  died,  it  was  ruled  that  the  life-estate  limited  to  the  bank- 
rupt passed  to  his  assignees,  and  that  the  condition  only  extended  to 
voluntary  assigns.  Sir  Thomas  Plumer(c),  after  referring  to  the  ob- 
servations of  Lord  £ldon(c/)  in  Brandon  v,  Robinson,  stated,  that 
although  it  is  better,  when  a  limitation  of  this  description  is  intended, 
to  give  the  estate  until  bankruptcy  or  alienation,  and  not  to  give  it,  in 
the  first  instance,  for  life,  and  then  prohibit  the  attempt  to  alien  ;  yet 
it  is  to  be  considered  that  in  a  will  any  condition  or  modification  may 
be  annexed  which  does  not  offend  against  any  rule  of  law,  and  that  it 
is  immaterial  by  what  form  of  words  the  intention  is  executed,  whether 
by  a  devise,  until  the  devisee  shall  have  charged  or  encumbered  the  pro- 
perty, or  by  a  proviso,  with  a  limitation  over  upon  such  an  event,  as 
each  mode  is  equally  valid  and  of  the  same  effect. 

Where  an  annuity  charged  on  real  estate  was  devised  for  life,  and 
the  testator  directed  that  the  annuity  or  any  part  thereof  should  not  on 
any  account  be  alienated,  and  if  it  should  be  alienated,  then  that  it 
should  cease(e)  and  determine,  it  was  decided  that  the  bargain  and  sale 
under  a  commission  of  bankrupt  was  an  alienation  which  determined 
the  annuity.  An  annuity  given,  by  will,  to  testator's  son  for  his  lifci 
or  until  he  should  sign  an  instrument  agreeing  to  sell,  charge,  or  dis- 
pose of  the  same  or  any  part  thereof,  and  in  case  of  his  son  doing  any 
such  act,  then  that  the  annuity  should  cease  and  sink  into  the  residue 
of  the  testator's  estate,  was  held(y)  to  be  forfeited  by  the  annuitant's 
taking  the  benefit  of  an  Insolvent  Act,  which  was  considered  to  be 
voluntary  and  not  compulsory. 

(6)  Ex  parte   Goldnej,   1    Mont.  &  149;  6  T.  R.  684;  and  see  The  King  v. 

Chittv,  75.  Robinson,  Wightw.  386-392 ;  Cooper  v. 

(c)' Wilkinson   v.  Wilkinson,  3  Swa.  Wyatt,  5  Madd.  482-486. 

515-^22;  3  W^ils.  Cha.  Ca.  47 ;  Cooper,  (/)  Shee  v.   Hale,    13  Vesey,   404; 

Cha.  Ca.  259,  S.  C.  and  see  Gill  v.  Morgan,  Smvthe  s  C.  B. 

(</)  Brandon  v,  Robinson,  18  Vesey*  Rep.  63 ;    Hall  v.  Cooper,  Smythe^s  C. 

433.  B.  Rep.  168. 

(e)  Dommett    v,  Bedford,    3  Vesey, 
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Where  the  dividends  of  funded  property  were  limited,  by  will,  to  a 
person,  for  his  life,  and  after  his  decease  to  his  children,  and  it  was 
provided  that  the  dividends  should  not  be  subject  to  any  alienation  or 
disposition,  by  sale,  mortgage,  or  otherwise,  by  the  tenant  for  life,  and 
in  case  he  should  charge(^),  or  attempt  to  charge,*  or  encumber  the  life- 
estate,  then  that  such  mortgage,  sale,  or  other  disposition,  should  ope- 
rate as  a  complete  forfeiture  thereof,  and  that  the  same  should  devolve 
on  the  person  next  in  expectancy,  it  was  determined,  that  upon  the 
bankruptcy  of  the  tenant  for  life,  his  life^state  passed  to  his  assignees, 
because  the  prohibitory  clause  only  contemplated  voluntary  acts. 

A  testator  having  bequeathed  the  dividends  of  certain  Govermneot 
stock  to  his  nephew,  for  the  maintenance  of  himself  and  his  family, 
declaring  that  such  dividends  should  not  be  capable  of  being  charged 
with  his  nephew's  debts,  and  that  he  should  not  have  the  power  to 
charge,  assign,  anticipate,  or  encumber  them ;  but  if  he  should  attempt 
to  do  so,  or  if  the  dividends(A),  by  bankruptcy,  insolvency,  or  other- 
wise, should  be  assigned,  or  become  payable  to  any  other  person,  or 
applicable  to  any  other  purpose,  then  his  interest  therein  should  cease, 
and  the  stock  should  be  held  in  trust  for  his  children :  the  testator's 
nephew  having  taken  the  benefit  of  an  Insolvent  Act,  it  was  determined 
that  the  nephew's  insolvency  operated  as  a  forfeiture  of  his  life-interest, 
and  that  the  dividends  belonged  to  his  children.  Under  a  devise  in  trust 
to  apply  the  rents  of  certain  real  estates  for  the  benefit  of  the  testator's 
son  for  his  life,  in  such  manner  as  the  trustees(t)  should  think  proper, 
and  that  the  testator's  son  should  not  have  any  power  to  sell,  mortgage, 
or  anticipate  the  rents,  it  was  ruled  that  the  son,  having  taken  the  be- 
nefit of  an  Act  for  the  Relief  of  Insolvent  Debtors,  his  life-estate  passed 
to  his  assignees,  as  there  was  no  clause  in  the  will  by  which  his  inte- 
rest was  determinied  or  limited  over,  in  the  event  of  his  attempting  to 
assign  or  encumber,  or  of  his  becoming  bankrupt  or  insolvent. 

The  owner  of  property  may,  on  its  alienation,  qualify  the  interest 
of  his  alienee  by  a  condition  to  take  effect  on  bankruptcy(jf),  but  he 
cannot,  by  contract  or  otherwise,  qualify  his  own  interest  in  the  pro- 
perty, by  a  similar  condition,  determining,  or  controlling  it  in  the 
event  of  his  own  bankruptcy,  to  the  delay  of  his  creditors. 


(g)  Lear  o.  Leggett,  2  Sim.  479;  1 
Russ.  &  M.  690,  on  appeaJ ;  The  King 
«?.  Robinson,  Wightw.  386. 

(A)  Yarnold  v.  Moorhouse,  1  Russ.  & 
M.  364. 

(t)  Green  v.  Spicer,  1  Russ.  &  M. 
395 ;  Tamlyn,  396,  S.  C. ;  Piercy  v.  Ro- 
berts, I  Mvine  &  K.  4;  Brandon  v.  Ro- 
binson, 18  Vospy,  429;  1  Rose,  197,  S.C. 


(j)  In  the  matter  of  Murphy,  a  Bank- 
rupt, 1  Sch.  k  Lef.  44 ;  In  the  matter  of 
Meaghan,  a  Bankrupt,  1  Sch.&  Lef.  179; 
Ex  parte  Cooke,  8  Ves.  353 ;  Ex  parte 
Young,  Buck,  179;  Higginbothain  v. 
Holme,  19  Vesey,  88 ;  Wilson  r.  Green- 
wood, 1  Swa.  481,  and  the  note ;  and  see 
Gill  t?.  Morgan,  Smythe's  C.  B.  Rep.  6 : 
Hall ».  Cooper,  Smythe's  C.B.  Rep.  16t^. 
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13.  Acts  of  Landlord  which  constitute 
a  fraiver  of  the  Condition. 

14  Distinction  oettoeen  the  Waiver  of 
a  particular  Breach,  and  fVaiver 
of  the  Conditiofi. 

15.  Iraiver  of  Forfeiture  on  Breach  of 

Condition,  by  not  repairing. 

16.  Assignees  of  Reversion  enMed  to 

take  Advantage  of  Conditions. 

17.  Assignees  under  the  Statute  must 

have  the  same  Reversion  which 
existed  when  Lease  granted. 

18.  Assigneeof  Part  of  the  Estate  in  the 

Reversion,  entitled  to  the  Benefit 
of  the  Condition. 

19.  Right  of  Re-entry  cannot   he  re* 


served  to  a  Stranger  to  the  legal 
Estate. 

20.  Every  Condition  must  defeat  the 

entire  Estate  to  which  it  is  an- 
nexed. 

21.  Condition  annexed  to  Land  cannot 

be  apportioned  by  Act    of  the 
Party. 

22.  But  may  be  apportioned  by  Act  of 

Law. 

23.  Remedies  for  Recovery  of  Rent  by 

Re-entry. 

24.  Distinction  between  void  and  void- 

able Leases. 

25.  By  what  Means  a  Condition  may 

be  created. 


13.  If  a  landlord  accept  rent(a),  which  became  due  after  he  had 
notice  that  a  condition  was  broken,  or  if  he  distrain  for  rent  in  arrear, 
with  full  knowledge  of  the  facts  which  might  create  a  forfeiture,  the 
tenancy  will  be  affirmed  by  such  recognition,  and  all  prior  breaches 
which  might  have  entitled  him  to  re-enter,  will  be  waived.  It  was  for- 
merly considered  that  the  landlord,  by  distraining  for  rent  after  a  for- 
feiture incurred,  affirmed  the  holding,  as  he  had  no  right  of  distress, 
unless  during  a  subsisting  demise  ;  but  a  landlord  being  authorized  by 
the  Irish  Statute(6),  9  Anne,  c.  8,  to  distrain  at  any  time  within  six 
months  after  the  determination  of  the  demise,  a  distress  made  within 
that  period  is  quite  consistent  with  an  avoidance  of  the  lease(c).  An 
action  brought  for  rent  accruing  due  subsequently  to  the  alleged  forfei- 
ture, will  also  constitute  a  waiver.  Upon  an  ejectment  grounded  on  a 
clause  of  re-entry,  it  was  ruled(rf),  that  by  bringing  an  action  of  cove- 
nant for  non-payment  of  rent,  which  fell  due  after  the  day  of  the  demise 
laid  in  the  ejectment,  the  lessor  had  acknowledged  that  the  lease  was 
then  in  existence,  and  had  thereby  waived  the  forfeiture ;  but  receipt 


(fl)  Doe  dem.  Griffith  v.  Pritchard,  5 
B.  &  Adol.  765 ;  2  Nev.  &  M.  489,  S. 
C.;  Doe  dem.  Ambler  v.  Woodbridge, 
0  B.  &  Crew.  876 ;  4  Mann,  k  Ry.  302, 
S.  C. ;  Doe  dem.  Gatehouse  v.  Rees,  4 
Bing.  N.  C.  384 ;  6  Scott,  161 ;  Good- 
nght  dem.  Walter  v.  Davids,  2  Cowp. 


804. 

(b)  9  Anne,  c.  8,  8.  7,  Irish ;  8  Anne, 
c.  14,  8.  6,  English. 

(c)  Dwyer  v.  Peacock,  2  Fox  &  Sm. 
34. 

(d)  Roe  dem.  Crompton  v.  Minshal, 
Bull.  N.P.  96;  2  Selw.  N.  P.  719,  S.C. 
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of  rent  by  a  landlord,  after  service  of  an  ejectment  for  a  condition  bro- 
ken, does  not(e)  waive  the  forfeiture. 

Where  a  lease  contains  a  proviso  against  alienation,  or  underletting 
without  previous  license  in  writing,  if  the  landlord  accept  rent  from  an 
assignee,  or  undertenant,  after  notice  of  the  assignment,  or  underlease, 
or  if  the  landlord  deal  with  the  assignee,  or  undertenant(y),  by  agreeing 
to  give  him  a  new  lease,  such  acts  will  amount  to  a  waiver  of  the  for- 
feiture, although  no  actual  license  had  been  granted.  Upon  an  eject- 
ment for  a  forfeiture  in  carrying  on  a  particular  trade  prohibited  by 
the  lease,  the  tacit  acquiescence(^)  of  the  landlord  in  lying  by,  and 
witnessing  the  prohibited  acts  for  several  years,  will  not  constitute  a 
waiver,  but  some  positive  act  affirming  the  tenancy,  such  as  the  receipt 
of  rent,  will  be  requisite  for  that  purpose.  If,  however,  the  tenant  be 
permitted  to  lay  out  money  in  improvements  with  the  landlord's  know- 
ledge(/i),  it  will  be  matter  for  the  consideration  of  a  jury,  whether  the 
landlord  did  not  consent  to  the  alteration  made  in  the  premises  for  the 
purpose  of  carrying  on  such  trade.  So  a  lessee  having  covenanted  to 
insure  in  the  joint  names  of  himself  and  of  the  lessor(A),  insured  in  hb 
own  name  only,  and  Lord  Tenterden(t)  ruled,  that  if  the  conduct  of 
the  lessor  was  such  as  to  induce  a  reasonable  and  cautious  man  to  con- 
clude he  was  doing  all  that  was  necessary,  or  required  of  him,  by  in- 
suring in  his  own  name  to  the  amount  which  was  proved,  though  there 
was  no  dispensation,  or  release  from  the  covenant,  yet  the  lessor  could 
not  recover  for  a  forfeiture. 

14.  A  material  distinction  exists  between  waiving  the  covenantor 
condition  altogether,  and  the  waiver(y)  of  a  particular  breach.  In  mo- 
dern times  it  has  been  generally  considered  that  a  landlord  may  enter, 
and  bring  an  ejectment  for  a  continuing  breach  of  a  condition,  notwith- 
standing the  acceptance  of  rent  after  knowledge  of  the  condition 
broken ;  for  otherwise,  if  a  landlord  once  knew(A)  that  his  premises 
were  out  of  repair,  and  did  not  sue  instantly,  he  could  never  after  re- 
enter for  breach  of  covenant  committed  by  their  not  being  repaired. 


(e)  Doe  dem,  Morecraft  v.  Meux,  1 
Carr.  &  P.  346 ;  De  Childon  v.  Tresk, 
Year  Book,  liber  assis.  fo.  298,  A.  case 
5;  Bro.  Abr.  Estoppel,  pi.  146;  Bro. 
Abr.  Leases,  pi.  19;  PennaDt*s  case,  3 
Kep.  64,  B. ;  Vin.  Abr.  Confirmation, 
C,  pi. 4 ;  Hartshorne  v.  Watson,  4  Bing. 
N.  C.  178;  5  Scott,  506;  6  Dowl.  Pr. 
<;.  404. 

(/)  Doe  dem.  Weatherhead  v.  Cur- 
wood,  1  Harr.  &  Woll.  148;  Doe  dem. 
Sore  V.  Ekins,  Uv.  &  Moo.  29. 

(g)  Doe  dem.  Sheppard   o.  Allen,  3 


Taunt  78. 

(A)  Doe  dem,  Sheppard  v.  Allen,  3 
Taunt.  80;  and  see  Hume  v.  Kent,  1 
Ball  &  B.  554 ;  Doe  dem.  Sore  r.  EkuLS 
Ry.  &  Moo.  29. 

(t)  Doe  dem.  Knight  v.  Rove,  Rj.  & 
Moo.  S43. 

(j)  Doe  dem.  Griffith  r.  Pritchard,  2 
Nev.  &  M.  495,  by  Tauntoo,  Justice;  o 
B.  &  Adol.  781,  by  Patteaon,  J..  S.  C. 

(A)  Doe  dem.  Boscawen  v.  Bliss,  4 
Taunt.  735 ;  Fryett  dem.  Harris  v.  Jef- 
freys,  1  Esp.  N.  P.  C.  393. 
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An  authority  by  petrol  from  a  landlord  to  underlet,  though  accom- 
panied by  subsequent  receipt  of  rent,  will  not  prevent  the  future  ope- 
ration of  a  proviso  against  underletting.  Where  it  appeared  in  evidence 
that  a  house  had  been  underlet  year  after  year,  with  the  landlord's 
knowledge,  upon  an  ejectment  for  the  forfeiture  by  underletting,  the 
Court  held(/)  that  the  indulgence  granted  by  the  lessor  could  not  be 
deemed  equivalent  to  actual  license,  so  as  to  dispense  with  a  breach  of 
the  condition  by  an  underlease  made  subsequently  to  any  receipt  of 
rent.  The  foundation  of  the  distinction  between  the  operation  of  such 
a  proviso  upon  an  assignment  and  upon  an  underlease  is,  that  any  assign- 
ment(m)  by  license  must  necessarily  be  a  release,  or  apportionment  of 
the  condition,  while  an  underlease  is  merely  a  suspension  and  waiver  of 
the  particular  breach. 

Where  a  forfeiture  is  incurred  by  converting  a  private  house  into  a 
shop,  the  breach  is  complete  at  once,  and  the  forfeiture  is  absolutely 
waived  by  a  subsequent  acceptance  of  rent,  but  under  a  proviso  that 
certain  rooms  in  a  house  shall  not  he  U8ed(n)  for  specified  purposes,  a 
new  breach  will  be  committed  on  every  day  during  the  time  they  so 
continue  to  be  used,  of  which  the  landlord  may  take  advantage.  So  a 
lessee  having  covenanted  that  he  and  his  assigns  should  insure,  and 
keep  insured  the  demised  premises  during  the  term,  and  lodge  the 
policy  with  the  lessor,  his  heirs  or  assigns,  and  the  lease  contained  a 
proviso  of  re-entry  on  breach  of  any  covenant:  it  was  resolved(o)  that 
though  a  distress  by  the  lessor  was  a  waiver  of  the  forfeiture  up  to  the 
time  of  distraining,  yet  the  landlord  might  re-enter,  for  the  continuing 
breach  in  suffering  the  premises  to  remain  uninsured  afterwards  :  and 
it  was  observed  by  Parke,  Justice,  that  if  the  lessee  had  merely  cove- 
nanted to  effect  one  policy  of  insurance  immediately,  and  afterwards 
that  he  and  his  assigns  should  keep  that  particular  policy  on  foot,  by 
payment  of  the  annual  premiums,  the  assignee  of  the  lessee's  interest 
would  not  have  been  guilty  of  any  breach  of  the  covenant,  if  the  lessee 
had  never  insured,  because  the  assignee  could  not  continue  a  policy 
which  never  had  existed,  and  the  distress  for  rent  would  have  been  a 
waiver  of  the  breach  committed  by  the  original  lessee,  and,  therefore, 
the  lessor  could  not  have  recovered  for  the  alleged  forfeiture  :  but  if 
the  lessee  covenanted  that  he  and  his  assigns  should  always  keep  the 

(0  Doe  dem,  Boscawen    v.   Bliss,  4  9  B.  &  Cress.  376 ;  4  Mann.  &  Rv.  302, 

Taunt.  735.  S.  C. ;  Doe  dem.  Sore  v.  Ekins,  Ryan  & 

(wi)  Duppa  f?.  Mayo,  1   Saund.  288,  Moo.  29 ;   Fryett  rfem.  Harris  r.  Jef- 

note  S. ;  Doe  dem.  Griffith  v.  Pritchard,  freys,  1  Espin.  N.  P.  C.  393. 
5  B.  &  Adol.  781,  by  Patteson,  J.  (o)  Doe  rfem.  Flower  r.  Peck,  1  B.  & 

(n)  Doe  dem»  Ambler  v.  Woodbridge,  Adol.  428. 
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premises  insured  by  some  policy  or  another,  there  would  be  a  continu- 
ing breach  for  any  portion  of  time  during  which  they  remained  unin* 
sured,  and  it  made  no  difference  that  the  consequence  of  the  breach  of 
the  covenant  was  a  forfeiture :  for  where  there  is  a  continued  breach(/i) 
by  the  voluntary  act  of  the  tenant,  the  omission  of  the  landlord  to  avail 
himself  of  the  forfeiture  at  one  period,  does  not  waive  his  right  to  take 
advantage  of  the  continuing  breach  at  a  subsequent  period. 

15.  Where  a  lease  contained  two  covenants,  one  to  repair  gene- 
rally, and  the  other  to  repair  in  three  months  after  notice,  with  a  clause 
of  re-entry  extending  to  both,  the  landlord  having  given  a  written  no- 
tice requiring  the  tennnt /or thwith  to  repair,  brought  an  ejectment  for 
a  forfeiture(^)  incurred  by  not  repsdring,  and  it  was  contended  that  the 
notice  was  served  in  pursuance  of  the  second  covenant,  and  that  no 
ejectment  could  be  maintained  until  after  three  months  had  elapsed, 
but  Lord  Ellenborough  ruled  that  as  the  lease  was  forfeited  by  breach 
of  the  general  covenant  in  not  keeping  the  premises  in  repair,  the  no- 
tice to  repair  forthwith  was  no  waiver.  Under  a  lease  with  similar 
covenants  and  a  general  clause  of  re-entry,  a  notice  was  given  by  the 
landlord  to  repair  in  three  months,  and  it  was  decided(r)  that  an  eject- 
ment for  a  forfeiture  would  not  lie  before  the  expiration  of  the  time 
specified  in  the  notice,  as  such  a  notice  was  equivalent  to  an  admission 
that  the  tenancy  would  continue  until  after  the  lapse  of  three  months, 
and,  therefore,  operated  as  a  waiver  of  the  breach  of  the  general  co- 
venant. 

Under  a  lease  with  a  general  covenant  to  repair,  and  a  further  co- 
venant, that  if  the  tenant  should  not  repair  within  two  months  after 
notice  for  that  purpose,  the  landlord  might  put  the  premises  in  repair, 
and  distrain  for  the  amount  expended,  as  so  much  additional  rent,  and 
containing  a  clause  of  re-entry  for  breach  of  any  of  the  covenants :  the 
premises  being  out  of  repair,  a  notice  was  served  requiring(«)  the  tenant 
to  repair  in  two  months,  and  in  case  of  non-compliance,  that  the  land- 
lord would  execute  the  repairs  and  charge  the  tenant  with  the  expense, 
and  that  in  case  of  further  breach,  the  existence  of  the  lease  would  be 
affected :  the  time  specified  in  the  notice  having  expired,  an  ejectment 
was  brought  for  the  alleged  forfeiture,  but  it  was  ruled  that  the  land- 
lord had  adopted  a  remedy  inconsistent  with  a  right  to  insist  on  a  for- 

(/>)  Doe   dem.  Griffith  v.  Pritchard,  B.  &  Cress.  G06;  7  Dowl.  k  Ry.  96,  S. 

o  B.  &  Adol.  772.  C. ;  I  Carr.  &  P.  346. 

(q)  Roe  dem,  Goatly  v.  Paine,  2  Gampb.  (a)  Doe  dem,  De  Rutzen  v.  Lewis  o 

N.  P.  C.  520.  Ad.  &  Ell.  277  ;  6  Nev.  &  M.  764,  S.  C 

(r)  Doe  dem.  Moreciaft  v.  Meux,  4 
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feiture,  and  that  by  giving  notice  under  the  second  covenant,  he  had 
waived  any  title  to  proceed  on  the  general  covenant.  After  service  of 
uotice  to  repair  in  three  months,  and  before  the  expiration  of  the  limited 
period,  if  the  parties  agree  to  enlarge(^)  the  time  for  repairing,  a  con- 
dition of  re-entry  for  breach  of  the  covenant  to  repair  will  only  be 
suspended,  and  will  not  be  waived  or  defeated  by  the  agreement. 

16.  At  common  law,  conditions  reserved  in  leases  could  only  be 
taken  advantage  of  by  the  lessor  or  his  heirs  in  case  of  real  estate,  and 
by  the  lessor  or  his  personal  representatives  in  case  of  chattel  interests ; 
any  proviso  in  a  lease(u)  being  utterly  defeated  by  a  grant  of  the  re* 
version,  as  it  was  a  settled  rule,  that  nothing  could  be  granted  over, 
which  lay  in  action  or  entry.  By  the  Irish  Statute(t;)  10  Car.  I. 
Sess.  2,  c.  4,  all  grantees  of  any  lordships,  manors,  farms,  lands,  te- 
nements, rents,  or  other  hereditaments,  or  of  any  reversions  in  the 
same,  were  enabled  to  take  the  same  advantage  against  the  lessees 
thereof,  their  executors,  administrators,  and  assigns,  by  entry  for  non- 
payment of  rent,  or  for  doing  of  waste,  or  other  forfeiture  in  their  in- 
dentures of  lease  expressed,  as  the  lessors  or  grantors  might  have  had, 
if  the  reversion  of  such  lands,  tenements,  or  hereditaments  had  conti- 
nued in  them.  Assignees  of  reversions  can  only  avail  themselves,  by 
force  of  this  Act,  of  such  conditions  as  are  incident(t<;)  to  the  rever- 
sion, or  relate  to  the  estate,  and  are  analogous  to  covenants  running 
with  the  land :  the  Statute  does  not  extend  to  a  condition  of  re-entry 
for  non-payment  of  a  sum  in  gross,  as  where  a  lease  contained  a  pro- 
vi3o(j;)  that  for  default  of  payment  of  the  rent  reserved,  or  of  a  sum 
in  gross  stipulated  to  be  paid  as  a  fine  by  yearly  instalments,  it  should 
be  lawful  for  the  lessor  to  re-enter ;  the  Court  held  that  the  assignee 
of  the  lessor  could  not  enter  for  the  condition- broken,  because  the  con- 
dition was  entire,  and  incapable  of  being  assigned,  so  far  as  related  to 
payment  of  the  sum  in  gross.  The  owner  of  land  may  demise  it,  sub- 
ject to  any  condition  he  thinks  fit,  and  the  condition  will  attend  the 
estate  to  which  it  is  annexed,  and  bind  the  interest(^)  of  the  lessee  in 
the  hands  of  any  person  to  whom  such  interest  shall  be  transferred, 
but  an  assignee  of  the  reversion  can  only  take  the  benefit  of  such  con- 
ditions as  are  incident  to,  and  run  with  the  reversion. 

(0  Doed^.  Rankin  v.  Brindley,  4  B.  Hen.  VIII.  c.  34,  English. 
k  Adol.  84;  1  Nev.  &  M.  1.  (w)  Co.  Litt.  215,  B.,  and  note  118* 

(u)  Litt.  sect.  347  ;  Co.  Litt.  215,  A.;  from  the  MSS.  of  Lord  Nottingham. 
2  Cruise's  Dig.  Conditions,  8. 17 ;  Duch-  (or)  Dekins   t;.  Latham,   Style,    316; 

cbs  of  Chandos  t;.  Brownlow,  2  Ridgw.  Chaworth  v.  Phillips,  Moor.  876. 
P.  C.  406.  (y)  Doe  dent.  Flower  v.  Peck,  1  B.  & 

(t?)  10  Car.  L  Sess.  2,  c.  4,  Irish;  32  Adol.  428-436;  Shepp.  Touchst.  119. 
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Upon  a  conveyance  by  lessee,  holding  for  lives,  or  for  years,  ope- 
rating as  an  assignment(^)  of  his  whole  estate,  or  upon  the  grant  of  a 
lease  by  a  lessee  co-extensive  with  his  own  interest,  or  upon  the  8ur- 
render(a)  by  lessee  of  his  term  in  demised  premises,  reserving  a  profit 
rent  with  condition  of  re-entry  in  case  of  non-payment,  the  grantor 
may  enter  and  avoid  the  grant,  or  surrender  for  breach  of  the  condition, 
although  no  reversion  be  retained  by  him :  but  if  such  grantor  assign 
all  his  profit  and  interest  in  the  premises,  the  assignee  cannot  take(6) 
advantage  of  the  condition,  because  a  reversion  in  the  lands  most  be 
transferred  in  order  to  bring  the  case  within  the  provisions  of  the  Sta- 
tute(c).  A  covenant  prohibiting  assignment(^  does  not  run  with  the 
land,  because  the  question  of  its  running  with  the  land  supposes  an 
assignment,  which  it  is  the  express  purpose  of  the  covenant  to  prevent, 
whence  it  follows  that  a  condition  of  re-entry,  in  case  the  lessee  assign 
without  license,  is  not  within  the  Statute,  and  that  the  a8signee(e)  of 
the  reversion  cannot  maintain  an  ejectment  for  breach  of  such  a  con- 
dition, any  more  than  he  could  at  common  law. 

Where  a  lease  was  granted  for  three  lives,  with  covenant  of 
renewal  for  ever,  and  the  lessee  for  him,  his  heirs  and  assigns,  cove- 
nanted with  the  lessor,  his  heirs  and  assigns,  to  pay  the  reserved  rent, 
and  keep  the  demised  premises  in  repair :  and  it  was  further  agreed 
between  the  parties,  that  the  lessee,  his  heirs  and  assigns,  should 
within  seven  years  from  the  date  of  the  lease,  build(y)  a  dwelling- 
house  of  specified  dimensions  on  the  premises,  under  a  penalty  of  one 
hundred  pounds,  or  that  the  lease  should  be  null  and  void  :  the  lessor 
died  before  the  end  of  seven  years,  the  house  was  not  built,  and  the 
assignee  of  the  reversion  demanded  the  penalty,  which  was  not  paid. 
Upon  an  ejectment  brought  by  the  assignee  of  the  reversion  for  breach 
pf  the  condition  in  not  building,  it  was  decided  that  the  stipulation  to 
build  was  a  condition  running  with  the  land,  which  might  be  taken 
advantage  of  by  the  assignee  of  the  reversion,  though  neither  haisnor 
assigns  were  expressly  named :  in  delivering  the  judgment  of  the 
Court,  Lord  Downes,  Chief  Justice,  observed:  *<it  has  been  relied  on 

(z)  Doe  dem.  Freeman  v,  Bateman,  2  (c)  10  Car.  I.  Sess.  2,  c.  4,  Iriili;  93 

B.  &  Aid.  168 ;  Litt.  sect.  325  ;  and  Co.  Hen.  VIII.  c.  34,  English. 

Litt  202,  A. ;  and  see  Dockrell  v.  Do-  (d)  Paul  v.  Nurse,  8  B.  &  Cr.  486; 

Ian,  Longf.  &  T.  283 ;  3  Irish  £q.  Rep.  2  M.  &  Ry.  525. 

552,  S.  C.  (0  Duppa  v.  Mayo,  1  Saund.  288,  C, 

(a)  Lloyd  v.  Langford,  2  Mod.  176 ;  note  16. 

by  Pemberton,  Arg°. ;    Gascon's  case,  (/)  Jones  dem,  Egan  v,  Heynes,  Es.^ 

Year  Book,  7  Hen.  VI.  fo.  2,  by  Cheine.  ter,  1821,  Huds.  Comm.  389;  and  m 

(b)  Huds.  Comm.  376 ;  Lessee  Orr  v.  Doe  dem.  Antrobos  o.  Jepson,  3  B.  & 
Stevenson,  5  Irish  Law  Rep.  I.  Adol.  402. 
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in  argument,  that  under  the  clause  in  question,  the  lessee  has  an  elecs 
tion  either  to  forfeit  the  lease,  or  pay  £100  :  it  seems  a  more  accurate 
description  of  his  situation  to  say  he  has  a  right  to  save  the  forfeiture 
by  paying  the  penalty,  and  in  that  sense,  and  to  that  extent,  has  an 
election ;  the  lessee  cannot  put  an  end  to,  or  determine  the  lease  by 
his  own  act,  and  I  apprehend  that  the  landlord  has  a  right  to  proceed 
either  for  the  penalty  or  the  forfeiture  at  his  election,  *though  he  can- 
not proceed  for  both,  and  although  the  lessee  had  an  election  to  save 
the  forfeiture,  by  paying  the  penalty  before  the  lessor  of  the  plaintiff 
entered." 

17.  In  order  to  constitute  a  person  an  assignee  within  the  Statute, 
he  must  have  the  same  reversion  in  the  lands  which  existed  at  the  time 
of  making  the  demise,  and  the  condition  will  be  utterly  defeated  by 
merger,  or  by  any  alteration  in  the  quality  of  the  reversion  :  if  a  lessee 
for  thirty  years  demise  for^twenty  years,  reserving  rent  with  a  clause  of 
re-entry,  and  the  lessor  afterwards  surrender(^)  to  the  person  having 
the  immediate  reversion  in  the  premises,  the  condition  of  re-entry  wiU 
be  destroyed,  because  the  reversion  expectant  on  the  determination  of 
the  term  for  twenty  years,  to  which  the  rent  and  re-entry  were  inci- 
dent, becomes  extinguished  in  the  inheritance.  Upon  a  lease  by  tenant 
for  life,  pursuant  to  a  leasing  power,  rendering  rent  to  the  lessor,  and 
to  such  other  person  as  for  the  time  being  should  be  entitled  to  the 
freehold  and  inheritance,  with  proviso  of  re-entry  ;  the  person  next  in 
remainder  may  enter  for  breach  of  the  condition(A)  by  non-payment  of 
the  reserved  rent,  which  became  due  after  the  lessor's  decease,  because 
the  lease  is  considered  to  emanate  from  the  person  creating  the  power, 
and  the  remainder-man  is  assignee  of  the  estate  out  of  which  the  lease 
proceeded. 

If  a  person  seised  in  fee  devise  lands  to  J.  S.  for  years,  rendering 
rent  with  clause  of  re-entry,  and  by  the  same  will  devise  the  inheri- 
tance to  another  person(t),  the  devisee  of  the  inheritance  is  an  assignee 
of  the  reversion  within  the  meaning  of  the  Statute,  though  the  tes- 
tator never  had  any  reversion  in  the  premises,  nor  any  condition  affect- 
ing them. 

Where  a  fee-£Birm  rent  was  charged  on  lands,  with  a  covenant  for 

(g)  Chaworth  w.  Phillips,  Moor.  876 ;  3  Bligh.  Pari.  Ca.  331,  note;  7  Price, 

The  Lord  Treasurer  v. Barton,  Moor.  343,  note;  Hotlev  v.  Scott,  Lofft.  316, 

M ;  Webb  V.  Russell,  3  T.  R.  392-403 ;  S.  C. ;  and  see  Isherwood  v.  Oldknow, 

Thome  r.  Wooloombe,  3  B.  &  Adol.  3  M.  &  Selw.  382. 
^(i,  (t)  Machell  v.  Dunton,  2  Leon.  33, 

ih)  Lord  Tankerville  0.  Wingfield,  2  in  fine;  Same  case,  1  And.  197. 
Brod.  &  B.  498,  note ;  5  Moore,  346,  n. ; 
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its  payment,  and  clauses  of  distress  and  re-entry y  it  was  decided  that 
the  grantee  of  the  rent  could  not  maintain  covenant  for  its  non-pay- 
ment against  a  purchaser  of  the  lands,  who  took  under  a  power  of  ap- 
pointment, and  not  by  assignment,  so  that  the  covenant  for  payment 
of  the  rent  did  not  run  with  the  estate,  but  it  was  admitted(j)  that  the 
grantee  of  the  rent  might  have  re-entered  for  the  condition  broken  by 
its  non-paymen^. 

18.  An  assignee  of  part  of  the  estate  in  the  reversion  of  demised 
premises,  is  entitled  to  the  benefit  of  a  condition  of  re-entry :  if  a  le^or 
grant  his  reversion  expectant  on  the  determination  (A)  of  a  lease,  to  a 
third  person  for  life,  or  for  years,  with  remainder  over,  such  grantee  of 
a  partial  estate  in  the  reversion  is  an  assignee  within  the  contempla- 
tion of  the  Statute,  and  may  re-enter  for  a  condition  broken. 

19.  Aright  of  re-entry  cannot  be  reserved  to  a  stranger  to  the 
legal  estate,  whose  real  title  is  disclosed  by  the  lease :  mortgagor  and 
mortgagee  having  joined  in  granting  a  lease,  reserving  a  right  of  re- 
entry to  the  mortgagor(/)  for  breach  of  covenant,  it  was  ruled  that  as 
the  legal  estate  appeared  to  be  in  the  mortgagee  by  the  recitals  in  the 
lease,  an  ejectment  could  not  be  supported  for  a  forfeiture  incurred  by 
breach  of  the  covenant.  So  a  testator  by  his  will  bequeathed  a  chattel 
interest  to  a  trustee,  his  executors  and  assigns,  in  trust,  to  permit  the 
testator's  widow  to  receive  the  rents  during  her  life,  and  appointed  the 
trustee  his  executor :  the  testator  having  died,  his  executor,  and  the 
widow,  by  indenture,  after  reciting(i7t)  the  nature  of  their  interest,  de- 
mised the  premises  to  J.  G.,  at  a  rent  payable  to  the  lessors  and  the 
survivors  of  them,  with  a  proviso  of  re-entry  in  case  of  non-payment : 
the  executor  having  died,  and  the  rent  being  in  arrear,  the  widow 
brought  an  ejectment  grounded  on  the  condition  of  re-entry,  upon  her 
sole  demise,  which  was  ruled  not  to  be  maintainable :  it  was  observed, 
if  the  lease  had  been  made  in  the  names  of  the  lessors,  without  disclo^ 
ing  the  rights  which  they  individually  possessed,  the  demise  in  the 
ejectment  by  the  widow  as  surviving  lessor  might  have  been  sufficient, 
because  the  lessee  would  have  been  estopped  from  denying  her  right, 
but  as  the  lease  disclosed  that  the  deceased  lessor  was  alone  clothed 
with  the  legal  interest,  the  act  of  the  widow  could  only  operate  as  a 

(j)  Roach  v.  Wadham,  6  East,  300,  B.,  in  marg. 

by  Abbott,  Arg<>.  (Q  Doe  dem.  Barber  v.  Lawrence,  4 

(A)  Leonard's  case,  cited  in  Attoe  v.  Taunt.  23 ;  Doe  dem,  Bamejr  v-  Adaffls« 

Hemmings,  2  Bulst.  282;  1  Ro.  Rep.  2  Cro.  &  Jerv.  232;  2  Tyrw.289;  Bell 

81 ;  Alfo  V.  Henning,  Owen,  151,  S.  C. ;  dem,  Lucena  o.  Flattery,  Jebb  k  B.SO^')* 

Anon.  Moor.  93,  pi.  230 ;  Co.  Litt.  215,  (m)  Doe  dem.   Barker  r.  Goldsmith, 

A. ;  and  see  Winter's  case,  3  Dyer,  308,  2  Cro.  &  Jerv.  674 ;  2  Tyrw.  710,  S.  C 
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confirmation,  so  that  on  the  executor's  death,  his  estate  devolved  on 
his  personal  representative,  who  was  alone  competent  to  proceed  for 
the  forfeiture. 

20.  Every  condition  must  defeat  the  entire  estate(ii)  to  which  it 
it  is  annexed,  and,  therefore,  an  entry  made  for  a  condition  broken, 
defeats  all  rights  and  incidents  affecting  the  interest  of  a  lessee,  nor  can 
a  condition  be  so  framed  as  to  make  one  and  the  same  estate  in  any 
lands  cease(o)  as  to  one  person,  and  remain  as  to  another,  or  cease  for 
a  time  and  revive  afterwards.  If  lands  be  demised  to  J.  S.  for  the 
term  of  his  life,  rendering  rent,  and  the  lessee  grant  all  his  estate  to 
the  reversioner,  reserving  an  increased  rent,  with  clause  of  re-entry  in 
case  of  its  non-payment,  and  J.  S.(p)  enter  for  the  condition  broken, 
the  rent  reserved  by  the  original  lease  will  be  revived. 

21.  A  condition  annexed  to  land  cannot  be  apportioned  or  severed 
by  the  act  of  the  party,  because  the  condition  being  penal  and  entire, 
and  giving  one  entire  entry(g)  into  the  whole  of  the  demised  premises 
for  default  in  paying  any  part  of  the  rent,  the  whole  condition  is  de- 
stroyed by  any  severance  of  the  reversion.  If  a  lease  be  made  of  four 
acres,  reserving  rent,  with  condition  of  re-entry,  and  the  reversion  of 
two  acres  be  granted,  the  rent  shall  be  apportioned  by  the  act  of  the 
party,  but  the  condition(r)  being  entire  and  against  common  right, 
will  be  defeated. 

22.  However,  if  the  reversion  be  divided  by  act  oflaw^  a  condition 
annexed  will  be  apportioned :  if  a  person  seised  of  lands  in  fee,  and 
possessed  of  other  lands  for  ninety-nine  years,  demise  the  whole  for  a 
term  of  years  at  an  entire  rent  subject  to  a  clause  of  re-entry;  upon  the 
death  of  the  lessor  intestate  during  the  term,  the  reversion(«)  will  be 
severed  by  act  of  law,  according  to  the  nature  of  the  estate  between 
the  heir  and  administrator,  and  the  condition  will  be  apportioned  in  the 
same  manner,  so  that  each  party  may  re-enter  for  breach  of  the  condi- 
tion in  their  several  portions ;  but  if  the  lessor  assign  his  reversion  in 
demised  premises  to  different  persons  in  severalty,  or  devise  his  free- 


(b)  Butler's  note  90  to  Co.  Litt.  202, 
B. ;  1  Ro.  Abr.  474,  Condition,  P. 

(o)  Mildmay*s  case,  6  Rep.  41,  A. 

(  p)  Gascon's  case,  Year  Book,  7  Hen. 
VI.  fo.  2,  by  Cbeine;  Year  Book,  14 
Edw.  IV.fo.  6,  pi.  1. 

(f)  Co.  Litt.  215,  A. ;  Rnigbfs  case, 
5  Rep.  54 ;  Winter's  case,  3  Dyer,  308 ; 
Twynam  ».  Pickard,  2  B.  &  Aid.  105- 
112,  by  Holroyd,  Just. 

(r)  See  note  118*  to  Co.  Litt  215,  B., 
from  the  MSS.  of  Lord  Nottingbiun. 


(5)  Lee  V.  Arnold,  4  Leon.  27 ;  Win- 
ter's case,  3  Dyer,  308;  Anpowel  v* 
Monnoux,  Moor,  97^  S.  C. ;  Moodie  v. 
Garnon,  I  Ro.  Rep.  330-4567;  Moor, 
848  ;  3  Bulst.  153  ;  Wood  v,  Germons, 
Cro.  Jac.  390,  S.  C.  ;  Knigbt's  case,  5 
Rep.  54,  B. ;  Moor,  199;  1  And.  173, 
pi.  211 ;  Knigbt  v.  Beech,  3  Leon.  124; 
Knigbt  dem.  Fortescue  r.  Beecb,Gould8b. 
15,  19;  Anon.  Godb.  2,  case  3;  Bro. 
Abr.  Condition,  pi.  193. 
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hold  estate  to  a  person,  not  being  his  heir,  and  the  reversion  of  the 
chattel  interest  devolve  on  his  executor,  the  condition  will  be  utterly 
defeated,  the  reversion  being  severed  by  the  act  of  the  lessor.  So  if  a 
sole  lessor  convey  his  estate  in  the  reversion  of  demised  premises  to 
two  persons  as  tenants  in  common,  the  reversion  will  be  severed  and 
the  condition  destroyed,  and  the  tenants  in  common  cannot  join  in  a 
demand  for  the  reserved  rent,  or  enter  for  the  condition  broken  by  its 
non-payment. 

If  two  joint-tenants  demise  for  years,  reserving  rent  with  condition 
of  reentry,  and  afterwards  make  partition(^)  by  deed,  neither  of  them 
can  enter  for  breach  of  the  condition  ;  but  if  one  of  the  joint-tenants 
release(t^)  to  his  companion,  the  condition  will  be  preserved,  as  such 
releasee  is  an  assignee  within  the  Statute.  If  the  reversion  of  demised 
premises  descend  to  two  co-parceners,  the  condition  is  not  defeated  by 
the  descent,  but  one  of  the  co-parceners(t;)  cannot  enter  alone  for  breach 
of  the  condition  in  respect  of  her  separate  moiety. 

If  a  person  demise  land  of  which  he  is  seised  in  his  own  right,  and 
other  land  of  which  he  is  seised  in  right  of  his  church,  for  a  term  of 
years(t£;)  at  a  gross  rent  with  clause  of  re-entry,  the  rent  will  be  appor- 
tioned on  his  decease  and  the  condition  divided.  If  a  lease  be  made  of 
two  acres,  one  of  the  nature  of  borough  English,  the  other  at  common 
law,  and  the  lessor  die,  leaving  issue  two  sons,  the  rever8ion(a:)  de- 
scends in  distinct  moieties,  and  each  of  the  sons  shall  enter  for  the  con- 
dition broken,  and  by  the  descent,  which  is  an  act  of  law,  the  rever- 
sion, rent,  and  condition  are  divided.  So  where  a  lessor  is  obliged  by 
the  compulsory  provisions  of  an  Act  of  Parliament  to  convey  his  revi- 
sion in  part  of  demised  premises  for  public  purposes,  the  reversion 
shall  be  apportioned.  If  a  lessor  accept  a  lease  or  surrender  of  parcel 
of  the  demised  premises,  the  rent  shall  be  apportioned  and  the  condi- 
tion suspended(y)  ;  but  if  part  be  evicted  by  title  paramount,  both  the 
rent  and  condition  shall  be  apportioned. 

Although  the  reversion  be  severed  by  act  of  law,  and  the  rent  be 
apportionable  between  two  or  more  persons,  unless  the  rent  payable  to 
each  is  capable  of  being  precisely  ascertained,  the  right  to  re-enter  vill 

(0  Knight  dem,  Fortescue  v.  Beech,  (or)  Co.  Litt.  215,  A.;  Dumpor'scatf. 

Gouldsb.  22.  4  Rep.  120,  and  note  D. 

(tf)  Lee  V.  Arnold,  4  Leon.  29.  (y)  Lee  r.  Arnold,  4  Leon.  27;  Hodg- 

(o)  Doe  dem,  De  Rutzen  v,  Lewis,  5  kins  t;.  Robson,  1  Ventr.  276,  bj  Hale; 

Ad.  &  Ell.  277-286 ;  6  Nev.  &  M.  764,  1  Freem.  405-417 ;  Knight  dem.  Fortts- 

S.  C. ;  and  see  note  D.  to  Dumpor's  cue  o.  Beech,  Gouldsb.  21,  bjr  Perjam. 

case,  4  Rep.  120,  by  Thomas.  Just, 

(w)  Lee  V,  Arnold,  4  Leon.  28. 


CONBITIONS.  575 

be  aDayailing(z),  because  neither  of  the  reversioners  can  make  the 
requisite  demand  for  the  precise  rent  in  arrear,  and  they  are  not  com- 
petent to  join  in  a  demand  for  the  whole  rent,  as  they  cannot  recover 
in  ejectment  for  a  forfeiture  upon  a  joint  demise ;  but  this  difficulty 
occurs  only  upon  a  proviso  of  re-entry  for  non-payment  of  rent,  and  is 
not  applicable  to  a  similar  condition  for  breach  of  any  other  covenant. 

Upon  a  demise  of  several  denominations  of  land,  reserving  a  sepa- 
rate rent  for  each,  provided  that  if  the  said  rents  or  any  parcel  thereof 
should  happen  to  be  behind  in  part  or  in  all,  by  one  month  after  the 
times  when  the  same  should  be  paid,  that  then  it  should  be  lawful  for 
the  lessor  and  his  heirs  into  all  and  singular  the  premises  to  re-enter : 
the  lessor  having  conveyed  the  rent  and  reversion  of  one  of  the  deno- 
ininations(a)  comprised  in  the  lease  to  a  purchaser,  and  the  rent  paya- 
ble out  of  that  part  being  in  arrear,  it  was  determined  that  the  pur- 
chaser might  re-enter;  and  this  case  was  distinguished  from  Winter's 
case(&),  for  there  the  rent  originally  reserved  was  entire,  and  the  con- 
dition was,  that  if  any  part  of  the  rent  were  behind,  the  lessor  should 
re-enter  into  the  whole. 

23.  If  a  lease  be  made  reserving  rent  with  a  condition,  that  if  the 
rent  be  behind(c)  it  shall  be  lawful  for  the  lessor  and  his  heirs  to  re- 
enter ;  in  such  case,  if  the  rent  be  not  paid,  the  lessor  may  enter  and 
hold  the  lands  in  his  former  estate,  because  the  lease  was  defeasible  on 
the  non-performance  of  the  condition.  If  a  lease  be  made  reserving 
rent,  upon  condition  that  if  the  rent  be  in  arrear,  it  shall  be  lawful  for 
the  lessor  and  his  heirs  to  enter  and  hold  the  lands  and  take  the  pro- 
fits, until  he  be  satisfied  and  paid  the  rent  in  arrear,  this  is  not  a  con- 
d]tioD((Q  absolutely  to  defeat  the  estate,  and  the  lessor  shall  only  hold 
the  land  as  a  pledge  until  the  rent  be  paid,  and  the  profits  shall  not  go 
in  discharge,  or  on  account  of  the  rent,  but  shall  be  applied  to  the  use 
of  the  lessor,  in  order  that  the  tenant  may  be  obliged  to  satisfy  the 
arrears :  and  if  the  condition  be  that  the  lessor  shall  re-enter,  and  take 
the  profits  until  his  rent  shall(e)  thereof  be  satisfied^  then  the  profits 
shall  be  applicable  to  discharge  the  rent,  and,  consequently,  when  the 
profits  received  are  equivalent  to  the  arrear  of  rent,  the  lessee  may 
enter  and  hold  under  his  lease. 

If  a  party  convey  lands  by  deeds  of  lease  and  release  to  trustees  and 


(2)  Moodie    v.  Gamance,  3  Bulat.  Monnoux,  Moor,  97»  S.  C. 

153,  by  Lord  Coke,  C.  J.  (c)  Gilb.  on  Rents,  135  ;  Littl.  s.  325. 

(a)  Hill's  case,  4  Leon.  187.  {d)  Littl.  s.  327. 

(6)  Winter's  case,  3  Dyer,  808,  B. ;  (e)  Co.  Litt.  203,  A. 
Lee  o.  Arnold,  4  Leon.  27 ;  Appowel  9. 
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their  heirs  to  the  use,  intent,  and  purpose  that  J.  S.  may  receive  there- 
out a  certain  annual  sum,  and  that  if  such  yearly  sum  or  any  part 
thereof  be  unpaid  for  a  certain  time,  it  shall  be  lawful  for  J.  S.  and  his 
heirs  to  enter  upon  and  hold  possession  of  the  lands,  and  receive  the 
rents  and  profits  until  the  arrears  are  satisfied ;  in  such  case,  as(/) 
soon  as  the  rent  becomes  in  arrear,  a  use,  which  is  derived  out  of  the 
original  seisin  of  the  trustee,  springs  up,  and  vests  in  the  grantee  of 
the  rent,  and  by  force  of  the  Statute  of  Uses  is  immediately  transferred 
into  possession ;  such  grantee,  consequently,  has  a  right  to  take  and 
retain  possession  until  the  object  is  satisfied,  when  the  use  determines ; 
and  by  virtue  of  this  estate  J.  S.,  the  grantee,  may  make  a  lease  for 
years  to  try  his  title  in  ejectmeiit  for  recovery  of  possession  of  the  pre- 
mises so  charged ;  and  if  such  rent  be  assigned,  the  right  to  enter  and 
receive  the  profits  passes  to  the  assignee.  Where,  however,  a  rent  is 
granted  to  a  person  and  his  heirs  to  be  issuing  out  of  certain  lands, 
with  a  proviso  of  re-entry  in  case  of  non-payment,  although  there  is 
no  seisin  out  of  which  a  use(^)  can  arise  to  the  g^ntee  on  non-pay- 
ment of  the  rent,  yet  an  interest  vests  in  the  grantee,  when  the  rent 
becomes  in  arrear,  which  he  may  reduce  into  possession  by  ejectment* 
Courts  of  Equity  do  not  recognize  any  distinction  between  profits  taken 
by  the  lessor  after  entry,  which  are,  or  which  are  not  to  be  applied  in 
satisfaction  of  the  rent,  for  the  lessor  is,  in  all  cases,  compellable  in 
equity  to  account  for  the  profits  during  the  time  of  his  possession,  and 
after  satisfaction  of  the  rent  and  costs,  the  lessee  will  be  reinstated  in 
the  possession. 

24.  Freehold  leases  are  always  supposed  to  commence  by  livery, 
and  cannot  be  determined  without  some  act  of  equal  notoriety,  such  as 
entry,  and  therefore  a  condition  avoiding  a  freehold  lease  merely  con- 
fers(A)  a  right  to  enter  for  its  breach  and  to  defeat  the  estate  granted, 
and  until  such  entry  the  lease  is  only  voidable;  but  where  a  similar 
condition  is  annexed  to  a  lease  for  years,  the  term  granted  is  defeated 
without  entry  by  breach  of  the  proviso. 

A  distinction  was  formerly(t)  recognized  between  a  condition  ren- 
dering a  lease ^r  years  absolutely  void  upon  breach  of  covenant,  and 
a  reservation  of  a  right  of  entry  to  the  lessor  for  the  same  purpose: 
the  lease,  in  the  former  event,  was  considered  to  be  ipso  facto  deter- 

(/)Gilb.   on   Rents,    137;    Butler's  Thos.  Raym.  135-158;  Doe  rfcw.  Free- 
note  93  to  Co.  Litt.  203,  A. ;  Havergill  man  v.  Bateman,  2  B.  &  Aid.  168. 
v.  Hare,  Cro.  Jac.  510;  Gilb.  on  Uses,  (A)  Brownine  p.  Beeston,  Plovd.  135. 
by  Sugden,  178,  note.  \t)  Finch  ».  Throckmorton,  Cro.  El. 

ig)  Gilb.  on  Rents,  139;  Jemmott  v.  221 ;  Moor,  291 ;  Co.  Litt.  215;  1  Ro. 

Cowley,   1   Saund.   112;    1   Lev.  170;  Abr.  475,  Confirmation,  B.  pi.  3. 
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mined,  and  incapable  of  confirmation  either  by  acceptance  of  rent  or  by 
any  acknowledgement  of  the  holding,  while,  in  the  latter  instance,  it 
was  admitted  that  the  lease  would  be  affirmed,  if  the  landlord,  after 
being  aware  of  the  breach,  accepted  rent  which  subsequently  accrued. 
This  doctrine,  however,  is  now  disregarded,  and  it  has  been  settled, 
that  although  a  lease  for  years  be  made  subject  to  a  proviso,  by  which 
it  is  declared(j)  absolutely  void  on  the  non-observance  of  any  covenant 
by  the  lessee,  yet  the  lessee  shall  not  be  suffered  to  avail  himself  of 
his  own  act  or  default  for  the  purpose  of  defeating  the  lease,  but  shall 
continue  bound  by  its  provisions,  unless  the  landlord  enter  for  the  forfei- 
ture. By  a  lease  of  coal-mines  for  ninety-nine  years,  reserving  a  roy- 
alty rent  for  every  ton  of  coals  raised,  with  a  proviso  that  the  lease 
should  be  void  to  all  intents  and  purposes  if  the  lessee  should  cease  work- 
ing at  any  time  for  two  years,  it  was  ruled,  that  by  the  true  construc- 
tion of  the  proviso  the  lease(A)  was  only  voidable  at  the  election  of  the 
lessor,  and  that  upon  an  ejectment  by  the  lessor  for  a  forfeiture,  it  was 
not  competent  to  the  tenant  to  shew  that  the  lease  had  long  previously 
ceased  by  his  own  non-compliance  with  the  condition,  and  that  an  im- 
plied yearly  holding  had  been  created. 

In  like  manner,  if  the  landlord  receive  rent  which  fell  due  after  a 
forfeiture  incurred,  with  full  knowledge  of  the  tacts,  though  the  condi- 
tion purport  to  render  the  lease  wholly  void,  yet  such  acceptance  will 
renovate  the  lease  and  waive  all  preceding  breaches.  Under  a  pro- 
vi8o(/),  that  if  the  reserved  rent  should  be  in  arrear  for  twenty-one  days 
after  denumd  made,  or  any  of  the  covenants  should  be  broken,  the  term 
should  be  wholly  void,  it  was  ruled  that  the  lessor  was  bound  to  enter, 
or  to  do  some  act  shewing  an  intention  to  put  an  end  to  the  lease,  in 
order  to  enable  him  to  take  advantage  of  the  forfeiture,  and  that  not 
having  done  so,  the  forfeiture  was  waived  by  subsequent  receipt  of  rent. 

25.  A  condition  cannot  be  annexed  to  a  freehold  estate(m)  without 
deed,  and  since  the  Statute  of  Frauds  a  condition  for  the  purpose  of 
avoiding  a  lease  for  any  term  exceeding  three  years  must  be  in  wri- 
ting; but  a  demise  which  b  not  required  by  the  Statute  to  be  made  in 

(J)  Rede  v.  Farr,  6  M.  &  Selw.  121 ;  Cope,  2  Rubs.  170. 

Reid  V.  Parsons,  2  Chitty's  Rep.  247  i  (0  Arnsby   v.  Woodward,   6    B.  & 

Steward  v.  Allen,  2  Mod.  264.  Cress.  519;  9  D.  &  Ry.  636;    Roberto 

(A)  Doe  dem.  Bryan  v.  Bancks,  4  B.  v.  Davey,  1  Ner.  &  M.  443 ;    4  B.  & 

&  Aid.  401 ;  Gow's  N.  P.  C.  220 ;  Doe  Adol.  664,  S.  C. 

^em.  Nash  v.  Birch,  1  Tyrw.  k  Gr.  769;  (m)  Littl.  s.  365 ;  Co.  Litt  225,  A. ; 

1  Mees.  &  W.  402,  S.  C. ;    Doe  dem.  Warren  v.  Lee,  2  Dyer,  127,  Bw^  Bro. 

Gatehouse  v.  Rees,  4  Ring.  N.  C.  384 ;  Abr.  Condicions,  pi.  249. 
6  Scott,  161,  S.  C. :  and  see  Dakin  o. 
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writing,  may  be  accompanied(n)  with  a  verbal  condition.  It  is  requi- 
site,  however,  that  a  condition  should  be  created  at  the  time  of  grant- 
ing the  estate  to  which  it  is  intended  to  be  annexed,  but  it  may  be 
indorsed  on  the  lease  or  inserted  in  a  contemporaneous  instrumeDt(o).  A 
tenant  let  into  possession  under  an  agreement  in  writing  for  a  futare 
lease  for  years,  which  is  to  contain  a  coveDant(p)  against  taking  suc- 
cessive crops  of  com,  with  a  condition  of  re-entry  for  its  breach,  be- 
comes a  yearly  tenant  subject  to  such  stipulation  and  condition. 

(n)  Lord  Bolton  v,  Tomlin,  5  Ad.  h  Cro.  Jac.  456. 

EIL  856 ;  1  Nev.  &  P.  247,  S.  C.  (/>)  Doe  dem,  Thomson  r.  Amcy,  12 

(o)  Goodright  dem.  Nicholls  v.  Mark,  Ad.  k  £11.  476 ;  4  P.  &  Day.  177. 
4  M.  &  Selw.  30 ;  Griffin  v.  Stanhope, 
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CHAPTER  I. 


NOTICE  TO  QUIT. 

I.  Modes  by  which  the  Relation  of     11.  Disclaimer   no  Forfeiture   unless 
Landlord  and  Tenant  is  deter-  made  prior  to  Day  of  Demise  in 

mined.  Ejectment, 


TENANCY  AT  WILL. 

2.  In  what  Cases  Demand  of  Posses- 

sion is  required. 

3.  What  Demand  is  sufficient. 

4.  Holding;   at  iViU   determined  by 

Lease  vr  Conveyance  in  Posses- 
sion made  by  LandloreL 

5.  How  Tenant  at  Will  may  determine 

his  Holding. 

6.  Tenaneu  at  Will   determined  by 

Death  of  either  Party. 

DISCLAIXEB. 

7-  Tenancy  from  Year  to  Year^  or  at 
Wilif  determined  by  Disclaimer 
of  Landlord's  Title. 

8.  Must  amount  to  Repudiation  of  the 

Relation  of  Landlord  and  Tenant, 

9.  Refiisal  to  pay  Rent  on  a  contested 

Claim,  not  a  Disclaimer. 
10.  Lease  under  Seat  for  a  definite 
Term  not  forfeited  by  verhat  Dis- 
claimer. 


YEARLY  TENANCY. 

12.  At  what  Period  Notice  to  quit  must 

expire. 

13.  Commencement  of  Tenancy  so  as  to 

regulate  Service  of  Notice  to  quiL 

14.  Where  Lands  included  in  one  De- 

mise are  to  be  entered  on  at  dif- 
ferent Periods. 

15.  Tenant  from  Year  to  Year  bound 

to  give  Haifa  Yearns  Notice  of 
relinquishing  Possession, 

16.  Notice  required  of  giving  up  Lodg- 

ings. 
]  7.  Notice  to  quit  unnecessary  on  the 
Expiration  of  a  Holding  for  a 
definite  Term  under  an  equitable 
Agreement. 

18.  Evidence    of  Commencement    of 

yearly  Tenancy. 

19.  Custom  of  the  Country,  Evidence  of 

CommeTicement  of  yearly  Hold- 


1.  The  relation  of  landlord  and  tenant  is  determined  by  the  regular 
piration  of  the  demise,  either  for  lives  or  for  a  definite  term  of  years, 
or  by  the  happening  of  the  event  on  which  the  duration  of  the  lease 
depends,  or  by  forfeiture,  merger,  or  surrender.  If  premises  be  de- 
mised for  life  or  for  years,  determinable  previously  to  the  regular  expi- 
ration of  the  lease  by  a  clause  of  re-assumption  on  the  landlord's  part, 
or  of  surrender  by  the  tenant,  a  notice  to  quit  is  necessary.  A  holding 
from  year  to  year  is  determined  by  half  a  year's  notice  to  quit  given 
by  either  of  the  parties,  or  by  the  tenant's  disclaimer  of  his  landlord's 
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title.  A  strict  holding(a)  during  the  pleasure  of  both  parties,  is  put 
an  end  to  by  the  decease(&)  of  either,  or  by  demand  of  possession  on 
the  part  of  the  landlord,  or  by  the  tenant's  giving  up  possession,  or  by 
his  disclaimer  of  his  landlord's  title. 

2.  The  usual  mode  of  determining  a  tenancy  at  will  on  the  land- 
lord's part  is  by  demand(e)  of  possession.  Such  a  demand  need  not  be 
made  in  writing,  though  for  the  purpose  of  avoiding  the  uncertainty  of 
parol  testimony,  it  is  more  prudent  to  serve  the  tenant  with  a  written 
notice  requiring  him  Jbrtkwith  to  give  up  possession  of  the  premises. 
The  demand  may  be  made  at  any  period  of  the  year,  but  care  must  be 
taken  to  lay  the  demise  in  an  ejectment  for  recovery  of  the  possession  upon 
some  day((f),  after  the  day  of  making  the  demand.  Ifa  landlord  recognise 
a  person  as  being  lawfully  in  possession,  a  demand(«)  must  be  made  of 
the  possession  before  the  occupier  can  be  treated  as  a  trespasser,  or  be- 
fore an  ejectment  can  be  maintained  against  him.  Where  two  persons 
were  entitled  between  them  to  the  lessee's  interest  in  a  lease  for  lives 
with  covenant  of  renewal  forever,  and  one  of  them  having  obtaiDed(/) 
a  renewal  of  the  lease  of  the  entire  of  the  premises,  permitted  the  other 
to  remain  in  possession  of  his  part  for  upwards  of  forty  years  without 
paying  any  rent,  it  was  ruled  that  the  party  procuring  the  renewal 
could  not  maintain  an  ejectment  against  the  other  party  without  pre- 
vious demand  of  possession  ;  but  an  owner  in  fee  having  permitted  his 
son  and  those  deriving  under  the  son  to  occupy  lands  for  upwards  of 
twenty  years  without(^)  payment  of  rent,  upon  an  ejectment  by  the 
devisees  of  the  fether,  the  jury  found  that  the  possession  was  not  ad- 
verse, and  the  Court  ruled  that  any  previous  demand  of  possession  was 
unnecessary. 

3.  A  tenancy  at  will  may  be  defeated  by  a  demand  of  possession 


(a)  See  title,  "  Tenancy  at  Will," 
ante,  199. 

(b)  Crockerell  v.  Owerell,  Cases  temp. 
Holt,  417;  Doe  dem.  Lewis  v.  Lord 
Cawdor,  4  Tyrw.  852-859 ;  1  Cro.  M. 
&  Rose.  398;  Cardwell  v.  Lucas,  2 
Mees.  &  W.  123;  James  v.  Dean,  11 
Vesey,  391. 

(c)  Right  dem.  Lewis  v.  Beard,  13 
East,  210 ;  Doe  dem.  Newby  v,  Jackson, 
1  B.  k  Cress.  448 ;  2  D.  &  Ry.  514. 

(d)  Goodtitle  dem.  Gallaway  v.  Her- 
bert, 4  T.  R.  680 ;  Birch  v.  Wright,  1 
T,  R.  683;  Jack  dem.  Lynas  v.  Hamp- 
ton, 2  Jebb  &  S.  448. 

{e)  Doe  dem.  Newby  v.  Jackson,  1  B. 
k  Cress.  448-455;  Doe  c/em.  Whitaker 


V.  Hales,  7  Bing.  322;  5  Moo.  &  P.  132, 
Doe  dem.  Rogers  v.  Cadwallader,  2  B. 
&  AdoL  477.  by  Parke,  Just ;  Doe  dem, 
Foley  V.  Wilson,  1 1  East,  56 ;  Doe  dem. 
Johnson  t;.  Russell,  4  Irish  Law  R^< 
170. 
(/)  Lessee  Winterscale  v.  Newcomea, 

1  Jones's  Ezch.  Rep.  496;  L^see  Cashin 
V.  Coady,  4  Irish  Law  Rep.  298 ;  Lessee 
Fogarty  v.  Dooley,  Hayes  &  J.  App.40; 
Lessee  Fleming  v.  Neville,  Hayes,  39; 
and  see  Lessee  O'Brien  p.  Bernard,  6 
Irish  Law  Rep.  22-24. 

Ig)  Doe  dim.  Burgess  v.  Tbompwo, 
5  Ad.  &  Ell.  532;  1  Nev.  &  P.  215;  sod 
see  Frogmorton  dem.  Fleming  r.  Scott, 

2  East,  467. 
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made  on  the  premises  by  the  landlord,  or  by  his  authority  from(A)  the 
actual  occupier,  or  the  landlord  may  by  actual  entry  on  the  land  deter- 
mine his  will,  in  the  absence(t)  of  the  tenant,  by  declaring  the  holding 
at  an  end.  The  possession  need  not  be  demanded  on  the  demised  pre- 
mises, as  notice  given  to  the  tenant,  or  his  agent  by  the  landlord,  or 
with  his  authority,  at  any  other  place,  will  be  sufficient  to  determine 
the  holding,  and  it  is  not  necessary  that  the  demand  should  be  made  in 
precise  or  formal  language  if  it  indicate  the  determination  of  the  land- 
lord's will.  A  letter  from  the  landlord's  agent  to  the  agent  of  his 
tenant  at  will,  stating,  that  unless  the  tenant  paid(y)  what  he  owed, 
the  landlord  would  without  delay  take  measures  for  recovering  posses- 
sion of  the  property,  was  held  a  good  demand  ;  and  it  has  been  de- 
cided(A)  that  a  demand  of  possession  made  on  Sunday  will  put  an  end 
to  such  a  holding. 

4.  A  feoffment  by  the  landlord  with  livery  of  8eisin(/)  on  the 
land,  determines  a  holding  at  will  under  the  feoffor,  though  made 
while  the  tenant  was  absent,  and  though  he  was  not  aware  of  such  con- 
veyance :  and  a  lease(m),  or  other  assurance(n)  of  the  lands  to  a  third 
person,  to  take  effect  in  possession,  after  notice  to  the  tenant,  has  a  si- 
milar operation. 

d.  Tenant  at  will  may  put  an  end  to  his  own  holding,  either  by 
giving  notice  of  his  intention  to  quit,  and  by  waiving(o)  the  possession, 
or  by  assigning(/7),  or  by  underletting(9),  or  by  committing  voluntary 
waste(r)  on  the  premises,  or  by  disclaiming(«)  his  landlord's  title.  If  te- 
nant at  will  underlet,  or  admit  another  per8on(^)  into  the  tenancy,  even 
with  the  lessor's  permission,  the  estate  at  will  by  the  underlease,  or  act 
of  transfer,  is  determined,  and  a  new  holding  at  will  is  created  by  the 
immediate  act  of  the  landlord.  Where  the  lessor  does  any  act  incon- 
sistent with  the  continuance  of  the  estate  at  will,  the  interest  deter- 


(A)  Roe  dem.  Blair  v.  Street,  2  Ad. 
&  Ell.  329 ;  4  Nev.  &  M.  42;  Doe  dem. 
Moore  v.  Lawder,  1  Stark.  N.  P.  C. 
308. 

(t)  Co.  Litt  55,  B. ;  Com.  Dig.  Es- 
tates bj  Grant,  H.  6. 

(j)  Doe  dem.  Price  v.  Price,  9  Bing. 
356 ;  2  Moo.  &  Sc.  464 ;  Doe  dem.  Biggs 
r.  White,  2  Dowl.  &  Ry.  717. 

(k)  Doe  dem.  Turner  v.  Benallack,  2 
Selw.  N.  P.  723. 

(0  Ball  V,  CulUmore,  5  Tyrw.  753 ; 
2  Cro.  M.  &  Rose.  123,  S.  C. 

(m)  Dinsdale  v.  lies,  2  Lev.  88 ;  T. 
Raym.  224 ;  1  Ventr.  247,  S.  C. ;  Tur- 
lestOQ  0.  Rives,  Freem.  K.  B.  Rep.  106, 


S.  C. 

(n)  Daniels  v,  Davison,  16  Vesey,  252. 

(o)  See  note  373  to  Co.  Litt.  55,  B. ; 
10  Vin.  Abr.  Estate,  Y.  6. 

(p)  Co.  Litt  57,  A. 

M  Moss  V.  Gallimore,  1  Doug.  283, 
by  Ashurst,  Justice ;  Anon.  4  Leon.  35, 
case  95. 

(r)  Co.  Litt.  57,  A. ;  Walgrave  v,  So- 
merset, Gouldsb.  72,  pi.  17;  4  Leon. 
167,  S.  C. 

(s)  Doe  dem.  Price  v.  Price,  9  Bing. 
356 ;  2  Moo.  &  Sc.  464. 

(t)  Watkins's  Principles,  2 ;  Moss  t^. 
Gallimore,  1  Doug.  283 ;  Keilw.  163,  A. 
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mines  from  such  time  as  the  tenant  at  will  takes  notice(ti)  of  it :  for  if 
the  lessor  says,  *^  the  lessee  shall  hold  the  land  no  longer,"  the  lessee 
may  take  advantage  of  the  words  as  a  determination  of  the  will. 

6.  A  holding  during  pleasure  determines  upon  the  decease(v)  either 
of  the  landlord  or  of  the  tenant,  but  continues  notwithstanding  the 
death  of  one  of  the  several  lessors(te;),  because  the  demise  being  joint, 
the  interest  survives.  So  a  demise  at  will,  either  by,  or  to  aybne-^tofe, 
is  not  determined  by  her  subsequent  marriage. 

7.  Any  act  of  a  lessee,  by  which  he  disaffirms  his  landlord's  title, 
occasions  a  forfeiture  of  the  demise,  for  a  condition  is,  by  law,  tacidy 
annexed(^)  to  every  lease,  that  if  any  thing  be  done  by  the  lessee, 
which  may  place  his  landlord  in  a  worse  condition,  the  lease  shall  be 
void,  and  the  lessor  may  re-enter,  since  it  would  be  a  palpable  incon- 
sistency to  claim  under  another,  and  at  the  same  time  controvert  his 
title ;  or  to  affect  to  hold  under  a  lease,  and  to  betray  the  interest  oat 
of  which  the  lease  arises.  When  a  landlord  brings  an  action  to  recover 
possession  from  a  person  who  was  his  tenant  from  year  to  year,  evi- 
dence of  di8claimer(^)  of  the  landlord's  title  by  the  tenant,  is  evidence 
of  the  determination  of  the  will  of  both  parties,  by  which  the  duration 
of  the  tenancy,  from  its  particular  nature,  was  limited.  A  yearly  tenant 
who  attorns(2:)  to  a  stranger,  and  insists  upon  an  adverse  posse8sion(a), 
or  does  any  other  act  disclaiming(ft)  to  hold  as  tenant  to  the  landlord, 
may  be  evicted  as  a  trespasser,  without  notice  to  quit,  or  demand  of 
possession.  One  Mary  Whittle,  who  was  let  into  possession  by,  and 
had  paid  rent  to  the  lessor  of  the  plaintiff,  upon  being  asked(r)  for  her 
rent,  answered  she  had  none  for  the  lessor  of  the  plaintiff,  as  the  Pittmans 
had  ordered  her  to  pay  none,  was  held  to  afford  clear  evidence  of  dis- 
claimer :  and  so  a  tenant's  refusal  to  pay  rent,  alleging  he  was  as  much 
entitled  to  the  premises((/)  as  the  lessor  of  the  plaintiff,  was  considered 


(tt)  Hincbman  v.  lies,  1  Ventr.  247* 
by  Hale,  C.  J. 

(o)  James  v.  Dean,  11  Vesej,  391; 
Crockerell  v.  Owerell,  Holt,  417 ;  Doe 
dem.  Lewis  t;.  Ld.  Cawdor,  4  Tyrw. 
852-859;  1  Cro.  M.  &  Rose.  398,  S.C. ; 
Cardwell  v.  Lucas,  2  Meea.  &  W.  123; 
Co.  Litt.  62,  B. 

(w)  Henstead's  case,  5  Rep.  10;  Keilw. 
162,  B.  163,  A. 

(x)  Bac.  Abr.  Leases  when  forfeited, 
T.  2 ;  Hovenden  v.  Ld.  Anneslejr,  2  Scb. 
&  Lef.  624. 

(y)  Doe  dem.  Graves  v.  Wells,  10  Ad. 
k  Ell.  435,  by  Ld.  Denman;  2  P.  & 
Dav.  396. 


(z)  Throgxnorton  o.  Whelpdale,  BoD. 
N.  P.  96 ;  Locky  v.  DtmiUoe,  Style, 
363. 

(a)  Doe  dem.  Foster  v.  WiUiazos,  3 
Cowp.  622 ;  Bower  o.  Major,  1  Brod.  & 
B.  4  ;  3  Moore,  216. 

(b)  Doe  dem.  Grubb  v.  Gmbb,  10  B. 
&  Cress.  816;  5  M.  &  Ry.  606;  Doe 
dem.  Ellerbrock  v.  Flynn,  4  Tyrw.  619; 

1  Cro.  M.  &  Rose.  137- 

(c)  Doe  dem.  Whitehead  v.  Pittinsn, 

2  Nev.  &  M.  673 ;  Doe  dem.  Davies  v. 
Evans,  9  Mees.  &  W.  48. 

id)  Doe  dem.  David  v.  WUliaias,  7 
Carr.  &  P.  322. 
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a  disavowal  of  the  tenancy :  and  a  claim  by  a  tenant  at  will(6)9  or 
by  a  yearly  tenant,  of  the  title^eeds  of  the  property,  is  equivalent  to 
a  disclaimer,  being  inconsistent  with  any  other  title  than  that  of  land- 
lord or  owner. 

8.  In  order  to  make  a  disclaimer  sufficient  to  supersede  the  neces- 
sity of  a  regular  notice  to  quit,  it  must  amount  to  a  direct  repudiation 
of  the  relation  of  landlord  and  tenant,  or  to  a  distinct  claim  to  hold 
possession  of  the  property  upon  a  ground  wholly  inconsistent  with 
the  existence  of  such  a  relation.  An  omission  to  acknowledge  the 
landlord(/)  in  that  capacity,  by  requesting  further  information,  will 
not  be  enough  ;  but  it  is  not  necessary  that  any  act  shall  be  done  by 
the  tenant,  as  distinguished  from  a  verbal  disclaimer,  for  a  disavowal  by 
the  tenant  of  holding  under  a  particular  landlord  by  words  only,  dis- 
penses with  the  service  of  any  notice  to  quit,  or  demand  of  possession. 
If  a  person  holding  from  year  to  year,  upon  being  applied  to  for(<7)  his 
rent,  says,  *^  I  am  not  your  tenant — I  deny  that  you  are  my  landlord," 
the  property  may  be  recovered  by  the  claimant  without  notice  to  quit, 
but  if  the  tenant  refuse  to  pay  his  rent  to  a  claimant,  because  it  was  to 
bepaid  to  an  agent  for  the  whole  family,  that  would  be  no  disclaimer. 
A  person  in  the  occupation  of  a  house  as  yearly  tenant^  having  agreed 
to  purchase  his  landlord's  interest(A)  in  the  premises  for  a  sum  of  £100, 
and  having  afterwards  continued  in  possession  for  several  years  without 
paying  either  rent  or  interest  on  the  purchase-money,  possession  was 
demanded  by  the  landlord's  agent,  when  the  tenant  answered,  he  had 
bought  the  property,  and  would  keep  it ;  upon  an  ejectment,  a  non- 
suit was  directed  to  be  entered,  because  the  claim  made  by  the  tenant 
was  not  necessarily  inconsistent  with  a  yearly  holding ;  the  tenant  has 
a  double  right,  first,  to  enforce  his  bargain  for  a  purchase,  and  secondly, 
to  continue  in  the  meantime  to  hold  the  house  as  a  yearly  tenant. 

9.  Refusal  by  a  tenant  to  pay  his  rent  to  a  devisee  under  a  contested 
will,  accompanied  with  a  declaration (t)  of  his  readiness  to  pay  any  per- 
son who  was  entitled  to  receive  it,  was  held  by  Lord  Kenyon  not  to 
amount  to  a  disclaimer,  as  the  tenant  did  not  dispute  the  testator's  title. 
The  mere  payment  of  rent  by  a  tenant  to  a  third  person  not  entitled  to 


(c)  Doe  dem.  Price  v.  Price,  9  Bing. 
358 ;  2  Mop.  &  Sc.  464. 

(/)  Doe  dein.  Gray  v.  Stanion,  1 
Mees.  &  W.  695-703 ;  1  Tyrw.  &  Gr. 
1065,  S.  C. ;  Doe  dem,  Calvert  o.  Frowd, 
4  Bing.  557 ;  1  Moo.  &  P.  480. 

{g)  Doe  dem.  Bennett  v.  Long,  9 
Carr.  &  P.  773  ;  Doe  dem.  Ecclesiastical 
Commissioners  r.  Murphy,  Irish  Circ. 


Rep.  119. 

{h)  Doe  dem.  Gray  v.  Stanion,  1  Mees. 
&  W.  695;  Tyrw.  &  Gr.  1065,  S.  C. ; 
Doe  (/em.  Williams  v.  Cooper,  1  Mann. 
&  Gra.  135 ;  1  Scott's  N.  R.  36. 

(i)  Doe  dem,  Williams  r.  Pasquali, 
Peake's  N.  P.  C.  197;  Doe  dem.  Bailiff 
of  Clun  0.  Clarke,  Peake*s  Add.  Cases^ 
239,  and  the  note. 
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receive  it,  has  not  the  effect  of  a  diRdaimer,  because  the  tenant(/)  pay* 
it  in  his  own  wrong,  and  may  by  distress  or  action  be  compelled  to  pay 
the  money  over  again  to  his  landlord,  and  such  wrong^l  act  cannot 
operate  as  a  disseisin  of  the  landlord. 

There  is  an  obvious  distinction  between  a  tenant's  disputing  the 
title  of  a  party  from  whom  he  obtained  possession,  or  to  whom  he  has 
paid  rent,  and  a  refusal  to  acknowledge  the  title  of  a  person  cluming 
under  such  recognized  landlord,  and  especially  where  the  right  to  the 
rent  is  controverted ;  a  disclaimer  must  be  a  renunciation(A)  by  the  party 
of  his  character  of  tenant,  either  by  setting  up  title  in  another,  or  by 
claiming  title  in  himself,  and  a  yearly  tenant  does  not  forfeit  his  right 
to  notice  to  quit  by  honestly  making  inquiries  into  the  claimant's  title. 

10.  Tenant  holding  by  lease  for  a  definite  term  of  years,  having 
betrayed  the  possession  of  the  demised  premises  to  a  hostile  claimant, 
for  the  purpose  of  enabling  him  to  set  up  an  adverse(l)  title,  and  which 
might  have  placed  the  landlord  in  a  worse  condition,  it  was  decided 
that  such  misconduct  caused  a  forfeiture  of  the  lease.  In  a  later  case, 
however,  it  was  considered  that  a  disclaimer  merely  by  parol^  unac- 
companied with  any  act  done  by  the  lessee(m),  could  not  have  the  etfect 
of  defeating  a  demise,  under  seal,  for  a  definite  term.  It  is  observed  by 
Lord  Coke,  that  a  forfeiture(n)  may  be  worked  by  alienation,  or  by 
claiming  too  great  an  estate,  or  by  affirming  the  reversion  to  be  in  a 
stranger,  which  must  be  done  by  matter  of  record,  but  that  a  convey- 
ance by  lease  and  release,  or  an  attornment  m  pa»,  does  not  work  any 
forfeiture. 

11.  On  the  trial  of  an  ejectment,  the  lessor  of  the  plaintiff  is  bound 
to  prove  a  title  on  the  day  of  the  demise,  and  therefore  a  disclaimer 
made  subsequently(o)  does  not  dispense  with  the  neoes^ty  of  shewing 
the  determination  of  a  yearly  holding  by  notice  to  quit,  unless  the  dis- 
avowal of  tenancy(/7)  refers  to  an  antecedent  period.  Earl  Cawdor 
having  been  permitted  to  erect  smelting-works  on  a  spot  of  waste 
ground  by  the  owner,  upon  an  understanding  that  a  lease  was  to  be 
granted  to  the  earl,  on  terms  to  be  afterwards  settled :  both  the  parties 


(j)  Doe  denu  Dillon  o.  Parker,  6ow*8 
N.  P.  C.  180. 

(k)  Doe  eiem,  Williams  v.  Cooper,  1 
Mann.  &  Gra.  135,  by  Tindal,  C.  J. 

(I)  Doe  dem.  EUerbrock  v.  Fljnn,  4 
Tyrw.  619 ;  1  Cro.  M.  &  Rose.  137,  S. 
C. ;  Hovenden  v,  Ld.  Annesley,  2  Sch. 
&  Lef.  625 ;  Ld.  Dormer's  Ejectment,  3 
B.  &  Cress.  399,  note ;  1  Prest.  Conv. 
32. 


(m)  Doe  dem.  Graves  o.  Wells,  10 
AdoL  &  EU.  427:  2   P.  &  Dav.  396, 
S.C. 
\n)  Co.  Litt  251,  B.  252»  A. 

(o)  Doe  dem.  Lewis  o.  Earl  Cawdor, 
4  Tyrw.  852;  1  Cro.  M.  &  IUmc.  396, 
S.C. 

ip)  Doe  dem.  Grnbb  v.  Grabb,  10  B. 
&Creas.  816;  5  M.  &  Ry.  666;  Doe 
dem,  Bennett  v.  Loi^,  9  Carr.  &  P.  7731 
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haying  died,  the  son  and  heir  of  the  owner  applied  to  the  son  and  heir 
of  the  late  earl,  requesting  an  arrangement  should  be  made  as  to  the 
terms  on  which  Lord  Cawdor  was  to  hold  the  works,  when  a  corres- 
pondence took  place  which  it  was  alleged  amounted  to  a  disclaimer  on 
the  part  of  Lord  Cawdor,  and  rendered  either  notice  or  demand  unne« 
cessary.  A  verdict  in  ejectment(9)  being  found  against  Lord  Cawdor, 
a  new  trial  was  granted,  because,  even  if  the  correspondence  amounted 
to  a  disclaimer  of  tenancy,  yet  such  disclaimer  was  insufficient,  as  the 
letters  containing  it  were  written  after  the  day  of  the  demise  laid  in  the 
ejectment ;  and  for  the  purpose  of  dispensing  with  notice  to  quit,  or 
demand  of  possession,  the  letters  should  have  recognized  a  disclaimer 
antecedent  to  the  date  of  the  demise. 

According  to  the  practice  which  formerly  prevailed(r)  on  the  trial 
of  ejectments  in  Ireland,  wherever  the  lessor  of  the  plaintiff  was 
obliged  to  establish  his  claim  by  regular  deduction  of  title,  the  defen- 
dant was  afterwards  precluded  from  calling  for  a  notice  to  quit  to  de- 
termine his  holding,  or  from  offering  proof  of  an  undetermined  tenancy 
from  year  to  year,  which  would  render  such  a  notice  necessary,  as  it 
was  considered  that  the  tenant,  by  imposing  on  his  landlord  the 
difficulty  of  making  out  his  title,  afforded  presumptive  evidence  of 
a  disclaimer  prior  to  the  date  of  the  demise  in  ejectment,  and  that 
there  could  be  no  occasion  for  a  notice  to  end  a  holding  which  the  de- 
fendant asserted  had  no  existence.  On  the  trial  of  an  ejectment,  an 
objection  was  made  on  behalf  of  the  defendant  to  the  proof  of  a  deed, 
constituting  part  of  the  title  of  the  lessor  of  the  plaintiff,  and  the  Judge 
having  taken  a  note  of  the  objection,  the  plaintiff's  case  was  closed, 
when  the  defendant's  counsel  called  for(«)  a  notice  to  quit,  and  the 
Judge,  considering  it  necessary,  directed  a  verdict  for  the  defendant, 
which  was  afterwards  set  aside  by  the  Exchequer,  because  the  notice  to 
quit  had  not  been  required  until  after  a  formal  objection  made  to  the 
title  of  the  lessor  of  the  plaintiff,  which  was  considered  by  the  Court 
equivalent  to  disclaimer. 

However,  the  practice  in  this  respect  has  been  altered,  and  the  pre- 
sent rule  on  this  subject  is,  that  where  a  defendant,  on  the  opening  of 
an  ejectment,  does  not  admit  the  title  of  the  lessor  of  the  plaintiff,  as 

(a)  Doe  dem,  Lewis  v.  Earl  Cawdor,  Irish  Term  Rep.  356,  by  Ridg.  Lapp.  & 

4  Tyrw.  852 ;    1  Cro.  M.  &  Rose.  380;  Schoale8,356;  Lessee  Annesley  f.  Whe- 

Doe  dem,  Mee  v.  Litherland,  4  Ad.  &  Ian,  4  Law  Rec.  175 ;  Lessee  Tuomy  o. 

Ell.  784 ;  6  Nev.  &  M.  313,  S.  C. ;  Doe  Tobin,  2  Law  Rec.  437. 

dem,  Bennett  v.  Long,  9  Carr.  &  P.  773,  ($)  Lessee  O'Grady  v.  Callaghan,  Mi- 

by  Coleridge,  Jostice.  chaelmas,  1819,  Exchequer,  MSS. 

(r)  Hunter  dem.   Doran   v,   Kehoe, 
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landlord,  and  it  is  shewn  in  the  progress  of  the  cause,  by  testimony  on 
the  part  of  the  lessor  of  the  plaintiff  that  he  has(^)  received  rent  from 
the  defendant,  then  a  notice  to  quit  may  be  required,  and  must  be  prov- 
ed ;  but  if  payment  of  rent  be  not  disclosed  on  the  landlord's  case,  the 
proof  of  notice  to  quit  cannot  be  required  by  the  tenant,  though  be 
should  succeed  in  establishing  a  yearly  tenancy. 

The  lessors  of  the  plaintiff,  on  the  trial  of  an  ejectment,  having 
failed  in  establishing  their  claim  to  premi8es(tf),  as  their  own  freehold, 
Holroyd,  Justice,  refused  to  suffer  them  afterwards  to  set  up  an  unde- 
termined tenancy  from  year  to  year  under  the  defendant,  because  such 
an  assertion  of  right  to  the  freehold  operated  as  a  disclaimer  of  their 
landlord's  title,  and  was  consequently  a  forfeiture  of  any  subsisting  te- 
nancy. A  disclaimer  of  tenancy  will  not  enable  a  landlord  to  recover 
in  ejectment,  where  a  distress(t7)  for  rent  is  subsequently  made,  becaiue 
the  mere  act  of  distraining  for  rent  is  prima  facie  a  recognition  of  a 
continuing  tenancy,  and  the  Statute(u7)  allowing  a  distress  to  be  made 
within  six  months  after  the  determination  of  a  tenancy,  does  not  ap- 
ply to  cases  in  which  it  is  put  an  end  to  by  the  tenant's  own  wrongiiil 
disclaimer. 

12.  If  a  tenancy  from  year  to  year  be  expressly  created,  or  can  be 
inferred  from  payment  of  rent,  or  from  the  acts  of  the  parties,  it  is  re- 
quisite(x)  that  half  a  year's  notice,  expiring  on  the  day,  and  at  the  time 
of  the  year  when  the  holding  originally  commenced,  shall  be  given  for 
the  purpose  of  putting  an  end  to  the  tenancy :  it  is  competent,  howe- 
ver, for  parties  to  stipulate  that  a  yearly  tenancy  shall  be  dissolved  by 
notice  from  either  party,  for  a  period  either(y)  greater  or  less  than  the 
usual  time  of  half  a  year,  and  to  regulate  the  time  of  giving  such  notice. 

If  a  yearly  tenancy  begins  on  the  1st  of  May,  the  notice  must  be 
served  on  or  before  the  1st  of  November,  to  quit  on  the  1st  of  May 
following ;  but  where  the  holding  is  made  to  commence  upon  any  usual 
feast-day,  as  Lady-^lay,  a  notice  served  prior  to  Michaelm8S-day(2), 
being  the  corresponding  festival,  to  quit  at  the  ensuing  Lady-day,  will 


(/)  Doe  dem.  Mitchell  v,  Kelly,  Ezch. 
5th  May,  1836.  by  Joy,  Ch.  Baron,  MSS. ; 
2  Jones,  19;  Fell  t>.  Wilson,  12  East, 
83 ;  Jones  dem,  Ld.  Lorton  u.  Murphy, 
2  Jehb  &  S.  337,  by  Perrin,  Justice. 

(a)  Doe  dem,  Jeffries  v,  Whittick, 
Gow's  N.  P.  C.  195. 

(r)  Doe  dem,  David  v,  Williams,  7 
Carr.  &  P.  322. 

(f/5)  9  Anne,  c.  8,  s.  7,  Irish ;  8  Anne, 
c.  14,  ss.  6  and  7,  English. 


(x)  Gulliver  dem.  Tasker  o.  Burr,  1 
W.  Bla.  596 ;  Doe  dem.  Walker  v.  Con- 
stable, 3  Wils.  25 ;  Roe  dem.  Jordtn  r. 
Ward,  1  H.  Bla.  97 ;  Right  dem.  Flow- 
er  V,  Darby,  1  T.  R.  159. 

{y)  Doe  dem.  Green  v.  Baker,  8  Taimt 
241  ;  2  Moore,  189. 

(z)  Doe  rferm.  Harrop  r.  Green,  4  E»- 
pin.  N.  P.  C.  198;  Hovrard  v.  Wemslej, 
6  Espin.  N.  P.  C.  53 ;  Roe  dem.  Doraot 
V.  Doe,  6  Bing.  574 ;  4  Moo.  &  P.  39K 
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be  saflScient,  although  the  intervening  period  does  not  comprise  half  a 
year;  and  it  has  been  raled(a),  that  a  notice  served  on  the  28th  of 
March,  to  quit  on  the  29th  of  September  following,  was  insufficient, 
because  the  conventional  half-year  began  on  Lady-day,  the  25th  of 
March,  and  the  notice  should  have  been  served  on  or  before  the  latter 
day. 

A  demise  for  one  year,  and  so  iirom  year  to  year,  at  a  yearly  rent 
payable  quarterly,  with  a  proviso  that  it  shall  be  lawful  for  either  of 
the  parties  to  determine  the  tenancy,  by  giving  three  months'  notice, 
enares(ft)  as  a  demise  for  two  years  at  least,  and  is  not  determinable  by 
notice  expiring  before  the  end  of  the  second  year  of  the  holding  :  the 
time  a  quarter's  notice  should  expire,  is  to  be  collected  from  the  whole 
contract,  for  if  premises(c)  are  held  from  year  to  year,  determinable  by 
a  quarter's  warning,  it  means  a  quarter  ending  with  the  year,  but  a 
demise  for  one  year  only,  and  then  to  continue  tenant  afterwards,  and 
quit  at  a  quarter's  notice,  is  determinable  by  a  quarter's  notice  ending 
on  any  one  of  the  general  quarterly  days. 

Where  a  letting  is  made  from  quarter  to  quarter,  so  as  to  create  a 
quarterly  holding,  three  months'  notice  will  be  required,  expiring  on 
one  of  the  quarter-days  :  a  person  having  entered  as  a  quarterly  tenant 
upon  the  29th  of  October,  it  was  ruled(ii)  that  the  notice  to  quit  should 
expire  on  the  29th  of  January,  29th  of  April,  29th  of  July,  or  29th  of 
October,  but  the  reservation  of  a  yearly  rent  payable  quarterly(e), 
does  not  dispense  with  the  necessity  of  half  a  year's  notice  to  quit. 
Lord  EUenborough  decided(y)  that  a  letting  of  furnished  apartments 
for  twelve  months  certain^  and  six  months'  notice  afterwards^  was  de- 
terminable at  the  end  of  the  first  year,  by  giving  six  months'  previous 
notice,  as  the  meaning  of  the  parties  seemed  to  be,  that  if  the  tenant 
chose  to  hold  on  after  the  time  named  as  certain,  then  six  months'  no- 
tice should  be  necessary :  an  express  contract  to  let  lands  ^om  year  to 
year  so  long  as  both  parties  please,  is  considered  to  create  a  holding 
determinable  by  half  a  year's  notice,  to  quit  at  the  end  of  i\iefir8t{g) 


(d)  Lessee  Kelly  v.  Quinn,  Cr.  &  Dix, 
119. 

(h)  Doe  dem,  Chadborn  v.  Green,  9 
Ad.  &  Ell.  658 ;  1  P.  &  Day.  454 ;  Doe 
dem.  Jacklin  v,  Cartwrighty  4  East,  31 ; 
BeUasis  v.  Bur  bridge,  1  Lutw.  213;  1 
Ld.  Raym.  170;  Agard  ».  King,  Cro. 
El.  775 ;  Sav  v.  Smith,  Plowd.  273. 

(c)  Doe  Jem.  Pitcher  v.  Donovan,  1 
Taunt.  555;  2  Campb.  N.  P.  C.  78, 
S.  C. 

(rf)  Kemp  V,  Derrett,  3  Campb.  N.  P. 


C.  510. 

(e)  Shirley  v.  Newman,  1  Espin.  N. 
P.  C.  266;  Brown  v.  Burtenshaw,  7 
Dowl.  &  Ry.  603. 

(/)  Thompson  v.  MaberW,  2  Campb. 
N.  P.  C.  573;  Doe  ciem,  Chadborn  o. 
Green,  9  Ad.  &  Ell.  661 ;  IP.  &  Dav. 
454. 

(g)  4  Bac.  Abr.  180,  Leases,  L.  3, 
note  by  Gwillim;  4  Jarm.  Cony.  464, 
note. 
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OT  any  subsequent  year  of  the  tenancy,  and  in  this  respect  differs(A) 
from  a  demise  for  one  year,  and  so  from  year  to  year,  which  cannot  be 
determined  sooner  than  the  end  of  the  second  year  of  the  holding.  It 
may  be  made  a  subject  of  stipulation,  that  a  yearly  holding  shall  be 
determinable  at  three  months'  notice,  without  rejerence{i)  to  the  time 
of  entry,  and  in  such  case  the  notice  to  quit  need  not  be  made  to  ex- 
pire on  any  quarter-day. 

A  lease  for  a  year,  and  so  from  year  to  year,  as  long  as  both  partks 
please,  until  six  yeaxs(j)  expire,  will  endure  for  six  years,  determinable 
at  the  end  of  every  year  by  six  months'  previous  notice,  but  a  lease  for 
a  year,  and  so  from  year  to  year  until  six  years  expire,  is  an  absolate 
and  unconditional  lease  for  six  years. 

If  a  lease  contain  a  clause  of  surrender,  or  of  re-assumption,  on  giv- 
ing twelve  months'  previous  notice  for  that  purpose,  the  spedfied(i() 
time  in  such  notice  must  expire  when  the  tenancy  commenced,  and  if  a 
lessee  be  authorized  to  surrender  his  interest  on  ^ving  due  notice  of 
his  intention,  half  a  year's  notice,  ending  with  the  time  of  the  year 
when  the  tenancy  began,  will  be  requisite.  A  notice  requiring  a  tenant 
to  quit  on  a  specified  day,  must  name  the  precise  day  or  festival  on 
which  the  holding  commenced :  a  tenancy  commencing  the  25th  of 
March,  should  be  determined  by  notice  to  quit  on  the  2.5th  of  March, 
and  if  the  notice  specify  any  other  day(Q  for  quitting,  either  prior  or 
subsequent,  it  will  be  ineffectual,  as  the  landlord  cannot  alter,  by  his 
notice,  the  period  of  quitting. 

13.  A  tenancy  is  presumed  to  commence(m)  when  the  tenant  en- 
tered, in  the  absence  of  evidence  to  the  contrary,  even  though  posses- 
sion was  given  at  an  unusual  period :  but  where  the  tenant  entered  in 
the  middle  of  a  quarter,  and  paid  his  rent  for  the  half-quarter(ii)  to  the 
Christmas  following,  and  then  continued  to  pay  half-yearly  at  Christ- 
mas and  Midsummer,  it  was  ruled  by  Lord  Ellenborough  that  half  a 
year's  notice  expiring  at  Christmas  was  sufficient.  So  a  tenant  hariog 
entered  in  the  middle  of  a  quarter,  under  an  agreement  to  pay  rent 


(A)  But  Bee  Agard  v.  King,  Cro.  EL 
775;  Legg  V.  Strudwick,  2  Salk.  414; 
Holt,  417. 

(t)  Doe  dem,  Elliott  v.  Hulme,  2.Mann. 
&  Ry.  433. 

(j)  Dod  V.  Monger,  Cases  temp.  Holt, 
416;  6  Mod.  215,  S.  C,  by  Holt,  Ch.  J. 

(A)  Roe  dem,  Bamford  v.  Haylev,  12 
East,  464 ;  Doe  dem.  Wilson  v.  Abel,  2 
M.  &  Selw.  541 ;  Goodright  dem.  Hall 
V.  Richardson,  3  T.  R.  462 ;  Jack  dem. 


Croker  v.  Orpen,  2  Jebb  &  S.  545. 

(0  Doe  dem.  Spicer  «.  Lea,  U  Etst, 
312 ;  and  see  Doe  dem,  Castleton  t.  Si* 
muel,  5  Espin.  N.  P.  C.  173. 

(hi)  Kemp  o.  Derrett,  3  Campb.  N. 
P.  C.  510. 

(n)  Doe  dem,  Holcomb  o.  Johoson,  6 
Espin.  N.  P.  C.  10;  Doe  ctoii.  Savsge  r. 
Stapleton,  3  Carr.  k  P.  275 ;  bat  tee 
Doe  dem,  Ashe  v.  Lehano,  Longf*  & 
T.  259. 
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qoarterly,  and  for  the  half  quarter,  the  jury(o),  by  the  direction  of 
Lord  Ellenborough,  found  that  the  tenancy  commenced  from  the  quar^ 
ter-day  preceding  the  tenant's  entry,  and  not  from  the  following  quar- 
ter-day. 

A  landlord,  by  an  instrument  in  writing,  demised  certain  premises 
for  one  year  and  six  months  certain  from  the  13th  of  August,  1838,  at 
the  yearly  rent  of  £26,  payable(/i)  quarterly,  the  first  payment  to  be 
made  on  the  29th  of  September  then  next,  but  a  proportion  of  the  rent 
to  be  allowed  to  the  tenant,  and  it  was  further  agreed  that  three 
months'  notice  should  be  given  on  either  side  previous  to  the  determi- 
nation  of  the  tenancy :  the  tenant  entered,  and  continued  to  hold  after 
the  expiration  of  the  period  of  eighteen  months,  and  on  the  7th  of 
May,  1840,  a  notice  was  given  by  the  lessor  to  quit  on  the  13th  of 
August  following :  on  the  trial  of  an  ejectment,  it  was  contended  that 
a  yearly  tenancy  existed  commencing  on  the  expiration  of  the  specified 
period  of  eighteen  months,  which  had  no  reference  to  the  time  of  the 
tenant's  entry,  but  it  was  ruled  that  the  yearly  holding  must  be  calcu- 
lated with  reference  to  the  original  commencement  of  the  tenancy,  and 
that  the  notice  was  sufficient. 

It  is  a  legal  inference  that  a  tenant  holds  from  the  day  on  which 
his  rent  commences,  as  where  a  strict  tenant  for  life  made  a  lease  for 
twenty-one  years,  to  commence  from  the  5th  of  April(;),  and  died  on 
the  30th  of  September  before  the  regular  expiration  of  the  demise : 
the  lease  having  determined  with  the  decease  of  the  lessor,  the  tenant 
continued  in  possession,  and  paid  rent  for  two  years  successively  to  the 
remainder-man  on  the  5th  of  April  and  5th  of  October,  and  it  was 
ruled  that  notice  to  quit  ending  on  the  5th  of  April  was  proper.  If 
landlord  and  tenant  agree  to  increase  the  rent  payable  out  of  demised 
premises  in  the  middle  of  the  year,  a  notice(r)  to  quit  given  after  re- 
ceipt of  the  increased  rent,  must  expire  at  the  time  of  the  commence- 
ment of  the  original  holding,  unless  it  be  shewn  that  the  parties  in- 
tended to  create  a  new  tenancy.  So  an  alteration  in  the  nature  of  a 
lessor's  holding,  does  not  occasion  any  change  in  the  interest  of  an 
undertenant  with  respect  to  the  commencement  of  his  tenancy,  or  the 
periods  for  payment  of  his  rent,  in  the  absence  of  any  express  agree- 

(o)  Doe  dem,  Wadmore   o.  Selwyn,  Bla.  97 ;  Doe  dem,  Collins  v.  Weller,  7 

Adams's  Eject.  145.  T.  R.  478 ;  Berrey  v.  Lindley,  4  Scott's 

( p)  Doe  dem,  Robinson  v.  Dobell,  1  N.  R.  61 ;  3  Mann.  &  Gr.  498. 

Q.  B.  Rep.  806;  1  G.  &  Dav.  218;  Ber-  (r)  Doe  dem,  Bedford   o.  Kendrick, 

rej  9.  Lindley,  3  Mann.  &  Gr.  498  ;  4  Adams*s  Eject.  144;  Digby  v,  Atkinson, 

Scotrs  N.  R.  61.  4  Campb.  N.  P.  C.  275. 

(7)  Roe  dem,  Jordan  0.  Ward,  1  H. 
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ment  for  that  purpose :  a  tenant  holding  for  a  term  of  years,  underlet 
part  of  the  premises  from  year  to  year,  and  the  term  of  the  middleman 
having  expired,  he  agreed  with  the  chief  landlord  to  hold  on  from  month 
to  month,  and  it  was  ruled(«)  that  the  undertenant  still  continued  to 
hold  from  year  to  year,  determinable  on  his  lessor's  monthly  holding, 
and  that  such  lessor,  though  merely  a  monthly  tenant,  retained  a  re- 
version in  the  premises  which  he  had  demised  from  year  to  year. 

14.  Where  lands  included  in  one  demise  are  let  under  an  agree- 
ment, that  different  parts  shall  be  entered  on  by  the  incoming  tenantat 
different  periods,  the  rent^lays  do  not  afford  any  necessary  inference(<) 
of  the  commencement  of  the  term,  though  they  may  be  looked  to  as 
explanatory  of  the  subject.  A  dwelling-house  and  several  parcels  of 
land  were  demised  for  eleven  years,  to  hold  the  land  from  the  2Dd 
of  February,  and  the  house  from  the  1st  of  May,  at  the  yearly  rent  of 
£24,  payable  every  29th  of  September  and  25th  of  March,  and  the 
first  half-year's  rent  to  be  paid  at  Michaelmas :  the  tenant  having  con- 
tinued to  hold  the  premises  for  several  years  after  his  term  expired, 
upon  the  trial  of  an  ejectment,  the  jury,  by  the  judge's  direction(ii), 
found  that  the  land  was  the  principal  subject  of  the  demise,  and  the 
Court  ruled  that  the  notice  to  quit  should  expire  on  the  2nd  of  Fe- 
bruary, as  the  taking  of  the  whole  of  the  premises  was  to  be  reckoned 
from  that  day.  So  under  an  agreement  stipulating  that  the  tenant 
should  enter  on  the  tillage  land  at  Candlemas,  the  2nd  of  February, 
and  on  the  house  and  other  premises  at  Lady-day,  and  that  on  leaving 
the  £arm(u)  he  should  quit  according  to  the  time  of  his  entry,  and  the 
rent  was  reserved  half-yearly  at  Michaelmas  and  Lady-day,  it  was 
ruled  that  a  notice  to  quit  served  half  a  year  before  Lady-day,  and  less 
than  half  a  year  before  Candlemas,  for  the  whole  &rm,  was  sufficient: 
the  taking  being  substantially  from  Lady-day,  with  a  privilege  for  the 
incoming  tenant  to  enter  on  the  tillage-land  at  Candlemas  for  the  pur- 
pose of  ploughing  :  although  it  has  been  frequently  determined  that  a 
notice  to  quit  may  be  referred  to  the  time  when  the  main  holding  ex- 
pired, it  has  not  been  decided(i&)  whether  an  ejectment  g^unded  on  a 
notice  to  quit,  which  entitles  the  plaintiff  to  recover  the  principal  part 
of  the  demised  premises,  can  be  supported,  where  the  demise  in  eject- 
ed) Peirse  i;.  Sharr,  2  Mann.  &  Rv.  945 ;  1  Cro.  &  Mees.  806 ;  Doe  dflH. 
418 ;  Curtis  v.  Wheeler,  Moo.  &  Malk.  Dagget  v.  Snowdon,  2  W.  Bla.  1324. 
494.  (v)  Doe  dem,  Stricklaiul  v.  Speoce.  « 

(0  Doe  dem.  Lord  Bradford  o.  Wat-      East,  120 ;  2  Smith,  255,  S.  C. 
kins,  7  East,  551^57.  (w)  Doe  dem.  Davenport  «u  Rhodes. 

(tt)  Doe  dem,  Heapy  v.  Howard,  11      11  Mees.  &  W.  600. 
East,  498;  Roberts  v.  Barker,  3  Tyrw. 
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ment  is  laid  before  the  period  of  entry  as  to  the  residue  of  the  premises : 
the  tenant  by  taking  defence  for  the  whole  ol  the  demised  premises, 
denies  the  plaintiff's  title  to  recover  any  part,  and  if  the  tenant  refuses 
to  give  up  a  part  according  to  his  contract,  it  cannot  reasonably  be 
contended  on  his  behalf,  that  the  landlord  is  bound  to  give  him  the 
benefit  of  the  contract  as  to  a  part,  which  he  says  is  to  enable  him  to 
keep  possession  of  the  whole. 

15.  In  all  cases  of  permissive  occupation,  which  require  a  demand 
of  possession  by  the  landlord,  for  the  purpose  of  putting  an  end  to  the 
tenancy,  if  the  occupier(x)  be  desirous  of  relieving  himself  from  liabi- 
lity to  pay  rent,  he  must  give  the  landlord  notice  of  his  intention  to 
deliver  up  the  premises,  and  must  also  restore  the  actual  possession  : 
a  similar  rule  applies  to  yearly  holdings,  where  half  a  year's  notice  of 
yielding  up  the  premises  must  be  given  by  the  tenant  at  the  same  pe- 
riod of  the  year,  when  the  landlord,  in  order  to  determine  the  tenancy, 
is  obliged  to  give  notice ;  and  the  tenant  must,  at  the  appointed  time, 
put  the  landlord  or  his  agent  into  actual  possession  of  the  prendses. 

16.  Upon  an  ordinary  letting  of  lodgings  from  week  to  week,  the 
necessity  of  notice  to  quit  is  not  implied(y),  as  being  part  of  the  con- 
tract, unless  there  be  some  agreement  or  usage  to  that  effect :  a  weekly 
tenant  who  enters  on  a  fresh  week  may  become  liable  for  that  week's 
rent,  but  the  consequence  of  requiring  a  week's  notice  of  quitting  would 
be,  that  if  the  lodger  commenced  a  new  week  without  giving  notice, 
he  would  be  answerable  not  only  for  the  rent  of  that  week,  but  for  the 
rent  of  the  ensuing  week.  It  has  been  laid  down  in  text-book8(2r), 
that  where  lodgings  are  occupied  under  a  monthly  or  weekly  letting, 
in  order  to  put  an  end  to  the  holding,  that  a  month's  notice,  or  a 
week's  notice,  according  to  circumstances,  should  be  given,  but  the 
authorities  referred  to(a)  only  shew  that  such  notice  would  determine 
the  tenancy,  and  not  that  it  was  necessary  for  the  purpose  :  the  daily 
practice  as  to  lodgings  contradicts  the  prevalence  of  any  such  usage, 
and  the  opinion  so  strongly  expressed  by  Parke,  Baron,  will  probably 
settle  the  rule  of  law  on  the  subject.  If  a  weekly  tenant  enter  on 
Monday,  he  may  quit  on  the  same  day  in  any  following  week,  and 
does  not  commence  a  new  week  by  holding  the  apartments  for  any 

(x)  See  note  373  to  Co.  Litt.  55,  B.  pin.  N.  P.  C.  94 ;  Roe  dem.  Peacock  o. 

iy)  Hnffell  v.  Armitstead,  7  Carr.  &  Raffan,  6  Espin.  N.  P.  C.  4 ;  Doe  dem, 

P.  56.  Campbell  v.  Scott,  6  Bing.  362  ;  4  Moo. 

[z)  Adams    on   Eject.  140;    Coote's  &P.  20;  Riffht  dem.  Flower  v.  Darby, 

Landlord  and  Tenant,  954.  1  T.  R.  162,  by  Lord  Mansfield. 

(a)  Doe  dem.  Parry  v.  Hazell,  1  Es- 
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part  of  the  latter  day,  for  it  cannot  be  8aid(A)  that  a  week  haB  been  ex- 
ceeded by  holding  for  six  days  and  two  fractions  of  a  day :  if  a  monthly 
letting  be  made  determinable  by  a  week's  notice,  it  is  requisite  that  the 
notice  should  expire  with  the  end  of  a  month  correspondmg  with  the 
commencement  of  the  holding* 

17.  A  tenancy  under  an  executory  agreement,  or  accepted  proposal 
for  a  lease  for  a  definite  term,  determines  on  the  expiration  of  the 
term  without  previous  notice  to  quit.  A  tenant  having  entered  under 
an  agreement  for  a  lease  for  the  term  of  seven  years,  upon  an  eject- 
ment brought  at  the  end  of  the  term  for  recovery  of  possession,  it  was 
decided(c)  that  although  the  tenant  could  not  have  been  dispossessed 
during  the  continuance  of  the  term  without  half  a  year's  notice,  yet  oa 
the  expiration  of  the  term,  notice  to  quit  was  unnecessary. 

A  landlord,  by  instrument  under  seal,  agreed  to  execute  a  lease  of 
premises  for  six  years  from  the  1st  of  January,  1833,  with  liberty  to 
the  tenant,  in  case  he  should  please  to  do  so,  to  surrender  the  premises 
on  the  1st  of  January,  1838,  on  giving  six  months'  previous  notice  is 
writing,  and  in  case  the  tenant  should  intend  giving  up  possesuon  of 
the  premises  on  the  1st  of  January,  1839,  he  was  to  give  six  months' 
previous  notice  in  writing((/),  and  it  was  further  agreed,  that  as  oftoi 
as  the  landlord  should  renew,  he  would,  from  time  to  time,  as  required 
by  the  tenant,  grant  him  a  new  lease  at  the  same  rent  for  a  term  not 
less  than  six  years :  notice  to  quit  was  not  served  by  either  party,  nor 
was  any  demand  made  by  the  tenant  of  any  new  lease,  but  the  land* 
lord,  on  the  2nd  of  January,  1839,  made  a  demand  of  possession,  and 
upon  an  ejectment  it  was  ruled  that  he  was  entitled  to  recover.  By 
an  executory  contract  for  a  lease,  a  party  agreed  to  let  a  dwelling* 
house  and  premises  for  the  term  of  twenty-one  years,  determinable  at 
seven  and  fourteen  years,  at  a  yearly  rent,  and  the  tenant  having 
quitted  without  giving  previous  notice  at  the  end  of  the  first  8even{e) 
years,  it  was  ruled  that  the  holding  could  only  be  determined  by  re* 
gular  notice  to  quit.  A  lease  granted  to  hold  for  seuen^  /aurieeih  or 
tweniy^one  years,  is  in  effect  a  lease  for  tweniy'^me  years,  determinable 

(b)  Huffsll  V.  Armitatead,  7  Carr.  &  476;  Leasee  Fogarly  e.  Dooley*  Hayes 
P.  56.  &  J.  App.  40. 

(c)  Doe  dem.  Tilt  v.  Stratton,  4  Binff.  (d)  Jack  dem.  Thompeon  v.  Andrcvi, 
446;  1  Moo.  &  P.  183;  3  Carr.  &  P.  i  Jebb&  S.543;  1  Irish  Law  Ren.  2Sa, 
164,  S.  C. ;  Doe  dem.  Bromfield  o.  Smith*  S.  C. ;  hot  aee  Lessee  Fogartj  v.  Dooleji 
6  East,  530 ;  2  Smith,  570 ;  Doe  denu  Hayes  &  J.  App.  40. 

Oldershaw  v.  Breach,  6  Espin.  N.  P.  C.         (e)  Ch^man  p.  Towner»  6  Mees.  & 
106 ;   and  see  Doe  dem.   Thomson  o.      W.  100. 
Amej»  4  P.  &  Dav.  177;  12  Ad.  &  Ell. 
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onIy(/)  at  the  option  of  the  lessee,  on  his  giving  six  months' Q/)  pre- 
vious notice  for  that  purpose,  at  either  of  the  intervening  periods,  and 
unless  such  notice  be  delivered  by  the  lessee  in  due  time,  it  becomes 
an  absolute  lease  for  the  following  period. 

18.  After  a  yearly  tenancy  has  continued  for  many  years  without 
any  contract  in  writing,  great  difficulty  is  often  experienced  on  the 
trial  of  an  ejectment,  to  shew  on  which  of  the  rent*days,  or  at  what 
precise  period  the  holding  commenced,  and  the  landlord  must  give 
some  evidence(A)  of  the  commencement  of  the  tenancy,  for  the  pur- 
pose of  establishing  the  sufficiency  of  his  notice  to  quit. 

If  a  notice  be  given  to  quit  on  the  25th  of  March,  or  other  day 
certain,  and  is  delivered  to  the  tenant  personally,  and  either  read  by 
him,  or  explained  to  him,  and  he  does  not  then  object  to  the  time  of 
quitting(t),  such  an  acquiescence  will  be  left  to  the  jury  as  primA  facie 
evidence  of  the  commencement  of  the  holding  at  the  time  mentioned 
in  the  notice,  but  if  the  tenant  cannot  read,  or  does  not  read(y)  the  no- 
tice when  delivered,  no  such  inference  can  be  raised.  Where  the  tenant, 
on  receiving  the  notice,  merely  said(A)  he  should  go  out  as  soon  as  he 
could  suit  himself  with  another  house,  Lord  Ellenborough  submitted 
to  the  jury,  whether  the  tenant  meant  that  rather  than  involve  himself 
in  litigation,  he  would  quit  posssession  as  soon  as  he  could  get  another 
house,  although  he  could  not  be  legally  turned  out,  or  whether  he 
should  be  understood  as  admitting  that  the  tenancy  would  be  regularly 
determined  by  the  notice.  So  a  receipt  passed  to  the  tenant  for  a  year's 
rent  up  to  a  particular  day,  is  prima  fajcie  evidence(/)  of  a  holding 
from  that  day,  but  as  this  kind  of  evidence  is  only  presumptive,  the 
tenant  is  at  liberty  to  offer  evidence  which  may  rebut  any  such  infe- 
rence.    However,  evidence  of  acquiescence  by  a  tenant  after  the  time 
specified  in  the  notice  for  quitting  has  expired(m),  will  not  be  allowed 
to  have  any  operation. 

A  tenant  being  applied  to  on  his  landlord's  part,  respecting  the 


(/)  Dann  v.  Spurrier,  3  Bos.  &  P. 
399;  7  Vesey,  231 ;  Doe  dtm,  Webb  ». 
Dixon,  9  East,  16;  Price  v.  Dyer,  17 
Vesey,  356. 

(^)  Goodrigbt  dem.  Hall  v.  Ricbard- 
8on.  3  T.  R.  462, 

(A)  Doe  dem,  Asb  o.  Calvert,  2  Campb. 
N.  P.  C.  388. 

(0  Doe  djem,  Clarges  v.  Forster,  13 
East,  405 ;  Doe  dem.  Leicester  v.  Biggs, 
2  Taunt.  109 ;  and  see  Rudge  dem.  Hull 
r.  McCarthy,  4  Irish  Law  Rep.  157. 


( j)  Thomas  dvm,  Jonea  v.  Thomas,  2 
Campb.  N.  P.  C.  647. 

(Ji)  Doe  dem.  Baker  ».  Wombwell,  2 
Campb.  N.  P.  C.  559;  Oakapple  dem. 
Green  o.  Copous,  4  T.  R.  361;  Doe 
dem.  Ashe  t;.  Lehane,  Longf.  &  Towns. 
259. 

(Q  Doe  dem^  Castleton  v.  Samuel,  5 
Espin.  N.  P.  C.  173. 

(m)  Brown  r.  Burtensbaw,  7  Dowl.  k, 
Ry.  603,  by  Bayley,  Just. 
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commeocement  of  his  holding,  answered  that  it  began  on  Lady-day ; 
a  notice  to  quit  was  served  accordingly  by  the  purchaser  of  the  land- 
lord's estate,  to  whom  the  answer  was  communicated,  and  Lord  EUen- 
borough(it)  refused  to  permit  the  tenant  to  shew  that  his  holding  com- 
menced at  a  different  period,  and  observed  it  was  immaterial  whether 
the  inaccuracy  of  the  information  proceeded  from  design  or  inadver- 
tence :  the  rule  of  law  is  clear,  that  where  one,  by  his  words  or  con- 
duct, wilfully  causes  another  to  believe(o)  the  existence  of  a  certab 
state  of  iacts,  and  induces  him  to  act  on  that  belief,  so  as  to  alter  hia 
own  previous  position,  the  former  is  concluded  from  averring  against 
the  latter  a  different  state  of  things  as  existing  at  the  same  time. 

Where  a  yearly  tenant  delivered  a  notice  of  giving  up  possession 
at  the  end  of  three  mouths(/>)  to  the  landlord's  agent,  who  neither  ex- 
pressed assent  or  dissent  on  the  subject.  Lord  Kenyon  ruled  that,  al- 
though the  landlord  might  have  insisted  on  a  six  months'  notice,  yet 
there  was  evidence  of  acquiescence  in  the  receipt  of  the  notice  by  the 
agent  without  expressing  dissent.  Under  a  lease  for  three  lives  re- 
newable for  ever,  reserving  a  yearly  rent  payable  half-yearly  in  March 
and  September,  in  consequence  of  some  misapprehension,  rec^pts  were 
passed  by  the  landlord  from  1803  until  1827,  as  for  half-yearly  gales 
of  rent  falling  due  in  May  and  November :  all  the  cestuique  vies  hav- 
ing died,  a  notice  was  served  requiring  the  tenant  to  quit  on  the  1st  of 
May  following,  and  upon  an  ejectment  by  the  landlord,  the  Elxcheqaer 
held  the  notice  to  quit  invalid,  and  ordered  a  non-suit  to  be  entered, 
but  upon  a  suit  in  Equity  between  the  same  parties,  for  specific(9)  per- 
formance of  the  covenant  for  renewal,  the  Chief  Baron  expressed  his 
opinion  that  the  landlord  ought  to  have  succeeded  in  the  ejectment,  as 
there  had  been  a  pajrment  of  rent  for  a  long  period  on  the  1st  of  May 
and  1st  of  November,  which  was  sufficient  to  establish  a  yearly  hold- 
ing, commencing  on  one  of  those  particular  days. 

19.  The  custom  of  the  country  where  the  lands  are  situated  is  ad- 
missible evidence,  for  the  purpose  of  shewing  the  time  of  the  com- 
mencement of  a  yearly  holding :  where  notice  was  personally  served 
upon  a  tenant  on  the  27  th  of  September,  to  quit  at  the  expiration  of 
the  term  for  which  he  held  the  lands(r),  when  the  tenant  said :  "  I 

(n)  Doe  dem.  Eyre  o.  Lambly,  2  Es-  {p)  Sfairlev  v.  Newman,  1  Espin.  N. 

pin.  N.  P.  C.  635 ;  Lessee  Frewen  v.  P.  C.  266 ;  but  see  Johnstone  v.  Had- 

Aherne,  Longf.  &  T.  264;  4  Irish  Law  dlestone,  4  B.  &  Cress.  937,  hj  Bavlej, 

Rep.  180,  S.  C.  J.,  contra. 

(jui)  Pickard  o.  Sears,  6  Ad.  k  Ell.  (q)  Lysaght  v.  Callanan,  Hayes,  141- 

474,  by  Lord  Denman,  C.  J. ;  2  Nev.  &  152,  by  Joy,  Ch.  B. ;  but  see  Turner  r. 

P.  491,  S.  C. ;  Gregg  ».  Wells,  2  P.  &  Allday,  Tyrw.  &  Gr.  819. 

Dav.  296  i  10  Ad.  &  £11. 90,  S.  C.  (r)  Doe  dem,  Milnes  v.  Lamb,  Adams 
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hope  Mr.  M.  does  not  mean  to  turn  me  out :"  Holroyd,  Justice,  per- 
mitted the  lessor  to  prove  the  existence  of  a  general  custom  in  that 
part  of  the  country  in  which  the  premises  were  situated,  to  let  lands 
from  Lady-day  to  Lady-day,  and  as  the  tenant's  rent  appeared  to  be 
payable  at  Michaelmas  and  Lady-day,  the  jury  were  directed  to  pre- 
sume that  the  land  had  been  let  according  to  the  custom.  So  where 
premises  sought  to  be  recovered  consisted  of  a  farm,  part  of  a  consider- 
able estate,  the  usage  of  the  estate  was  held  to  afford  evidence(«)  of 
the  commencement  of  the  tenancy.  If  rent  be  reserved  payable  at  the 
usual  feasts  of  the  year,  without  naming  them,  the  law(^)  implies  that 
Lady-day  and  Michaelmas  are  meant,  as*  being  the  most  usual  days 
for  payment  of  rent.  In  great  part  of  Ireland  it  is  customary  for 
tenants  to  enter  on  their  farms,  and  commence  rent  from  Lady-day, 
and  this  usage,  in  many  cases,  may  assist  a  party  in  proving  the  com- 
mencement of  a  tenant's  holding. 

on  £j.  315 ;  Farley  dm.  Mayor  of  Can-  (s)  Doe  dem.  KmderBlej  v,  Hughes,  7 

terbury  v.  Wood,  1  Eqnn.  N.  P.  C.  108 ;  Mees.  &  W.  139. 

Holland  v.  Foster,  1  Irish  Circ.  Rep.  (0  Harrm^n  v.  Wise,  2  Ro.  Abr. 

501,  bj  Lefroy,  B. ;  Stormont  v.  Brown,  450,  Reservation,  M.  pi.  2. 

1  Irish  Circ.  Rep.  578. 
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20.  A  NOTICE  to  quit  ought  to  be  binding  on  all  parties  con- 
cerned at  the  time  when  it  is  given,  and  should  not  depend  for  its 
validity  upon  any  subsequent  recognition  by  the  landlord,  for  the 
tenant  is  to  act  upon  the  notice  at  the  time,  and,  therefore,  it  should  be 
such  as  he  may  act  upon  with  security  :  the  person  to  whom  the  no- 
tice is  given,  ought  to  be  assured  at  the  time  of  its  receipt,  and  when 
he  is  to  act  upon  it,  that  if  he  deliver  up  possession  at  the  end  of  six 
months,  he  will  be  acquitted  of  all  further  claims  for  future  rent. 
Where  a  lease  was  made  for  twenty-one  years,  determinable  at  the  end 
of  fourteen  years,  upon  giving  six  months'  previous  notice  in  writing 
by  landlord  or  tenant,  their  respective  heirs  or  executors,  under  bis 
or  their  respective  hands  :  the  lessor  made  his  will,  appointing  three 
executors,  and  after  the  testator's  decease,  two  of  the  executors  gare 
the  lessee  notice  in  writing,  on  behalf  of  themselves  and  of  the  third 
executor,  to  quit  on  the  expiration  of  the  first  fourteen  years  of  the 
term:  upon  the  trial  of  an  ejectment  it  appeared(a)  that  the  third  exe- 


(a)  Right  dem.  Fisher  v.  Cuthell,  5      N.  P.  C.  149,  S.  C. 
East,  491  ;  2  Smith's  Rep.  83 ;  5  Espin. 
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cutor  was  abroad,  and  had  not  given  any  express  authority  to  put  an 
end  to  the  holding,  and  it  was  decided  that  the  notice  by  two  of  the 
executors  was  invalid,  because  the  proviso  required  that  any  notice  in 
defeasance  of  the  estate,  should  be  given  under  the  respective  hands  of 
the  executors,  and  no  evidence  had  been  offered  to  shew  that  the  exe- 
cutors who  signed  the  notice  acted  by  the  authority  of  the  absent  exe- 
cutor. In  a  subsequent  case(6),  Lord  Tenterden  observed,  that  the 
ground  of  the  preceding  decision  was,  that  the  executors  were  joint-te- 
nants, and  where  a  mode,  specifically  pointed  out,  was  to  be  pursued, 
in  order  to  put  an  end  to  a  subsisting  term,  requiring  the  concurrence 
of  all  the  joint-tenants,  that  a  notice  by  some  of  them  only  would  have 
no  operation. 

21.  If  lands  are  holden  from  year  to  year  under  joint-tenants,  a 
notice  to  quit  given  by  one  of  them(c),  on  behalf  of  himself  and  his 
companions,  will  effectually  determine  the  tenancy ;  and  where  joint- 
tenants  demise  from  year  to  year,  each  may  put  an  end  to  the  holding, 
so  far  as  it  operates  upon  his  own  share,  whether  his  companions  concur 
with  him  or  not.  Upon  an  ejectment  in  which  separate  demises  were 
laid,  in  the  names  of  four  joint-tenants,  it  was  ruled({f)  that  three  of  the 
joint-tenants,  who  had  given  regular  notices  to  quit,  were  entitled  to 
recover  their  respective  shares.  The  true  character  of  a  yearly  holding 
under  joint-tenants(e)  is,  not  that  the  tenant  holds  from  each  the  share 
of  each,  so  long  as  he  and  each  shall  please,  but  that  he  holds  the 
whole  of  aU  so  long  as  he  and  all  shall  please ;  and  a  notice  to  quit  by 
any  one  of  the  joint-tenants,  effectually  puts  an  end  to  that  tenancy  : 
the  tenant  has  a  right,  upon  a  notice  to  quit  by  any  one  joint-tenant,  to 
relinquish  the  whole^  and  unless  he  comes  to  a  new  arrangement  with 
the  other  joint- tenants,  as  to  their  shares,  he  is  compellable  to  do  so  ; 
because,  if  a  person  contracts  to  become  sole  tenant  of  a  farm,  it  would 
be  a  hardship  to  compel  him  to  hold  undivided  shares  of  it ;  and  if  a 
tenant  has  a  right  to  treat  the  notice  by  one  joint-tenant  as  putting  an 
end  to  the  entire  holding,  the  other  joint-tenants  must  have  the  same 
right,  as  it  cannot  be  optional  on  one  side,  and  on  one  side  only. 

22.  The  notice  to  quit  may  be  given  by  the  authorized  agent  of  the 
landlord,  but  it  has  not  been  satisfactorily  settled,  what  previous  au- 

ib)  Doe  dem.  Aslin  v.  Summerset t,  1  Green  v.  Baker,  8  Taunt.  241 ;  2  Moore, 

B.  &  Adol.  141.  189. 

(c)  Y>oedem.  Aslin  v.  Summersett,  I  (d)  Doe  efem.  Whayman  v,  Chaplin,  3 

B.   &  Adol.  135;  Doe  dem.  Elliott  v.  Taunt.  120. 

Hnlme,  2  Mann.  &  Ry.  433,  and  the  (e)  Due  dem,  Aslin  v.  Summersett,  1 

note;  Doe  dem,  Kindersley  v.  Hughes,  7  B.  &  Adol.  140,  by  Ld.  Tenterden;  AU 

Mees.  &  W.   139  ;    and  see  Doe  dem.  ford  v.  Yickery,  Carr.  &  Marsh.  280, 
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thority  warranto  an  agent  in  serving  notice  to  quit.  In  IreLmd,  an 
ejectment  grounded  upon  notice  to  quit  is  often  resorted  to,  as  a  mode  of 
enforcing  payment  of  rent,  and  where  an  agent  was  empowered  to  col- 
lect rents  and  enforce  their  payment,  it  was  considered  he  had  authority 
to  bring  an  ejectment  on  the  demise  of  his  principal,  for  non-payment 
of  rent,  where  there  was  a  subsisting  lease,  or  to  proceed  by  notice  to 
quit,  in  case  of  a  yearly  holding ;  and  if  any  doubt  was  raised  in  respect 
of  the  previous  authority  of  the  agent  to  serve  such  notice,  the  bringing 
an  ejectment(/)  grounded  on  it,  was  considered  a  sufficient  recognition 
of  the  agency,  or  rather,  as  evidence  of  a  prior  authority  by  the  prin- 
cipal for  that  purpose.  The  Judges  of  the  Queen's  Bench  agreed,  in 
Eire's  case(^),  that  a  bailiff  could  not,  by  virtue  of  his  office,  enter  for 
a  condition  broken(A),  without  special  authority,  because  his  duty  is  to 
take  care  of  the  land,  and  receive  the  profits  for  his  employer,  but  that 
he  could  not  acquire  new  land  by  entry  for  a  condition,  which  the  em- 
ployer never  enjoyed,  as  the  right  of  entry  is  a  matter  at  his  employer's 
option  to  refuse  or  to  accept,  and  to  make  such  option  does  not  apper- 
tain to  the  bailiff's  duty.  In  a  subsequent  case  it  was  decided,  that  an 
entry  by  a  stranger,  without  authority(e),  in  order  to  take  advantage 
of  a  condition  broken,  would  be  available,  if  assented  to  before  the  day 
of  the  demise  in  ejectment. 

An  agent  empowered  to  receive  rente,  and  to  let  lands,  has  autho- 
rity(y)  to  determine  a  yearly  tenancy,  by  the  service  of  a  notice  to' quit 
on  behalf  of  his  principal ;  but  where  a  person  was  appointed  to  receire 
and  collect  rents,  and  to  enforce  their  payment.  Lord  Lyndhurst^A) 
held  that  the  agent  had  no  authority,  under  such  a  power,  to  receive 
notices  to  quit,  and  that  any  notice  delivered  to  him  by  a  tenant,  of  his 
intention  to  quit,  was  not  a  sufficient  notice  to  put  an  end  to  the  hold- 
ing. Upon  the  trial  of  an  ejectment  brought  on  the  demise  of  several 
trustees,  it  appeared  that  a  notice  to  quit  signed  by  Charles  King,  and 
purporting  to  be  given  by  him  as  agent  of  all  the  trustees,  was  duly 
served  for  the  purpose  of  putting  an  end  to  a  yearly  holding  under 


(/)  Lessee  Conner  v.  M'Carthy,  Bat- 
ty,  643 ;  Lessee  Commissioners  of  Wide 
Streets  v. ,  3  Law  Rec.  63 ;  Les- 
see Stewart  v.  Sisson,  Hayes,  512;  Les- 
see Cooper  V.  Flynn,  3  Irish  Law  Rep. 
472. 

{g)  Eire's  case.  Moor.  52 ;  Ayer  r. 
Orme,  2  Dyer,  221,  B. ;  Dalison,  53,  pL 
31;  Pilkington's  case,  5  Rep.  76,  A.; 
Dixoii  v.  Smalley,  Skinn.  413. 

(h)  Colt  V,  The  Bishop  of  Coventry, 
Hobart,  154. 


(i)  Fitcbet  V.  Adams,  2  Stra.  1128; 
and  see  Ld.  Audley  p.  Pollard*  Cro. 
Eliz.  561,  by  Gawdy,  J.  s  Co.  Litt.  258, 
A* 

( /}  Doe  denu  Ld.  Manvers  v.  Mij»m, 
2  Moo.  &  Rob.  56;  Doe  denu  Marsack 
V.  Read,  12  East,  57 ;  WiUoDsoa  «.  Col- 
ley,  5  Burr.  2694. 

(A)  M'Intyre  o.  M*Nab's  Trustees,  5 
Wils.  &  Shaw,  299*303;  Reports  of 
Scotch  Appeals  to  the  Lords,  8th  July* 
1831. 
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them.  The  agent  having  died  before  the  trial,  in  order  to  shew  he  was 
authorized  to  act  for  the  trustees,  a  written  instrument  was  produced, 
which  was  signed  by  some  of  the  trustees  prior  to  the  service(/)  of  the 
notice,  and  by  others  subsequently.  It  was  objected  that  the  authority 
was  insufficient,  as  it  had  not  been  signed  by  all  the  trustees,  when  the 
notice  to  quit  was  delivered ;  but  the  Court  held  that  the  occupier, 
having  received  notice  to  quit,  purporting  to  be  given  on  the  part  of 
all  the  lessors  of  the  plaintiff,  had  then  such  a  notice  as  he  could  act 
upon  with  certainty  at  the  time  it  was  given,  and  that  the  subsequent 
recognition  by  all  the  trustees  of  the  authority  of  the  agent,  before(m) 
the  day  of  the  demise  laid  in  the  ejectment,  rendered  the  notice  to  quit 
valid  from  the  time  when  it  was  given. 

However,  where  a  notice  to  quit  signed  by  one  Grylls,  as  the  land- 
lord's agent,  was  served  upon  a  yearly  tenant,  and  upon  the  trial  of  an 
ejectment  it  appeared  that  the  landlord  had  resided  abroad  for  several 
years,  that  Grylls  had  managed  his  affairs  in  his  absence,  and  received 
bis  rents,  and  had  received  rent  from  the  tenant  to  whom  the  notice 
was  directed  :  after  verdict  for  the  plaintifi'(n),  upon  motion  to  enter 
a  nonsuit  because  a  mere  receiver  ofrent  had  not,  as  such,  an  authority 
to  determine  the  estate  of  a  tenant  from  year  to  year,  by  giving  notice 
to  quit ;  Bay  ley,  Justice,  held  it  was  a  question  for  the  jury,  whether 
Grylls  had  implied  authority,  but  that  in  this  case  there  was  no  subse- 
quent recognition  by  the  principal  of  the  agent's  authority  to  put  an 
end  to  a  yearly  holding  by  notice,  and  that  any  such  recognition,  un- 
less made  prior  to  the  day  of  the  demise  in  ejectment,  would  be  un- 
availing :  Littledale,  Justice,  observed,  that  if  Grylls  had  not  autho- 
rity to  give  such  notice  at  the  time  it  was  served,  or  at  least  when  the 
half-year  mentioned  in  it  began  to  run,  no  subsequent  recognition  of 
his  authority  would  make  it  valid :  and  Parke,  Justice,  added,  that 
that  even  if  a  subsequent  recognition  of  the  authority  of  an  agent 
could,  in  any  case,  be  sufficient,  it  ought,  at  all  events,  to  be  made  before 
the  day  of  the  demise  laid  in  the  ejectment,  as  the  plaintiff'  must  shew 
a  right  to  the  possession  on  that  day :  and  a  new  trial  was  directed.  A 


(J)  GoodMetiem,  King  v.  Woodward, 
3  B.  &  Aid.  689;  and  see  Roe  dem.  Dean 
and  Chapter  of  Rochester  v*  Pierce,  2 
Camph.  N.  P.  C.  96. 

(m)  See  the  observations  of  Bayley,  J. 
ou  this  case,  in  Doe  dem.  Mann  v.  Wal- 
ters, 10  B.  &  Cress.  632. 

(n)  Doe  dem,  Mann  v.  Walters,  10  B. 
k  Cress.  626;  5  M.  &  Ry.  357;  Doe 
dem,  Lyster  v.  Gold  win,  2  Q.  B.  Rep. 


143;  1  Gale  &  Dav.  463;  and  see  Doo 
dem.  Ld.  Man  vers  v.  Mizem,  2  Moo.  & 
Rob.  56;  Doe  dem.  Kindersley  o.  Hughes, 
7  Mees.  &  W.  139;  Doe  dem.  Marsack 
V.  Read,  12  East,  57;  Paul  Pry  dem. 
Ld.  Sligo  V.  Davitt,  3  Irish  Law  Rep. 
146;  Lessee  Stewart  v.  Sisson,  Hayes, 
512 ;  Lessee  Cooper  v,  Flynn,  3  Irish 
Law  Rep.  472. 
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notice  to  quit  by  an  agent  in  his  own  name,  instead  of  being  gi7en(o) 
on  behalf  of  his  prindpal,  is  insufficient ;  but  such  a  notice  may  be 
supported,  if  it  be  8hewn(p)  that,  at  the  time  of  its  service,  the  tenant 
was  aware  of  the  agency  of  the  person  who  signed  it ;  however,  unless 
the  tenant  can  safely  act  under  the  notice,  at  the  time  it  is  given,  no 
subsequent(j)  adoption,  or  ratification,  will  make  it  valid.  An  autho- 
rity to  determine  a  yearly  holding  may  be  given  verbally,  and  need  not 
be  in  writing(r),  and  such  verbal  authority  is  admissible  in  evidenee, 
although  the  agent  was  furnished  with  a  letter  of  attorney  to  recrive 
rent,  and  for  other  purposes ;  but  an  opinion  has  been  intimated,  that 
a  person  serving  notice  to  quit,  and  professing  to  act  under  a  letter  of 
attorney(«),  is  bound  to  produce  the  authority  on  which  he  relies. 

A  notice  to  quit  being  given  by  a  person  who,  on  the  trial  of  an 
ejectment,  stated  he  had  authority  from  the  attorney  of  the  mortgagee 
to  receive  and  reduce  the  rents  of  the  property,  and  that  he  had  giren 
numerous  notices  to  the  tenants  of  the  mortgaged  premises  to  quit, 
three  or  four  of  whom  had  gone  out  in  consequence:  after  verdict  for 
the  plaintiff  (^),  upon  motion  to  enter  a  nonsuit,  because  the  notice  was 
given  by  an  agent  of  an  agent,  and  that  no  recognition  of  it  by  the 
principal  was  proved,  Tindal,  C.  J.,  observed,  there  should  have  been 
evidence  of  authority  to  give  notice,  or  of  a  recognition  by  the  princi* 
pal,  and  that  the  Court  would  be  carrying  their  decision  beyond  any  of 
the  cases  which  had  appeared,  by  holding  that  a  notice  by  an  agent  of 
an  agent  was  sufficient,  without  any  evidence  of  recognition  by  the 
principal :  and  a  new  trial  was  ordered. 

A  person  who  demised  a  house  from  year  to  year,  entered  into 
partnership,  when  receipts  were  passed  to  the  tenant  for  his  rent  in  the 
names  of  all  the  partners,  and  notice  to  quit  in  the  name  of  the  lessor 
alone(tt)  was  deemed  sufficient,  as  the  receipts  given  in  the  names  of  the 
partners,  did  not  prove  that  the  legal  estate  was  transferred  to  them. 
Where  two  tenants  in  common  agreed  to  divide  their  property,  and 
Blackacre  being  allotted  to  one  of  them  as  his  share  in  severalty,  he 
distrained  on  the  tenant  occupying  Blackacre,  who  then  paid  him  the 
entire  rent :    notice  to  quit  being  given,  it  was  objected(tr),  on  the 


(o)  Doe  (iem.  Lyster  v.  Goldwin,  2  Q. 
B.  Rep.  143;  1  Gale  &  Dav.  463  ;  and 
see  22  Law  Mag.  103. 

( »)  Pry  dem.  Ld.  Sligo  r.  Davitt,  3 
Irish  Law  Rep.  146. 

(o)  Doe  dem»  Lyster  v.  Goldwin,  2  Q. 
B.  kep.  143. 

(r)  Lessee  Latouche  r.  Latimer,  cited 
3  Irish  Law  Rep.  148 ;  Lessee  Commis- 


sioners of  Wide  Streets  v. 


3  Law 


Rec.63. 

{s)  Lessee  Frewen  p.  Ahon,  4 
Law  Rep.  181 ;  Longf.  &  T.  364. 

(0  Doe  denu  Rhcraes  v.  Robinson,  3 
Bing.  N.  C.  677 ;  4  Scott,  396,  S.  C. 

(tt)  Doe  dem.  Green  p.  Baker,  8  Taunt. 
241 ;  2  Moore,  189;  Doe  i2em.  Marsack 
V.  Read,  12  East,  59. 

(tr)  Doe  denu  Prichitt  o.  Mitcbdl,  I 
Bro.  &  Bing.  1 1 ;  3  Moore,  229,  S.  C. 
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trial  of  an  ejectment,  that  before  execution  of  the  partition-deed,  the 
lessor  of  the  plaintiff  could  not  recover  possession  of  Blackacre  on 
his  sole  demise,  but  it  was  ruled,  that  after  paying  the  entire  rent, 
under  the  distress,  to  the  lessor  of  the  plidntiff,  the  tenant  could 
not  dispute  his  title  to  the  premises.  A  receiver  appointed  by  a 
Court  of  Equity,  is  considered  the  agent(a;)  of  all  the  parties  in  the 
cause  or  matter,  who  are  interested  in  the  property,  and  is  competent 
to  put  an  end  to  a  yearly  holding  by  notice ;  but  it  seems(y)  the  notice 
should  state  it  was  served  by  him  in  such  capacity,  and  it  is  not  requi- 
site,  upon  the  trial  of  an  ejectment,  to  prove  any  authority  from  a  Mas- 
ter in  Chancery,  or  officer  of  the  Court,  to  adopt  such  a  mode  of  pro- 
ceeding. A  notice  to  quit  delivered  by  the  known  agent(z)  of  a  cor- 
poration, or  by  the  steward  of  a  dean  and  chapter,  is  sufficient  to  put  an 
end  to  a  yearly  tenancy,  without  other  evidence  of  his  authority ;  but  a 
notice  by  a  rector  and  churchwardens,  requiring  a  yearly  tenant  to  give 
up  premises  to  the  rector  and  churchwardens  for  the  time  being(a),  was 
deemed  invalid,  because  such  persons  are  not  a  continuing  body,  like  a 
body  corporate,  and  churchwardens  are  not  privies  to  the  acts  of  their 
predecessors. 

Where  an  in&nt  becomes  entitled  to  the  reversion  of  an  estate, 
subject  to  yearly  holdings,  the  tenancy  (6)  cannot  be  defeated  without 
giving  the  ordinary  notice  to  quit :  a  guardian  of  the  infant's  fortune, 
or  a  receiver  appointed  by  a  Court  of  Equity,  by  notice  served  on  the 
infant's  behalf,  may  put  an  end  to  the  holding ;  and  where  there  is  no 
guardian  or  receiver,  a  notice  signed  by  the  in&nt(c)  would  be  suffi- 
cient, as  a  proceeding  with  a  view  of  obtaining  either  payment  of  the 
rent,  or  possession  of  the  property,  must  be  considered  for  the  infant's 
benefit. 

23.  The  notice  to  quit  should  be  delivered  to  the  tenant  personally 
in  every  instance  where  it  can  be  done,  and  its  object  explained  to  him 
at  the  time,  and  such  personal  service  may  be  effected  either  on  the 
demised  premises  or  elsewhere  ;  however,  if  the  notice(d)  be  delivered 
to  any  child  or  servant  of  the  tenant  of  the  age  of  sixteen  years  or  up- 
wards, or  to  the  tenant's  wife  at  his  usual  place  of  abode,  it  will  be 

(x)  Lessee  Crosbie  v.  Barry,  1  Jones  06. 

&  Carey,  106 ;  1  Irish  Law  Rep.  232,  (a)  Doe  dem.  Brooks  v.  Fairclough,  6 

S.  C. ;  Liessee  Keating  v,  Cleary,  Excb.  M.  k  Selw.  40. 

Easter,  ]84d;   6  Irish  Law  Kep.  — ;  (6)  Maddon  dem.  Baker  v.  White,  2 

Wilkinson  v.  Colley,  5  Barr.  2694 ;  Doe  T.  R.  159. 

dem.  Marsack  v.  Read,  12  East,  57.  (c)  Duncan  o.  Couch,  1  Irish  Circ. 

(y)  Anon.  I  Irish  Circ.  Rep.  553.  Rep.  573. 

(2)  Roe  dem.  Dean  and  Chapter  of  (jl)  1  Geo.  IV.  c.  41,  s.  2,  Irish. 
Rochester  o.  Pierce,  2  Campb.  N.  P.  C. 
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sufficient*  Personal  service  of  a  notice  is  not,  in  general,  necessary(e), 
and  any  service  of  a  notice  to  quit,  raising  a  fair  presumption(/)  that 
it  reached  the  tenant's  hands,  will  support  a  verdict  in  ejectment  for 
the  landlord.  Where  it  appeared  in  evidence  on  the  trial  of  an  ejects 
ment  that  the  doors  of  the  several  dwelling-houses  on  the  demised  pre- 
mises were  shut,  and  that  the  occupiers  of  some  of  the  bouses  were 
within,  that  the  occupiers  of  other  houses  had  gone  away,  and  that  the 
person  who  was  employed(^)  to  serve  notices  to  quit,  being  unable  to 
gain  admittance,  posted  a  copy  of  the  notice  on  each  of  the  outer 
doors,  and  stated  aloud  at  each  door  the  object  of  the  notice,  and  it 
was  also  shewn  that  the  aid  of  a  military  force  was  required  for  the  pro- 
tection of  the  persons  engaged  in  serving  the  ejectments,  the  Court 
held  the  evidence  sufficient  to  warrant  a  jury  in  presuming  that  the 
notices  had  reached  the  hands  of  the  several  parties  interested.  If  seve- 
ral persons  hold  as  joint-tenants,  a  notice  to  quit  served  upon  any  one 
of  them(A)  for  himself  and  his  companions,  will  be  sufficient,  even 
though  some  of  the  parties  should  not  reside  on  the  demised  premises; 
and  if  lands  are  hidden  by  a  corporate  body  as  yearly  tenants,  a  notice 
to  quit  should  be  addressed(t)  to  the  corporation,  and  served  on  its 
principal  officers. 

Every  person  serving  a  notice  to  quit  should  endorse  on  the  origi- 
nal or  duplicate  notice(j),  retained  by  him,  a  memorandum,  stating  the 
time  and  mode  of  service  upon  each  individual,  as  in  case  of  the  death 
of  the  person  effecting  such  service,  a  memorandum  so  endorsed  in  the 
usual  course  of  business,  and  corroborated  even  by  slight  circumstances, 
would  be  admissible  evidence  to  establish  the  hct  of  service. 

24.  A  notice  to  quit  delivered  to  an  undertenant(A),  on  behalf  of  a 
chief-landlord,  will  be  ineffectual,  as  no  privity  of  contract  exists  be- 
tween such  parties ;  but  a  notice  to  quit  served  by  a  landlord  on  bis 
immediate(/)  tenant  to  put  an  end  to  his  yearly  holding,  will  defeat  the 
interest  of  any  undertenant  on  the  premises.  An  immediate  tenant 
holding  from  year  to  year,  having  voluntarily  and  without  notice  given 


(0  Widger  v.  Browning,  Moo.  & 
Malk.  27 ;  Doe  dem.  Griffiths  o.  Marsh, 
4  T.  R.  464. 

(/)  Doe  dem.  Neville  o.  Donbar, 
Moo.  &  M.  10,  and  the  note ;  Doe  dem, 
Ld.  Bradford  v.  Watkins,  7  East,  553 ; 
and  see  Doe  denu  Buross  v.  Lucas,  5 
Espin.  N.  P.  C.  153. 

(g)  Doe  dem.  Commissioners  of  Edu- 
cation V,  M*Loughlin,  1  Fox&  Sm.  60. 

(A)  Doe  dem.  Lord  Bradford  v.  Wat- 
kins,  7  East,  553 ;  Doe  dem,  Ld.  Macart- 


ney V.  Crick,  5  Espin.  N.  P.  C.  197. 

(0  Doe  dem.  Lord  Carlisle  v.  Wood- 
man, 8  East,  228. 

(A  Doe  dem,  PatteshaU  o.  Tnrftffd, 
3  B.  &  Adol.  890 ;  and  see  Poole  p, 
Dicas,  1  Bing.  N.  C.  649 :  Faman  r. 
TisdaU,  1  Irish  Circ.  Rep.  5. 

(A)  Pleasant  dem,  Ha^ton  r.  Benson* 
14  East,  234 ;  Ware  v.  Bailej,  Supple, 
ment  to  Kinahan*s  Civil  Bill  Digest, 
108. 

(0  Roe  17.  Wiggs,  2  New  Rep.  380. 
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up  the  part  of  the  lands  which  he  retained  in  bis  own  possession  to  his 
lessor,  it  was  decided(m)  that  notice  to  quit  by  such  chief-landlord, 
served  upon  an  undertenant  in  possession  of  the  remaining  part  of  the 
demised  premises,  was  ineffectual  for  the  purpose  of  putting  an  end  to  the 
yearly  holding  of  the  undertenant ;  if,  however,  the  intermediate  lessee 
had  surrendered  his  interest  by  deed^  then  the  chief-landlord,  as  against  an 
undertenant,  would  be  considered  an  assignee  of  the  intermediate  estate, 
and  it  would  be  competent  for  him  by  notice  to  quit  in  his  own  name 
to  defeat  the  interest  of  such  undertenant*  In  order,  however,  to  enti- 
tle an  intermediate  tenant  to  notice  to  quit  after  the  expiration  of  his 
lease  for  a  definite  term,  it  must  appear  that  rent  was  paid  by  him  to 
his  landlord,  or  was  paid(7i)  by  him  to  some  other  person  with  the 
landlord's  assent,  or  there  must  be  some  evidence  of  assent  by  the 
landlord  to  the  continuance  of  the  holding.  Lands  being  let  to  a  per- 
son from  year  to  year,  who  underlet  to  one  Badger  and  to  several 
undertenants,  the  chief-landlord  served  notices  to  quit  on  all  the  un- 
dertenants, in  consequence(o)  of  which  Badger  quitted,  and  his  part  of 
the  premises  remained  unoccupied  for  a  year ;  the  original  lessee  after- 
wards underlet  such  unoccupied  part,  and  continued  in  possession  of 
the  whole  of  the  premises  by  his  undertenants;  and  Lord  EUenborough 
was  of  opinion  that  the  original  landlord  could  not  recover  against  his 
immediate  lessee  for  the  use  and  occupation  of  such  part  during  the 
time  it  was  unoccupied,  because,  under  the  circumstances,  the  chief- 
landlord  was  guilty  of  an  eviction  as  to  the  part  of  the  premises  which 
Badger  occupied.  Where  a  person  entered  into  possession  under  a 
contract  of  sale,  which  was  never  carried  into  execution,  and  the  ven- 
dee underlet  to  one  Street,  who  underlet  to  Fairbanks :  possession  was 
demanded  from  Fairbanks,  who  alone  occupied(p)  the  premises,  and 
upon  motion  for  a  new  trial  after  a  verdict  in  ejectment  for  the  vendor, 
on  the  ground  that  the  vendee  being  tenant  at  will,  his  tenancy  could 
not  be  determined  by  demand  of  possession  from  the  actual  occupier, 
it  was  ruled  that  the  demand  of  possession  made  on  Fairbanks  entitled 
the  vendor  to  recover. 

25.  Tenant  from  year  to  year  having  ceased  to  occupy  the  demised 
premises,  his  son-in-law  entered  into  possession,  but  no  rent  was  paid 
by  either  during  the  son-in-law's  occupation :  notice  to  quit  was  served 

(m)  Pleasant  denu  Hajton  v.  Benson,  C.  94. 

14  East,  234.  (p)  Roe  dem.  Blair  v.  Street  and  Fair. 

(n)  Jack  dem,  O'Brien  v.  Tiernan,  1  banks,  2  Ad.  &  £11.  329;  4  Nev.  &  M. 

Jebh&S.  117.  42. 

(«)  Burn  r.  Phelps,  1  Stark.  N.  P. 
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on  the  son-in-law(9),  and  an  ejectment  being  brought,  the  original 
tenant  took  defence,  and  insisted  he  should  have  got  notice  to  quit,  but 
it  was  decided  that,  in  the  absence  of  evidence  to  the  contrary,  it 
might  be  presumed  that  the  son-in-law  entered  as  assignee,  and  the 
notice  was  deemed  sufficient.     So  where  a  person  is  in  the  visible  oc- 
cupation and  management  of  demised  premises,  and  by  his  conduct  and 
demeanour  assumes  the  character  of  a  beneficial(r)  occupier,  a  notice 
to  quit  delivered  to  him  will  be  effectual  to  put  an  end  to  a  yearly  hold- 
ing, though  it  should  be  proved  on  the  trial  of  an  ejectment  for  reco- 
very of  possession  that  such  person  was  only  in  the  capacity  of  a  ser- 
vant.    Upon  the  death  of  a  tenant  from  year  to  year,  where  no  admi- 
nistration is  obtained,  any  person  holding  the  possession,  or  assuming 
the  ownership,  may  be  treated  as  assignee  of  the  interest.  One  Davies 
held  a  farm  as  yearly  tenant,  and  his  widow,  who  remained  in  posses- 
sion after  his  decease,  was  served  with  notice  to  quit :  it  was  contended 
on  the  trial  of  an  ejectment  that  she  was  not  proved  to  be  the  personal 
representative  of  the  deceased  tenant,  but  Littledale,  Justice,  ruled, 
that  unless  the  defendant  shewed  that  letters  of  administration(«)  bad 
been  obtained  of  the  effects  of  the  late  tenant  the  landlord  was  entitled 
to  recover,  and  that  the  mere  possibility  of  there  being  a  personal 
representative  was  not  sufficient  to  defeat  the  ejectment ;  however,  in 
the  case  of  Doe  v.  Bradbury(^)  a  circuitous  course  appears  to  have 
been  pursued  for  the  purpose  of  defeating  a  yearly  holding  afiter  the 
death  of  the  tenant.     One  Burgess  having  died  intestate,  and  being  in 
possession  of  premises  as  a  yearly  tenant  at  the  time  of  his  death,  his 
widow  entered  and  paid  rent  for  some  years,  when  she  married  the 
defendant  Bradbury,  who  also  paid  rent  for  several  years :  the  defen- 
dant's wife  having  died,  and  the  landlord's  agent  having  obtained  ad- 
ministration of  the  effects  of  Burgess,  an  ejectment  was  brought  in  the 
name  of  the  agent  and  administrator,  without  serving  any  notice  to 
quit,  and  after  a  verdict  in  his  favour,  the  Court,  upon  motion  for  a 
new  trial,  held  that  the  widow  being  executrix  de  son  tort,  the  defen- 
dant, her  second  husband,  was  to  be  considered  as  occupying  the 
premises  merely  as  bailiff  of  the  personal  representative  of  Burgess, 

(a)  Doe  dem.  Morris  v.  Williams,  6  B.  («)  Rees  dem,  Mears  v.  Perrot,  4Ctfr. 

&  Cress.  41 ;  9  D.  &  Ry.  30 ;  Doe  dem,  &  P.  230 ;  Jones  dem.  Lord  Lortoo  r. 

Batten  v.  Murless,  6  M.  &  Selw.  1 10.  Murphj,  2  Jebb  &  S.  323 ;  Nosent  devu 

(r)  Doe  dem,  James  v.  Staunton,  I  Keane  v.  Lord  Bantnr,  2  Ha£.  &  Br. 

ChitW's  Rep.  118;  2  B.  &  Aid.  37l>  S.  156. 

C. ;  Doe  dem.  Cuff  v,  Stradling,  2  Stark.  (0  Doe  v,  Bradbury,  2  Dowliag  & 

N.  P.  C.  187  ;  Gulliver  dem.  Clarke  v.  Ry.  706. 
Swift,  2  Ld.  Kenyon's  Rep.  512. 
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and  that  the  landlord's  agent  had  a  right  to  recover.  This  case  does 
not  afford  a  precedent  which  can  be  safely  followed^  as  few  instances 
occur  where  it  would  be  prudent  for  a  landlord  or  his  agent  to  take  out 
administration  of  the  effects  of  a  deceased  tenant,  by  means  of  which 
the  parties  might  be  involved  in  troublesome  accounts  with  the  credi- 
tors or  next  of  kin  of  the  intestate  tenant. 

26.  Payment  of  a  yearly  rent  at  stated  periods  is  the  usual  criterion 
of  tenancy  for  the  purpose  of  rendering  notice  to  quit  necessary.  A 
party  entering  into  possession  under  a  contract  to  purchase(u),  which 
is  afterwards  rescinded,  may  be  turned  out  without  notice  to  quit ;  but 
if  the  intended(t?)  purchaser  held  the  premises  as  a  yearly  tenant  at 
the  time  of  making  such  contract,  a  notice  to  quit  must  be  served  for 
the  purpose  of  putting  an  end  to  the  original  tenancy.  Upon  a  yearly 
letting  made  by  tenant  for  life,  the  person  in  remainder(t£;)  may  reco- 
ver possession  when  his  title  accrues  without  notice  to  quit,  unless  a 
new  tenancy  be  created  by  receipt  of  rent  or  recognition  of  the  hold- 
ing. So  a  creditor  by  elegit^  whose  title  has  relation  back  to  his 
judgement(a;),  may  defeat  any  tenancy  created  subsequently  to  the 
entry  of  his  judgement,  though  prior  to  the  issuing  of  the  writ  of  ele» 
gitj  without  notice  to  quit. 

27.  Receipt  of  rent  by  a  landlord  which  accrued  due  after  the  ex- 
piration of  a  notice  to  quit(y),  is  considered  to  be  a  recognition  of  a 
subsisting  tenancy,  and  if  unexplained  is  a  waiver  of  the  notice.  If 
there  be  fraud(z)  or  contrivance  on  the  part  of  the  tenant  in  paying 
the  rent,  or  if  the  payment  be  accompanied  by  circumstances  shewing 
there  was  no  intention  of  continuing  the  tenancy,  or  if  the  money  were 
paid(a)  after  the  landlord  had  told  the  tenant,  it  was  not  to  prejudice 
the  notice,  or  if  it  were  paid  as  compensation  for  the  injury(&)  done 
by  the  tenant  in  retaining  possession  of  the  premises,  such  circum- 
stances would  afford  no  ground  for  presuming  a  waiver.  Where  the 
tenant  had  been  in  the  habit  of  paying  his  rent  to  the  landlord's 


(if)  Right  (tern.  LewiB  v.  Beard,  12 
East,  210;  Doe  dem.  Newby  v,  Jackson, 
1  B.  &  Cress.  448;  2  D.  &  Ry.  414; 
Ball  V.  Cullimore,  5  Tyrw.  753;  2  Cro. 
li.  &  Rose.  120 ;  Doe  dem.  Moore  v. 
Lawder,  1  Stark.  N.  P.  C.  308. 

(v)  John  V,  Jenkins,  3  Ttfw.  170 ;  1 
Cro.  &  Mees.  227 ;  Doe  dem.  Gray  v. 
Staoion,  Tyrw.  &  Gr.  1005;  1  Mees.  & 
W.  695,  S.  C. 

(to)  Doe  dem.  Martin  v.  Watts,  7  T. 
R   83 

(x)  Doe  dem.  Putland  v.  Hilder,  2  B. 


&  Aid.  782. 

(y)  Goodright  dem.  Charter  v.  Cord- 
went,  6  T.  R.  219;  and  see  Doe  dem. 
Cheny  v.  Batten,  1  Cowp.  243 ;  Jack 
dem,  Croker  v.  Orpen,  2  Jebb  &  S.  545. 

(z)  Zoucfa  ciem.Ward  9.  Willingale,  I 
H.  Bla.  311. 

(a)  Doe  dem.  Cheny  v.  Batten,  1 
C}owp.  245. 

(b)  Goodright  dem.  Charter  v.  Cord- 
went,  6  T.  R.  220 ;  Zouch  dem.  Ward 
0.  WilUngale,  1  H.  Bla.  312. 
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banker,  and  it  appeared  that  the  banker's  clerk  received  a  quarter's 
rent  which  became  due  after  the  expiration  of  the  notice  to  quit,  being 
then  ignorant  that  any  such  notice  was  served  or  any  ejectment  brought, 
Lord  EUenborough  held(c)9  that  although  receipt  of  rent  was  prtma 
facie  a  waiver  of  the  notice,  yet  as  the  money  was  received  by  an  agent 
who  was  ignorant  of  the  steps  taken  by  his  principal  to  determine  the 
holding,  and  in  the  usual  routine  of  business,  without  any  special  au- 
thority, the  notice  remained  in  force.  A  tenant  holding  over  after  the 
expiration  of  a  regular  notice  to  quit  g^ven  by  his  landlord,  is  not  lia- 
ble to  be  distrained  for  rent  alleged  to  have  accrued  due(£/)  after  the 
determination  of  his  holding,  without  some  evidence  of  a  renewal  of 
the  tenancy ;  but  if  the  tenant  submits  to  the  distress,  and  the  de- 
mand(e)  is  satisfied,  the  tenancy  will  be  renewed  and  the  notice  will  be 
defeated. 

28.  A  notice  to  quit  is  an  acknowledgment  of  a  subsisting  tenancy, 
and  if  it  be  obeyed  the  tenant  cannot  be  deemed  a  trespasser ;  therefore, 
a  second  notice  to  quit  at  a  later  period  than  the  time  mentioned  in 
the  first  notice(/')  operates  as  a  waiver  of  the  original  notice,  unless 
it  be  stated^/)  expressly  or  can  be  reasonably  inferred  that  the  landlord 
did  not  mean  to  abandon  such  prior  notice.  If  a  landlord  after  the 
expiration  of  a  notice  to  quit  serve  a  second  notice,  that  unless  the 
tenant  quit  in  fourteen  days  he  shall  be  required  to  pay(A)  double  va- 
lue, the  latter  notice  being  merely  intended  for  the  recovery  of  double 
value  does  not  amount  to  a  waiver  of  the  original  notice.  So  a  second 
notice  given  pending  an  ejectment(t)  grounded  on  a  former  notice  to 
quit,  was  held  not  to  be  a  waiver,  as  it  was  only  intended  to  take  effect 
in  case  the  ejectment  should  happen  to  be  unsuccessful.  A  landlord, 
after  service  of  notice  to  quit,  promised  not  to  dispossess  his  tenant(/) 
until  the  lands  should  be  sold :  the  premises  having  been  sold  in  some 
months  after  the  notice  expired,  the  tenant  refused  to  quit  an  demand^ 
and  was  held  to  be  a  trespasser  from  the  expiration  of  the  notice. 


(c)  Doe  dem.  Ash  v,  Calvert,  2  Campb. 
N.  P.  C.  387 ;  and  see  Doe  dem,  Shold- 
ham  V.  Lawlor,  1  Irish  Circ.  Rep.  302. 

(ji)  Jenner  o.  Clegg,  1  Moo.  &  Rob. 
213 ;  Bridges  v.  Smith,  5  Binff.  410;  4 
Moo.  &  P.  470 ;  Treston  v,  Uandcock, 
Smy  tho*s  Rep.  6 ;  Daly  v.  Colbert,  3  Irish 
Law  Rep.  355;  1  Irish  Circ.  Rep.  150. 

(e)  Zouch  (/ey7t.Ward  o.  Willingale,  I 
H.  Bla.  311. 

(/)  Doe  denu  Brierly  p.  Palmer,  16 
East,  53 ;  Barton  t;.  Cordv,  M*C.  &  Y. 
278;  Doe  dem,  Scott  v.  Miller,  2  Carr. 


&  P.  318 ;  Longan  v.  Walsh,  1  Irish 
Circ.  Rep.  32-225. 

Of)  Doe  dem»  Williams  o.  Hnmphrejs, 
2  East,  240;  Lessee  Cooper  v.  FI71U1, 3 
hrish  Law  Rep.  472. 

(Ji)  Doe  dem.  Digby  v.  Steel,  3  Campb. 
N.  P.  C.  237 ;  Messenger  v.  ArmstroDg, 

1  T.  R.  53. 

(i)  Doe  dem.  Williams  9.  Humphreys, 

2  East,  237;  but  see  Barton  v.  Cordj, 
M'Cl.  &  Y.  278;  1  Carr.  &  P.  664. 

SO  Whiteacre  dem.  Bonltv.  Symonds, 
Sasti  13. 
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29.  On  the  expiration  of  a  lease,  when  notice  was  unnecessary,  the 
landlord  gare  notice  requiring  the  tenant  to  quit  the  premises  '^  you 
hold  under  me,"  which  was  ruled(A)  only  to  be  a  demand  of  posses- 
sion, and  not  an  acknowledgment  of  a  subsisting  tenancy.  Separate 
demises  in  ejectment  being  laid  in  the  names  of  the  same  persons  on 
different  days,  the  defendant,  for  the  purpose  of  shewing  he  was  not  a 
trespasser  on  the  day  mentioned  in  the  first  demise,  or  that  such  tres- 
pass, if  any,  was  waived,  proved  a  notice  to  quit  by  the  lessors  of  the 
plaintiff,  requiring(/)  him  to  give  up  possession  of  the  premises  <<  which 
he  held  under  them  as  tenant  at  will,  or  firom  year  to  year,"  and  it  was 
ruled  that  proof  of  such  notice  by  the  defendant  did  not  preclude 
him  from  disputing  the  title  of  the  lessors  of  the  plaintiff  on  the  day 
mentioned  in  the  second  demise  by  setting  up  a  prior  outstanding 
term. 

30.  A  tenant  having  left  apartments  without  notice  of  his  intention 
to  quit,  it  was  ruled(m)  that  the  landlord  had  not  dispensed  with  the 
necessity  of  such  notice  by  putting  up  bills  and  endeavouring  to  let  the 
apartments,  or  by  keeping  fires(ft)  in  the  rooms. 

31.  It  is  not  absolutely  necessary  that  a  notice  to  quit  should  be 
given (o)  in  writing,  unless  required(p)  by  the  contract  of  the  parties, 
but  it  seems  that  an  authority  to  serve  a  written  notice  to  quit  does 
not  warrant  an  agent  or  bailiff  to  give(j')  a  verbal  notice  for  that  pur- 
pose; it  is,  however,  the  uniform  course  of  proceeding  to  deliver  a 
written  notice  to  the  tenant.  The  original  notice  intended  to  be  given 
in  evidence  should  be  signed(r)  by  the  landlord  or  by  his  authorized 
a^ent,  and  a  compared  copy  should  be  delivered  to  the  tenant  perso- 
nally, and  its  object  should  be  then  explained  to  him,  and,  if  required, 
the  original  notice  should  be  produced.  It  is  said  that  the  handwri- 
ting(«)  of  the  landlord  or  of  his  agent  to  the  notice  need  not  be  proved 
ou  the  trial,  but  in  the  absence  of  such  testimony  it  must  be  shewn 
that  authority  was  given  by  the  landlord  to  put  an  end  to  the  tenancy. 
If  it  is  intended  that  the  ejectment  founded  on  the  notice  shall  contain 


(h)  Doe  dem,  Godsell  v.  Inglis,  3 
Taunt.  54;  Doe  dem,  Wilcockson  v. 
Lynch,  2  Chitty's  Rep.  683. 

(f)  Lessee  Lord  Ferrard  o.  Agnew, 
Batty,  288. 

(m)  Redpath  v.  Roberts,  3  Espin.  N. 
P,  C.  225. 

(n)  Griffith  v.  Hodges,  1  Carr.  &  P. 
419. 

(o)  Doe  dem,  Ld.  Macartney  v.  Crick, 
5  Esp.  N.  P.  C.  196 ;  Roe  dem.  Dean 
and  Chapter  of  Rochester  o.  Pierce,  2 


Camph.  96 ;  Doe  dem^  Huddlestone  v, 
Johnston,  M'Cl.  &  Y.  147. 

(p)  Right  dem,  Fisher  v.  Cnthell,  5 
East,  491 ;  Cadby  v.  Martinez,  1 1  Ad. 
&  Ell.  720 ;  3  P.  &  Dav.  386. 

iq)  Lessee  Wood  v.  Aheame,  6  Irish 
Law  Rep.  95 ;  Doe  dem,  Duke  of  Bed* 
ford  V.  Kightley,  7  T.  R.  63. 

(r)  2  Stark.  Evidence,  301. 

(/)  Commissioners  of  Wide  Streets  v. 
,  3  Law  Rec.  63,  cited  nom.  Doe 
V,  Pen,  Longf.  &  T.  266. 
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several  demises,  and  it  is  uncertain  which  of  the  demises  may  be  re- 
sorted to,  the  several  lessors  of  the  plaintiff  should  authorize  some 
person  as  their  agent  to  determine  the  holding,  as  it  is  not  prudent  to 
depend(/)  upon  any  subsequent  recognition  of  the  authority. 

32.  The  notice  should  be  positive  and  unconditional,  and  should 
not  allow  the  tenant  any  alternative.  A  notice,  however,  requiring 
the  tenant  to  quit,  or  that  the  landlord  should(tf)  insist  on  double  rent, 
was  considered  sufficient,  as  the  latter  part  of  the  notice  was  only 
meant  to  acquaint  the  tenant  with  the  consequences  of  holding  over, 
and  not  to  give  him  the  option  of  a  new  agreement.- 

33.  If  several  subjects  be  included  in  one  demise  from  year  to  year, 
a  notice  to  quit  must  extend  to  all  the  subjects  comprised  in  the  de- 
mise, and  any  notice  restrained  to  a  part  will  not  be  available,  though 
it  is  not  essential  that  each  of  the  parcels  should  be  specifically  referred 
to  in  the  notice.  A  notice  to  quit(v)  the  '*  farm,  lands,  and  premises, 
with  the  appurtenances,  which  you  hold  of  me,"  was  held  to  extend  to 
and  include  tithes. 

34.  The  notice  must  be  so  framed  as  not  to  deceive  the  tenant; 
but  if  the  intention  of  the  party  serving  the  notice  is  manifest,  the 
Court  will  not  suffer  it  to  be  vitiated  by  an  obvious  mistake,  and  will 
endeavour  to  give  it  a  rational  interpretation.  A  misdescription  of  the 
premises  in  a  notice  to  quit  will  not  be  &tal(tr),  if  they  be  designated 
in  such  a  manner  as  not  to  mislead  the  party.  So  a  notice  g^ven  at 
Michaelmas,  1795,  to  quit  at  Lady-day,  which  will(a;)  be  in  the  year 
1795,  was  held  a  valid  notice  for  Lady-day,  1796  ;  and  upon  a  notice, 
dated  the  27  th  of  September,  which  was  served  on  the  following  day, 
requiring  the  tenant  to  quit  **  at  Lady-day  next,  or  at  the  end  of  your 
current  year,"  although  the  current  year(^)  expired  on  the  following 
day,  which  was  the  29th  of  September,  the  Court  held  that  they  were 
bound  to  give  such  a  meaning  to  an  ambiguous  expression  as  would 
effectuate  the  intention  of  the  parties,  and  that  the  current  year  ought 
to  be  construed  to  apply  to  a  period  after  the  expiration  of  six  months, 
so  as  to  give  the  notice  validity.  Where  land  and  buildings  were 
holden  by  a  yearly  tenant,  the  land  from  the  2nd  of  February  and  the 


(0  Doe  dem.  Rhodes  v,  Robinson, 
4  Scott,  396  ;  3  Bing.  N.  C.  677. 

(ti)  Doe  dem.  Matthews  v.  Jackson,  1 
Doug.  175 ;  Doe  tiem.  Digby  v.  Steel,  3 
Campb.  N.  P.  C.  l\5. 

(v)  Doe  dem.  Morgan  v.  Church,  3 
Campb.  N.  P.  C.  71;  Doe  dem.  Rodd  v. 
Archer,  14  East,  245 ;  and  see  Malone 
r.  Wolfe,  2  Huds.  &  Br.  207. 


(w)  Doe  dem.  Cox  v.  Roe,  4  Espin. 
N.  P.  C.  185 ;  Doe  dem.  Rodd  t?.  Ar- 
cher, 14  East,  245 ;  Doe  dem.  Arm- 
strong ».  Wilkinson,  4  P.  &  Dar.  328: 
12  Ad.  &  Ell.  743,  S.  C. 

(x)  Doe  dem.  Duke  of  Bedford  r. 
Kightley.  7  T.  R.  63. 

(y)  Doe  dem.  Lord  Htmtingtower  r. 
Culliford,  4  D.  &  Ry.  248. 
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buildings  from  the  1st  of  May,  a  notice  was  served  on  the  22nd  of  Oc- 
tober, 1833,  to  quit  ^Uheland  and  buildings  at  the  expiration  of  half 
a  year  from  the  delivery  of  the  notice,  or  at  such  other  time  or  times 
as  yoMT  present  year's  holding  in  the  premises  or  any  part  thereof  shall 
expire  after  the  expiration  of  half  a  year  from  the  delivery  of  this 
notice :  upon  an  ejectment,  in  which  the  demise  was  laid  on  the  4th 
of  February,  1835,  it  was  ruled,  that  as  to  the  lands(z)  the  notice 
was  to  be  considered  a  notice  to  quit  on  the  2nd  of  February,  1835, 
and  that  the  landlord  might  recover  both  land  and  buildings  after  that 
day  in  ejectment,  and  that  the  word  "  present"  in  the  notice  should  be 
rejected  as  surplusage.  Persons  entitled  as  devisees  in  trust,  being 
also  appointed  executors,  gave  a  notice  to  quit,  describing  themselves 
inaccurately  as  executors,  though  they  had  no  interest(a)  in  the  estate 
in  that  capacity,  and  it  was  ruled  that  the  misdescription  was  imma- 
terial. 

35.  A  lease  of  lands  by  deed,  since  the  new  style,  to  hold  from  the 
feast  of  St.  Michael,  must  be  taken  to  mean  from  New  Michaelmas, 
and  cannot  be  shewn  by  extrinsic  evidence  to  refer  to  a  holding(&) 
from  Old  Michaelmas:  and  a  notice  to  quit  at  Old  Michaelmas, 
though  given  half  a  year  before  New  Michaelmas,  cannot  be  supported. 
So  if  an  indenture  of  lease  be  made  for  twenty-one  years,  commencing 
from  Michaelmas,  determinable  at  the  end  of  the  first  seven  or  fourteen 
years  by  the  lessee,  on  his  giving  six  months'  previous  notice  in  writing, 
a  notice  ^ven  by  the  lessee  in  November,  to  quit  at  Midsummer(c), 
instead  of  Michaelmas,  for  the  purpose  of  putting  an  end  to  the  term 
on  the  expiration  of  the  first  fourteen  years,  was  held  to  be  invalid, 
though  the  lessor  was  aware  of  the  mistake  at  the  time,  and  the  Court 
held  that  the  covenant  to  pay  rent  could  not  be  got  rid  of  by  any  no- 
tice to  quit  which  was  not  in  accordance  with  the  proviso  introduced 
into  the  lease  for  the  purpose.  If  there  be  no  covenant,  a  notice  which 
is  perfectly  understood(c/)  between  the  parties  will  be  sufficient,  but  a 
proviso  or  covenant  in  a  deed  cannot  be  deemed  satisfied  by  a  notice  to 
quit  inconsistent  with  its  stipulations. 

36.  Where  the  period  of  the  commencement  of  the  holding  is  not 

(z)  Doe  dem,  Williams   v.  Smith,  5  (c)  Cadby  v.  Martinez,  3  P.  Sc  Dav. 

Ad.  &  £11.  350 ;  6  Nev.  k  M.  829,  S.  386 ;  1 1  Ad.  &  Ell.  720,  S.  C. 

C. ;  Doe  dem.  Kinderslej  v,  Hughes,  7  (.d)  Doe  dem.  Hall  v.  Benson,  4  B.  A: 

Me€8.  &  W.  139.  Aid.  588 ;  Denn  dem.  Peters  v.  Hopkin- 

(a)  Right  dem.  Fisher   v.  Cuthell,  5  son,  3  D.  &  Ry.  507  ;  Doe  dem.  Willis 

Espin.  N.  P.  C.  149.  v.  Perrin,  9  Carr.  &  P.  467 ;  Doe  dem. 

(6)  Doe  dem.  Spicer  v.  Lea,  11  East,  Hinde  v.  Vince,  2  Campb.  N.P.C.  256; 

312;  Smith  t?.  Walton,  8  Bing.  235;  1  Demi  dem.  Willsn  v.  Walker,  Peake's 

Moo.  &  So.  380,  S.  C.  Additional  Cases,  194. 
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known  with  certainty,  notice  should  be  delivered  requiring  the  tenant 
to  quit  at  the  end  of  the  current  year  of  his  tenancy(e)9  which  shall  ex- 
pire next  after  the  end  of  half  a  year  from  the  service  of  the  notice.   It 
is  not  necessary  that  a  notice  to  quit  should  refer  to  any  spedfic  day, 
as  a  notice  requiring  a  tenant  to  quit  either(y^  on  the  25th  of  March, 
or  on  the  8  th  of  April,  next  ensuing,  has  been  deemed  sufficient.     So 
a  notice  may  be  framed  in  general  terms,  to  quit  at  the  expiradon  of  the 
current  year(g)y  or  at  the  expiration  of  the  term  for  which  yon  hold(A) 
the  same,  or  to  quit  on  or  about(t)  the  end  of  sixcalendarmonthsfrom 
the  29th  of  September  next  ensuing :  but  in  all  cases  of  a  yearly  hold- 
ing, it  is  essential  that  six  calendar  months  shall  be  suffered  to  elapse 
between  the  service  of  the  notice,  and  the  day  of  the  demise  laid  in  the 
ejectment.     A  notice  to  quit  need  not  be  framed  in  any  precise  or  par- 
ticular form,  but,  if  g^ven  by  a  tenant,  must  denote  an  intention  of  de- 
livering up  the  premises  at  the  lawful  time.     A  notice  by  a  tenant  of 
his  intention  to  quit,  without  indicating  any  time(j'),  or  from  hence- 
forth, or  forthwith,  cannot  be  supported,  though  it  is  not  necessary  to 
state  any  precise  time  of  quitting.     A  notice  by  a  tenant  of  his  inten- 
tion to  give  up  possession  of  the  premises  at  the  expiration  of  the  cur- 
rent year  of  his  tenancy,  will  be  deemed  sufficient  after  six  calendar 
months  have  elapsed  from  the  time  of  its  service.  It  is  to  be  observed, 
that  the  tacit  acquiescence  of  a  tenant  in  a  notice  to  quit  served  on  him, 
can  afford  no  evidence(A)  of  the  commencement  of  his  holding  unh 
specific  day  of  quitting  be  definitively  named. 

37.  A  common  error  prevails  in  Ireland,  that  possession 
premises  should  be  demanded  shortly  after  the  expiration  of  the  time 
specified  in  a  notice  to  quit,  and  prior  to  the  service  of  an  ejectment. 
It  is  the  duty  of  a  tenant  to  restore  possession  of  a  yearly  holding 
at  the  time  fixed  by  the  notice,  and  proof  of  any  further  demand(/)  is 
unnecessary,  on  any  proceeding  by  ejectment  in  the  superior  courts ; 
but  in  a  similar  proceeding  by  civil-bill  in  the  court  of  the  assistant- 
barrister,  a  demand  of  possession  after  the  period  of  quitting  mentioned 


(e)  Doe  dem.   Phillips    v.  Butler,  2  20,  S.  C. 

Espin.  N.  P.  C.  589 ;  Doe  dem,  Digbj  v.  (A)  Doe  dem.  Milnes  r.  Laml>,  Adjuns 

Steel,  3  Camp.  N.  P.  C.  1 17.  on  Ejectment,  316. 

(/)  Doe  dem,  Mattbewson  v.  Wright-  (t)  Howard  v.  Wemsley,  6  Espin.  N. 

man,  4  Esptn.  N.  P.  C.  5 ;  Doe  dem.  Lord  P.  C.  53. 

Huntingtower  v.  Culliford,  4  D.  &  Ry.  (/)  Goode  v.  Howells,  4  Mees.  &  W. 

248.  198. 

(g)  Doe  dem.  Baker  v.  Wombwell,  2  (A)  Ru<tee  dem.  Hull  v.  M'Cartlij.  4 

Campb.  N.  P.  C.  559 ;  Doe  dem.  Camp-  Irish  Law  Kep.  157- 

bell  V.  Scott,  6  Bing.  362;  4  Moo.  &  P.  (Q  Wilkinson  o.  Colley,  5  Burr.  2G98. 
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in  the  notice,  and  before  service  of  the  civil-bill,  is  required  by  Sta- 
tute, and  must  be  proved. 

38.  Where  small  rents  have  been  paid  for  a  long  series  of  year8(m) 
without  any  variation,  such  payments  merely  afford  evidence  of  title  to 
the  rents,  and  not  to  the  land :  the  presumption  is,  that  they  are  quit- 
rents  or  chief-rents,  and  in  order  to  recover  possession,  the  clsdmant 
must  deduce  title  to  the  land,  and  cannot  be  suffered  to  rest  his  case 
exclusively  on  tlie  fact  of  rent  being  paid,  and  of  notice  to  quit. 

(m)  Doe  dem.  Whittick  v.  JohosoD,  Oow*8  N.  P.  C.  173,  by  Holroyd,  J. 
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CHAPTER  IIL 


SURRENDER. 


1.  Nttture  of  a  Surrender. 

2.  Operation  of  Statute  of  Fraud»  on 

Surrenders. 

3.  Leasehold  Interest  may  he  surren- 

dered by  Instrument  in  Writings 
not  under  SeaL 

4.  Surrenders  upon  Condition. 

5.  Existence    of  intervening  Estate 

prevents  Surrender. 

6.  Entire  Estate  must  be  transferred 

in  order  to  take  Effect  as  a  Sur^ 
render. 

7.  Difference  between  Surrender  and 

Merger. 

8.  Surrender   can    only   be   effected 

where  the  reversionary  Estate  is 
of  a  higher  Degree. 

9.  Term  for  Fears  in  aater  droit,  will 

not  merge  in  a  Freehold  Estate 
belonging  to  a  Party  m  Air  own 
Right. 

10.  Surrender  must  pass  a  present^  or 

immediate  Interest, 

11.  Acceptance  of  new  Lease  is  a  Sur^ 

render,  by  implication,  of  former 
Lease. 

12.  Lease  for  Life,  or  for  Fears,  may 


be  surrendered  by  Acceptance  of 
vaUd  parol  Demise. 

13.  A  new  Lease  mustpass  an  Interetl 

according  to  the  Contract,  m  order 
to  cause  implied  Surrender  of 
former  Lease. 

14.  An  old  Lease  expressly  surrender- 

ed, not  revived,  though  new  Least 
utterly  void. 

15.  Acceptance   of  Possession  of  de- 

mised Premises  by  Lessor  frm 
his  Lessee,  is  a  Surrender  £y  Act 
of  Law. 

16.  Itfmlied  Surrender  may  be  effected 

by  Transfer  of  demised  Premiset 
to  another,  unlh  the  Lessor's  C(m- 
currence. 

17.  What  Change  in  the  Nature  of  a 

Tenancy  will  produce  an  implied 
Surrender. 

18.  Effect  of  Surrender  or  Merger  of 

^nterriediate  Lease  upon  hsi 
dies  for  Rent  reserved  by  Under* 
lease. 

19.  Operation   of  Surrender  to  me 

Joint-tenant, 


1.  A  suRRBNDBR  is  a  transfer,  or  relinquishment(a),  by  mutual 
agreement,  of  an  estate  for  life,  or  for  years,  to  a  person  having  an  es- 
tate immediately  expectant  in  remainder,  or  reversion.  By  the  com- 
mon law,  an  estate  for  life,  or  for  years,  of  lands  in  possession,  thongh 
originally  created  by  deed,  might  have  been  surrendered  by  parol(b)i 
without  any  deed  or  instrument  in  writing,  and  livery  of  seisin  was  not 
required(c)  for  the  purpose  of  completing  the  surrender  of  a  freehold 
interest 

Surrenders  are  either  express,  or  by  operation  of  law.  An  express 
surrender,  or  surrender  in  fact,  is  produced  by  the  use  of  any  expres- 
sions clearly  denoting  the  lessee's  intention  in  prtBsenti  to  yield  up  his 
estate.     A  surrender  by  operation  of  law  occurs  where  a  tenant  accepts 


^a)  Co.  Litt  337,  B. ;  1  Saund.  235, 
B.  note  9. 
(b)  Co.   Litt.  338,   A. ;    Thursby  v. 


Plant,  1  Saund.  236»  nota  9. 

(c)  2  Ro.  Abr.498,  Surrender,  K..  pL 
3 ;  Wilston  o.  Pilkney,  1  Ventr.  %it 
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a  new  demise  from  his  lessor  inconsistent  with  a  prior  lease  of  the  same 
premises,  or  where  the  parties  join  in  some  act  manifesting  their  inten- 
tion that  the  original  holding  shall  be  relinquished. 

2.  The  Statute  of  Fraud8(d)  enacts :  '^  that  no  leases,  estates,  or 
interests,  either  of  freehold,  or  term  of  years,  or  any  uncertain  interest 
of,  in,  to,  or  out  of  any  lands,  tenements,  or  hereditaments,  shall  be  as- 
signed, gpranted,  or  surrendered,  unless  by  deed  or  note  in  writing, 
signed  by  the  parties  so  assigning,  granting,  or  surrendering  the  same, 
or  their  agents  thereunto  lawfully  authorized  by  writing,  or  by  act  and 
operation  of  law." 

This  provision  of  the  Statute  extends  to  yearly  holdings,  which  there- 
fore cannot  be  made  the  subject  of  assignment(e),  or  of  surrender(/^, 
without  a  deed  or  instrument  in  writing,  unless  by  operation(^)  of  law. 
A  lease  cannot  be  surrendered  by  the  mere  cancellation(A)  of  the  inden- 
ture, without  writing,  though  done  by  mutual  consent ;  nor  will  the  cir- 
cumstance of  the  lessee's  part  of  the  lease  being  in  the  hands  of  the  land- 
lord in  a  cancelled  state(t),  afford  any  ground  for  presuming  there  had 
been  a  surrender  in  writing,  nor  impose  on  the  tenant  the  burthen  of 
shewing  how  it  came  to  be  in  that  condition.  A  lease  was  granted  by 
the  Bishop  of  Durham,  before  a  former  lease  of  the  same  premises, 
which  was  made  to  another  person,  had  expired,  and  the  former  lease 
was  not  shewn  to  have  been  surrendered,  but  was  produced  from  the 
Auditor's  office  with  the  seals  torn  oflP,  and  a  custom(^')  was  proved  of 
sending  the  old  leases  to  the  office,  before  any  renewal  was  granted, 
where  they  were  cancelled  by  the  officer:  the  Court  decided  that  these 
facts  afforded  evidence  from  which  a  jury  might  presume  that  the  first 
lessee  had  consented  to  the  grant  of  the  second  lease,  so  as  to  determine 
his  interest  by  act  and  operation  of  law. 

3.  A  deed  is  not  essential  for  the  purpose  of  surrendering(A)  a  lease- 
hold estate,  whether  freehold  or  chattel ;  an  instrument  signed  by  the 
party,  though  not  under  seal,  being  sufficient  to  satisfy  the  Statute  in 
respect  of  such  estates,  as  well  as  a  deed.   However  a  rent,  or  other  in- 


(d)  7  Will.  III.  c.  12,  8.  1,  Iriflh;  29 
Car.  II.  c.  3,  s.  3,  English. 

(e)  Botting  v.  Martin,  1  Campb.  N.P. 
C.  317. 

(/)  Mollett  V.  Brayne,  2  Campb.  N. 
P.  C.  103. 

(g)  Grimman  v.  Legge,  8  B.  &  Cress. 
326;  2M.  &  Ry.  438. 

(A)  Magennis  dem.  Close  v.  Mac  Cul- 
logh,  Gilb.  Eq.  Rep.  235;  Roe  dem.  Ld. 
Berkeley  o.  The  Archb.  of  York,  6  East, 
86;  2  Smith,  166,   S.  C. ;    Wootley  t?. 


Gregory,  2  Yonnge  &  J.  536. 

(t)  Doe  dem,  Courtail  v.  Thomas,  9 
B.  &  Cress.  288;  4  M.  &  Ky.  218,  S.C. 

0)  Walker  v.  Ricliardson,  2  Mees.  & 
W..  882 ;  Thomas  v.  Cook,  2  B.  &  Aid. 
119;  2  Stark.  N.  P.  C.  408. 

(A)  Farmer  dem.  Earl  v.  Rogers,  2 
Wils.  26;  Goodright  dem.  NicTiols  v. 
Mark,  4  M.  &  Selw.  30 ;  Doe  dem.  Wy. 
att  V.  Stagg,  5  Bing.  N.  C.  564 ;  7  Scott, 
690. 


614 


DISSOLUTION  OF  THE  TENANCY. 


corporeaI(/)  hereditament,  or  an  estate  in  remainder,  or  reveruoB,  or 
any  things  lying  in  grant,  can  only  be  transferred  or  surrendered  by  an 
instrument  under  seal.  Tenant  for  life  in  possession,  and  tenant  for 
life  in  remainder,  having,  before  the  Statute  of  Frauds,  joined  in  apa- 
rol  surrender  to  the  reversioner  in  fee,  such  surrender  was  ad]adged(M) 
valid,  with  respect  to  both  life-estates,  because  it  operated  as  a  siureik 
der  of  the  life^state  in  possession  to  the  tenant  for  life  in  remainder, 
and  then  as  a  surrender  of  the  estate  in  remainder  to  the  reversioner : 
since  the  passing  of  the  Act,  an  instrument  in  writings  though  not  on* 
der  seal,  would  have  the  same  effect.  A  surrender,  like  other  convey- 
ances at  common  law,  upon  its  execution  immediately  divests  the  estate 
out  of  the  party  surrendering(ii),  and  vests  it  in  the  party  to  whom 
such  surrender  is  made,  though  in  his  absence  and  without  his  know- 
ledge, until  it  appears  that  he  disagrees  to  the  acceptance  of  the 
interest. 

4.  A  lessee  may  surrender  upon  condition(o),  and  if  the  condition 
shall  be  broken,  the  interest  will  return  to,  and  revest  in  the  surren- 
deror. If  lands  be  demised  to  J.  S.  for  his  own  life,  or  for  the  lives  of 
others,  rendering  rent,  and  the  lessee  grant  or  surrender  all  his  estate 
to  the  lessor,  or  immediate  reversioner,  reserving  an  increased  rent 
with  condition  of  re-entry  in  case  of  non-payment,  the  party  surren- 
dering may  re-enter  for  the  condition  broken,  and  the  rent  reserved  by 
the  original  lease  will  be  revived. 

If  tenant  for  years  accept  an  estate  of  freehold,  subject  to  a  condi- 
tion, and  the  grant  be  defeated  by  performance  of  the  condition,  the 
term  for  years  shall  be  extinguished.  A  lessor  having  granted  a  mort- 
gage of  the  reversion  in  fee  to  his  lessee  for  years,  and  the  mortgagor 
having  performed  the  condition  by  payment  of  the  money  on  the  day, 
it  was  decided(p)  that  the  lease  was  utterly  extinct,  and  could  not  be 
revived.  So  if  a  lease  be  made  for  forty  years,  and  the  lessor  gTaDt(9) 
the  reversion  to  the  lessee  upon  condition,  and  the  grant  be  defeated 
by  breach  of  the  condition,  the  term  for  years  is  absolutely  surrendered, 
and  at  an  end.     Lord  Coke  observes  upon  the  distinction  between(r) 


(0  Co.  Litt.  338,  A. ;  1  Saund.  236, 
note  9;  Perkins  v.  Perkins,  Cro.  Elix. 
269. 

(m)  Bennett's  case,  2  Ro.  Rep.  20 ;  2 
Ro.  Abr.  498,  K.  pi.  2 ;  Bennett  v. 
Westbeck,  Poph.  137,  by  Doderidge,  J. 

(n)  Thompson  «.  Leach,  2  Ventr.  198- 
201 ;  2  Salk.  618 ;  3  Lev.  284 ;  Shower's 
Pari.  Ca.  150. 

(p)  Gascon's  case.  Year  Book,  7  Hen. 
VL  fo.  2,  by  Cheine;    Year  Book,  14 


£d«r.  IV.  fo.  6,  pla€.  1 ;  Bro.  Abr.  156, 
Condicions,  plac  156 ;  Doe  dem,  Free> 
man  v.  Bateman,  2B.  &  Aid.  168 1  Perk, 
sect.  624;  2  Ri>.  Abr.  496^  Snrrcndef, 
K.  plac.  1. 

(  d)  Monnson  o.  West,  GooldsK  92, 
by  Periam,  J. ;  Anon.  3  Leon.  6,  cue 
17;  Prest.  on  Merg^,  503. 

iq)  Co.  Litt,  218,  B. 

(r)  Co.  Litt.  218,  B. 
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a  g^rant  of  the  reversion  by  the  lessor  to  the  lessee  upon  condition,  and 
a  grant  or  surrender  by  the  lessee  of  his  estate,  upon  condition,  to  the 
lessor :  for  by  a  grant  of  the  reversion  to  a  lessee  upon  condition,  if  the 
conditional  estate  fail  on  the  breach  of  the  condition  by  the  grantee,  or 
on  the  performance  of  the  condition  by  the  grantor,  the  lease  shall  be 
extinguished ;  but  if  the  lessee(«)  grant  or  surrender  his  lease  to  the 
lessor  on  condition,  and  if  such  grant  or  surrender  be  defeated,  the  les* 
see  shall  be  restored  to  his  original  estate.  If  a  tenant,  by  an  instru* 
ment  in  writing,  agree  to  yield  up  his  holding,  for  the  purpose(/)  of 
effecting  a  specified  object,  which  is  not  carried  into  execution,  and  the 
tenant  retain  possession,  such  conditional  agreement  will  not  operate  as 
a  surrender. 

5.  The  existence  of  any  intervening  estate,  during  its  continuance, 
will  prevent  a  surrender.  If  lessee  for  years  grant  all  his  estate  except 
the  \ast(u)  day  of  the  term,  to  the  lessor,  the  conveyance  cannot  take 
effect  as  a  surrender,  because  the  excepted  day  is  a  reversion^  and,  while 
outstanding,  prevents  any  surrender.  So  where  the  reversion  imme- 
diately expectant  on  a  lease  for  one  hundred  years  was  granted  for  life, 
and  the  lessee  for  years  subsequently  conveyed(t;)  his  estate  to  the 
owner  of  the  fee,  it  was  held  that  the  lease  for  years  was  not  extin- 
guished by  its  union  with  the  fee,  in  consequence  of  the  intervening 
estate  for  life.  An  intervening  estate,  however,  only  prevents  the 
merger  during  its  continuance,  and  on  its  cesser,  or  determination,  the 
estates(ti;)  will  unite,  and  become  consolidated,  as  if  no  such  obstacle 
had  been  interposed ;  and  if  an  estate  is  once  merged,  it  cannot  again 
be  revived(x),  or  restored,  for  the  benefit  of  the  person  from  whom  the 
estate  passed. 

6.  A  conveyance  will  not  operate  as  a  surrender,  unless  the  whole 
estate  be  transferred,  and  therefore,  if  lessee  for  his  own  life  grant  to  a 
person  entitled  in  remainder,  or  reversion,  for  the  life  of  such  grantee, 
the  conveyance(^)  will  not  enure  as  a  surrender,  because  the  whole  es- 
tate for  the  life  of  the  grantor  is  not  transferred. 

If  tenant  for  life  has  made  a  lease,  granted  a  rent-charge,  or  con- 


(0  Bro.  Abr.  Condicions,  plac.  156 ; 
Co.  Litt.  218»  B. ;  and  see  Brewster  v. 
Parrot,  Cro.  Eliz.  264. 

(t)  Coupland  v.  Maynard,  12  East, 
134 ;  Doe  dem.  Gray  v,  Stanion,  1  Mees. 
&  W.  695 ;  Doe  dem.  Bishop  of  Roches- 
ter  V,  Bridges,  1  B.  &  Adol.  847-860. 

(tt)  Bacon  r.  Waller,  2  Ro.  Abr.  498, 
Surrender  (I. jil.  2)  ;  1  Ro.  Rep.  387;  3 
Bulstr.  203 ;  Burton  v,  Barclay,  7  Bing. 


745 ;  5  Moo.  &  P.  785, 

(v)  Garraway's  case,  cited  Hard.  417* 

(w)  Lee  0.  Lee,  3  Leon.  110;  Moor, 
268;  Cro.  Eliz.  128. 

(x)  Preston  on  Merger,  238 ;  Anon.  3 
Leon.  6,  pi.  17;  Brewster  v.  Parrot, 
Cro.  Eliz.  264. 

(y)  Shepp.  Touchst.  308 ;  Bro.  Abr. 
Surrender,  253,  plac.  49. 
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fessed  a  judgement,  and  afterwards(z)  surrender  his  life-estate  to  the 
person  next  in  remainder,  or  reversion,  though  the  estate  charged  he 
merged,  the  reversioner  shall  hold  subject  to  such  lease,  rent-charge, 
or  judgement,  in  like  manner  as  if  the  estate  for  life  had  continuance. 
A  person  having  such  derivative  interest  may  be  benefited,  but  can- 
not be  prejudiced,  by  the  merger  of  the  estate  out  of  which  his  interest 
is  derived,  or  on  which  it  is  dependant.  The  operative  words  ofasur- 
render  are,  "  surrender  and  yield  up,"  though  any  other(a)  form  of  ex- 
pression manifesting  the  intention  will  be  sufficient :  a  deed  intended 
to  operate  as  a  surrender,  but  which,  in  consequence  of  an  intervening 
estate,  cannot  have  that  effect,  will  be  construed(6)  as  a  grant,  or  such 
other  conveyance  as  is  consistent  with  the  nature  of  the  estate  intended 
to  be  transferred. 

7.  A  surrender  usually  means  the  voluntary  transfer  by  a  party  of 
an  estate  of  inferior  degree  to  the  immediate  reversioner.  The  term 
*^  merger"  is  more  comprehensive  in  its  signification,  and  is  gene- 
rally used  to  denote  the  union  of  two  estates  in  the  same  person,  by 
act  of  law,  where  a  surrender  has  not  been  contemplated  :  if  a  peison 
be  possessed  of  a  chattel  interest,  and  the  reversion  immediately  ex- 
pectant descend  to,  or  devolve  on  the  owner  of  the  term,  merger  will 
take  place. 

8.  Surrender,  or  merger,  can  only  take  effect  where  the  reversion- 
ary estate  is  greater,  or  of  higher  degree(c)  than  the  immediate  estate: 
an  estate  for  years  being,  in  legal  estimation,  of  a  lower  degree  than 
any  freehold  ;  a  term  of  one  thousand  years  will  merge  in  an  estate(d) 
for  life,  or  other  freehold  interest,  or  such  a  term  for  years  may  be  sur- 
rendered to  a  tenant  holding  for  his  own  life,  or  pur  outer  viey  and  bar- 
ing the  immediate  reversion,  but  an  estate  for  life  cannot  merge(e)  in 
any  term  of  years,  whatever  may  be  its  duration.  Where  a  person  was 
possessed  of  a  long  lease  for  years,  the  lessor  by  comn^  in  order  to  de- 
stroy the  lease,  granted  the  reversion  to  an  old  man  pur  auter  viey  and 
it  was  agreed(/)  that,  at  law,  by  the  old  man's  death,  the  lease  for 
years  was  defeated,  because  the  freehold  pur  auter  vie  devolved  on  the 
lessee  for  years  as  occupant^  and  his  term  for  years  merged  in  the  free- 


(z)  Davenport's  case,  8  Rep.  144,  B. ;  (rf)  Geary   v.  Bearcrofty   Bridg.  by 

Co.  Litt.  338,  B.;  Doe  tkm,  Beadon  v.  Bann.  491;   Chamberlaine  v.  Ewer,  2 

Pyke,  6  M.  &  Selw.  146 ;  Bro.  Abr.  Sur-  Bulstr.  13,  by  Flemyng,  Ch.  Just 

render,  plac.  47;  Shepp.  T.  301.  (e)  Lampet's  case,  10  Rep.  48,  B. 

(a)   Sleigh    v.  Bateman,    Cro.    Eliz.  (/)  Geary  v.  Bearcroft,  Bridgm.  by 

487;  2  Ro.  Abr.  497,  H.  pi.  1.  Bann.  491,  cited  2  Ro.  Abr.  151,  Oc- 

Ib)  Sheppi  T.  308;  Perk.  sect.  588.  cupant,  E.  2;  cited  as  Adanu's  case,  2 

(c)  PresU  on  Merger,  219.  Browolow's  Rep.  202. 
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hold,  but  as  the  grant  was  made  by  covin  of  the  lessor,  it  was  held 
that  the  lease  for  years  continued  in  esse  as  to  him,  though  not  as  to  a 
stranger ;  and  otherwise  the  lease  for  years  nolens  volens  would  have 
been  destroyed :  the  law  respecting  occupancy  has  been  altered  in  this 
respect  by  the  Statute  of  Fraud8(^),  but  the  case  referred  to  illustrates 
the  doctrine  of  merger. 

An  estate  for  a  person's  own  life  being  considered(A)  of  a  higher 
degree  than  an  estate  pur  outer  vie^  the  latter  estate  is  capable  of  being 
merged  in  the  former,  but  an  estate  for  a  person's  own  life  will  not 
merge  in,  or  be  absorbed  by  an  estate  pur  outer  vie.  A  term  for  years 
will  merge  in  an  immediate  reversion  for  years,  or  may  be(t)  surren- 
dered to  a  person  having  such  a  reversion,  and  it  is  immaterial  whether 
the  reversionary  term  be  longer  or  sh6rter(A)  than  the  immediate  term : 
if  a  person  seised  in  fee  demise  for  ninety-nine  years,  and  then  grant  his 
estate  in  reversion  for  one  year,  or  for  any  number  of  years,  a  surrender 
by  the  lessee  for  ninety-nine  years  to  the  owner  of  such  reversionary 
term,  during  its  continuance,  will  destroy  and  annihilate  the  term  of 
ninety-nioe  years. 

9.  A  term  for  years  coming  to  a  person  as  executor,  or  in  right  of 
his  wife,  will  not  merge(/)  in  a  freehold  estate,  which  the  party  had  in 
his  own  right  before  the  term  vested  in  him  by  such  act  of  law :  nor 
will  a  term  of  years  held  in  outer  droits  be  merged  by  a  subsequent 
descent  of  the  reversion  :  but  a  purchase  of  the  immediate  reversion  by 
a  person  possessed  of  a  term  for  years  in  right  of  another,  will  produce 
a  merger  of  the  term. 

10.  A  surrender  can  only  be  made  by  a  person  having  an  estate  in 
possession,  and,  therefore,  a  lease  for  years  cannot  be  8urrendered(m) 
before  its  commencement,  or  before  the  entry  of  the  lessee  :  an  inter^ 
esse  termini  cannot  be  made  the  subject  of  an  express  surrender,  be- 
cause until  the  lessee  for  years  enter,  there  is  no  reversion  in  the  lessor, 
in  which  the  estate  of  the  lessee  can  be  absorbed,  but  though  an  inter- 
esse  termini{n)  cannot  be  surrendered,  it  may  be  assigned  or  released. 
A  lease  for  years  created  in  December,  1799,  to  conmience  from  Mi- 


(g)  7  Will.  III.C.  12,  s.  9,  Irish;  29 
Car.  II.  c.  3,  s.  12,  English;  I  Vict.  c. 
26,  8.  6,  Eng.  &  Irish. 

(A)  Preston  on  Merger,  225;  Lewis 
Bowles's  case,  11  Rep.  83,  B.;  Anon. 
Owen,  38. 

(t)  Hughes  ».  Robotham,  Poph.  30; 
Cro.  Eliz.  302  ;  Burton  v.  Barclay,  7 
Bing.  745 ;  5  Moo.  &  P.  785. 

{k)  Stephens  v.  Bridges,  6  Madd.  Rep. 


66;  Chaloner  v.  Davies,  1  Ld.  Rajm. 
402. 

(2)  Piatt  V.  Sleep,  I  Bulstr.  118;  Cro. 
Jac.  275 ;  Anon.  4  Leon.  37,  case  102 ; 
Prest.  on  Merger,  279-285-309.      . 

(m)  Perk.  ss.  599,  600,  and  601 ;  2  Ro. 
Abr.  494^  Surrender,  C.  plac.  5,  6,  and 
7  ;  Shepp.  T.  303 ;  Bac.  Abr.  Leases, 
S.  2. 

(n)  Hennings  v.  Brabason,  1  Lev.  45« 
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chaelmas,  1809,  was  ruled  neither  to  be  merged  Dor  annihilated  by  an 
estate  in  the  same  lands(o)  devised  to  the  lessee  for  his  life,  where  the 
lessee  had  conveyed  away  such  life-estate  before  Michaelmas,  1809,  so 
as  to  prevent  him  from  having  both  estates,  by  way  of  present  interest, 
at  one  and  the  same  time. 

A  surrender  must  pass  a  present  interest,  and  cannot  be  made  to 
take  efiect(jp)  from  a  future  period :  hence,  a  notice  in  writing  given  by 
a  yearly  tenant  of  his  intention  to  quit  at  a  future  day,  which  happens 
to  be  inefrectual(9)  for  the  purpose  of  putting  an  end  to  the  holding, 
though  accepted  by  the  landlord,  cannot  operate  as  a  surrender,  if  the 
tenant  refuses  to  quit  at  the  appointed  period  :  but  an  executory  agree- 
ment by  a  tenant  to  give  up  possession  of  demised  premises  to  his  land- 
lord at  a  future  period,  though  ineffectual  as  a  surrender,  may(r)  ope- 
rate as  a  license,  and  afford  a  defence  to  an  action  of  trespass  for  acts 
done  under  it.  It  is  to  be  observed,  however,  that  a  lease  may  be  de- 
termined before  its  regular  expiration,  by  notice  given(«)  in  pursuanee 
of  a  proviso  for  that  purpose  contained  in  the  instrument :  such  clauses 
are  commonly  termed  clauses  of  surrender ^  but  it  is  clear  that  a  notice 
by  a  lessee  of  his  intention  to  give  up  the  possession  at  Ajnture  day, 
cannot  operate  as  a  surrender,  nor  can  there  be  a  valid  surrender  with- 
out acceptance  by  the  surrenderee :  a  proviso  of  this  nature  is  to  be 
considered  rather  as  a  conditional  limitation,  by  means  of  which  the 
lessee  may  put  an  end  to  his  holding  without  the  landlord's  acceptance, 
and  the  requisite  notice  under  such  a  clause  takes  effect  in  the  same 
manner  as  an  ordinary  notice  of  giving  up  possession  by  a  yearly  te- 
nant, and  does  not  require  any  stamp.  A  landlord  having  distrained 
for  rent,  the  lessee  signed  an  instrument,  undertaking  to  give  up  pos- 
session of  the  demised  premises  to  the  lessor  on  or  before  the  end  oft 
week,  in  consequence  of  such  distress  being  relinquished :  the  tenant(/)) 
in  pursuance  of  this  agreement,  sold  some  of  the  furniture  on  her  own 
account,  and  admitted  the  lessor's  servant  to  work  in  the  garden :  pos- 
session having  been  refused  at  the  appointed  time,  the  landlord  entered 
and  nailed  up  the  doors  and  windows,  and  it  was  decided  in  an  action 
of  trespass  brought  by  the  tenant,  that  such  executory  instrument  con- 

(o)  Doe  dem,  Rawlings  v.  Walker,  5  v.  Peaple,  6  Carr.  &  P.  212. 

B.  &,  Cress.   HI;    7  D.  &   Ry.  505,  (r)  CarriDgtOD  o.  Roots,  2  Mees.  & 

S.  C.  W.  248-254. 

(/>)  Parson's  case,  3  Dyer,  374,  B.  note  («)  Cadby  v.  Martinez,  II  Adol.  & 

18.  Ell.  720;  3  P.  &  Dav.  386,  S.  C. 

(9)  Doe  dem.  Murrell  o.  Milward,  3  (^  Feltham  o.  Cartwright,  5  Bin^. 

Mees.  &  W.  328 ;  Weddall  v.  Capes,  1  N.  C.  569 ;  7  Scott,  693. 
Mioes.  &  W.  50,  overruling  Aldenborgh 


SUBBENDEB. 


619 


stitttted  a  license^  which  could  not  be  revoked,  having  been  g^ven  for 
good  consideration,  and  then  acted  on. 

An  interesae  termini  interposed  between  two  estates  will  not  pre- 
vent merger  from  taking  effect :  where  lands  were  demised  by  inden- 
ture for  ten  years  to  commence  immediately,  and  the  same  lessor  after- 
wards by  deed  g^nted  the  same  premises  to  a  stranger  £9r  ten  years,  to 
commence  at  the  ensuing  Michaelmas,  the  first  lessee  having  purchased 
the  reversion  in  fee(if)  before  Michaelmas,  it  was  adjudged  that  the 
first  term  was  merged  in  the  fee,  notwithstanding  the  grant  of  the  re< 
version  intervening  between  the  estate  in  fee  and  the  first  lease  for 
years,  and  it  was  held  that  the  second  or  intervening  lessee  might 
enter  after  Michaelmas,  and  enjoy  his  term  in  possession. 

A  surrender  can  only  be  made  to  a  person  entitled  to  an  estate  in 
reversion  immediately(t;)  expectant  on  the  particular  estate,  and,  there- 
fore, sequestrators  appointed  by  a  court  of  equity  are  not  competent  to 
take  the  surrender  of  a  lease,  as  they  have  no  estate  in  which  it  can  be 
merged. 

11.  The  acceptance  of  a  new  lease  of  the  same  premises  by  the  te- 
nant in  possession  from  the  reversioner(i{;),  either  to  commence  pre- 
sently, or  at  a  future  day,  during  the  continuance  of  the  previous 
demise,  causes  an  implied  surrender  of  the  prior  lease,  because  it  is 
impossible  that  the  original  contract  can  subsist,  if  the  latter  demise 
take  effect  according  to  the  intention  of  the  parties.  If  a  lessee  for 
twenty  years  accept  a  lease  from  the  immediate  reversioner  for  three 
years,  to  begin  on  the  expiration(:r)  of  the  first  ten  years  of  the  original 
terra,  the  whole  term  for  twenty  years  is  immediately  surrendered,  be- 
cause the  lessee  for  twenty  years  could  not  surrender  the  last  ten  years, 
saving  to  himself  the  first  ten  years ;  and  by  the  second  demise,  it  i» 
acknowledged  that  the  lessor  had  power  to  grant  such  new  lease,  dur- 
ing the  period  comprised  in  the  original  lease.  So  if  a  lessee  for  his 
own  life,  or  for  the  life  of  another,  accept(^)  a  new  lease  from  the  lessor, 
to  commence  immediately(2;),  though  made  only  for  years,  such  accept- 
ance will  cause  a  surrender  in  law  of  the  freehold  lease,  by  reason  of 
the  inconsistency  between  the  two  estates.     Though  an  interesse  ter^ 


(tt)  2  Dyer,  112,  A.  pi.  49;  Northen's 
case,  Hetley,  55 ;  Prest.  on  Merger,  121. 

(o)  Comiab  v.  Searell,  8  B.  &  Cress. 
471 ;  1  M.  &  Ry.  703,  S.  C. 

(it)  Bac.  Abr.  Leases,  S.  3,  title  '•  Sur- 
renders in  Law  ;*'  Ive's  case,  5  Rep.  11, 
6. ;  Ive  V,  Sams,  Cro.  Eliz.  521 ;  Co. 
Litt  338,  A.;  Thursby  v.  Plant,  I 
Saund.  236,  B.  note  9. 


(x)  Ive'acase,  5  Rep.  11,  6.;  Ive  v. 
Sams,  Cro.  £1.  521 ;  Hutcbins  v.  Mar* 
tin,  Cro.  Eliz.  605;  2  Ro.  Abr.  496, 
Surrender,  F.  pi.  12;  Hugbes  v.  Robo* 
tbam,  Cro.  Eliz.  302;  Poph.  30,  S.C; 
Whitley  v.  Gougb,  2  Dyer,  140,  pi.  43. 

(y)  Sbepp.  T.  301 ;  Bernard  v.  Bon- 
ner, Al.  59. 

(z)  Burton's  Comp.  349,  pi.  904,  note. 
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mini  cannot  be  made  the  subject  of  an  express  surrender,  it  may  be 
extinguished  by  the  acceptance  of  a  new  lease ;  for  if  a  lease  for  years 
be  made  to  commence(a)  at  the  ensuing  Michaelmas,  and  the  lessee 
before  Michaelmas  accept  a  new  lease  of  the  same  lands  for  years,  either 
to  begin  presently  or  at  Michaelmas,  such  new  lease  will  operate  as  a 
surrender  in  law  of  the  former  lease. 

Where  a  lease  by  indenture  for  twenty-one  years  was  made  deter« 
minable  at  the  end  of  the  first  seven  or  fourteen  years,  upon  notice  for 
that  purpose,  and  a  memorandum  not  under  seal,  but  signed  by  both 
parties,  was  endorsed  on  the  lease  about  six  years  after  its  execution, 
that  the  lessee  should  have  the  premises  for  twenty-one  years  from  that 
time  absolutely,  the  Court  held  that  the  memorandum(A)  did  not  ope- 
rate as  a  surrender  of  the  lease,  because  the  object  of  the  endorsement 
was  merely  to  take  away  from  the  lessor  the  power  of  determining  the 
first  lease,  which  had  not  been  efiectually  done. 

12.  Leases,  either  for  life(c)  or  for  year8((/),  though  created  by  in- 
denture, might,  by  the  common  law,  have  been  surrendered  by  accept- 
ance of  a  parol  demise  of  the  same  premises  from  the  lessor  for  years 
or  at  will :  by  the  Statute  of  Frauds  every  actual  or  express  surrender 
of  a  lease  must  be  made  by  writing  under  the  hand  of  the  party,  but 
surrenders  by  act  and  operation  of  law,  being  wholly  excepted  out  of 
the  Statute,  it  follows  that  leases  for  life  or  for  years  may  be  the  sub- 
ject of  implied  surrender,  if  the  owner(6)  accept  from  the  lessor,  or 
immediate  reversioner,  any  new  lease  of  the  premises  warranted  by  the 
Statute,  and  inconsistent  with  the  original  demise.  Demises  for  a  pe- 
riod not  exceeding  three^  years,  made  by  parol,  being  authorized  by 
the  Statute,  a  lease  by  indenture  for  lives,  or  for  years,  consequently 
may  be  surrendered  by  the  acceptance  of  an  express  demise(y)  by 
parol  from  the  lessor  for  any  term  not  exceeding  three  years. 

13.  The  acceptance  of  a  new  lease  will  not  cause  an  implied  sur- 
render of  an  existing  lease,  unless  such  new  lease  pass  an  interest  ac- 
cording(^)  to  the  contract  and  intention  of  the  parties  :  and  although 


(a)  Co.  Liti  338,  A. 

(6)  Goodright  denu  NichoUs  v.  Mark, 
4  M.  &  Selw.  30. 

(c)  Lord  Salisbury's  case,  Year  Book, 
19  Hen.  VI.  fo.  33,  B.,  case  67,  by 
Markham;  Perk.  sect.  583;  Bennet  t?. 
Westbeck,  Poph.  137 ;  Mellows  r.  May, 
Cro.  El.  874  ;  Moor,  636 ;  Timbrell  c. 
Bullock,  Style,  446;  2  Ro.  Abr.  496,  pi. 
II. 

(rf)  Whitley  r.  Gougb,  2  Dyer,  140, 
B. ;  Com.  Dig.  Surrender  (I.  J). 


(«}  Thursby  o.  Plant,  1  Saund.  236» 
B.  &  C.  notes  9  and  N.  &  M. 

(/)  Thomas  ».  Cook,  2  B.  &  Aid. 
122,  by  Holroyd,  J. ;  2  Stark.  N.  P.  C. 
410,  S.  C;  Timbrell  v.  BuUock,  Style, 
446,  by  Rolle,  Ch.  J. 

ig)  Davison  dem.  Bromley  e.  Stanler, 
4  Burr.  2210 ;  Wilson  t?.  Sewell,  4  Bmr. 
1975;  I  W.  Bla.  617,  S.  C. ;  Roe  d^. 
Ld.  Berkeley  r.  The  Archb.  of  York,  6 
East,  86 :  VV att  v.  Maydewell,  Hutton, 
104 ;   Fulmerston  '  v.    Stenard,   Plowd. 
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the  acceptance  of  a  new  lease  by  parol  for  three  years,  or  for  a  less 
period,  may  operate  as  a  surrender  of  an  existing  lease  for  a  longer 
duration,  yet  an  acceptance  of  a  lease  by  parol  for  a  term  exceeding 
three  years,  cannot  have  such  an  operation,  because  it  does  not  pass  an 
interest  according  to  the  contract  and  intention  of  the  parties,  whether 
it  be  considered  as  having  the  effect  of  a  demise  at  will,  or  from  year  to 
year.  Where  a  new  lease  was  granted  by  tenant  for  life  under  a  leas- 
ing power,  and  was  avoided  by  the  remainder-man,  it  was  decided(A) 
that  as  the  new  lease  was  not  warranted  by  the  power,  and  did  not 
take  effect  according  to  the  contract  and  intention  of  the  parties  during 
any  period,  the  original  lease  was  not  surrendered  by  operation  of 
law. 

14.  The  doctrine  on  the  subject  of  surrenders  by  implication  of 
law,  is  not  applicable  to  the  express  surrender  of  a  prior  lease  by  deed 
under  seal,  and  where  a  surrender  of  a  lease  was  made  by  deed,  to  the 
intent  that  the  first  estate  should  merge  so  as  to  enable(t)  the  rever- 
sioner to  grant  a  new  lease  of  the  same  premises,  and  such  new  lease 
was  accordingly  granted,  although  the  latter  lease  was  afterwards 
avoided,  it  was  ruled  that  the  former  lease,  which  had  not  then  expired, 
was  not  revived,  in  consequence  of  its  express  surrender  by  deed.  A 
new  lease,  however,  containing  a  recital  of  the  surrender  of  a  former 
lease,  does  not  amount  to  an  express  surrender  within  the  meaning  of 
the  Statute  of  Frauds,  which  requires  the  surrender  itself(j)  to  be 
made  by  deed  or  note  in  writing,  and  such  recital  can  only  be  consi- 
dered as  constituting  a  surrender  by  operation  of  law*  If  the  lessee  of 
lands  for  a  term  of  years(A)  accept  a  new  lease  by  indenture  from  his 
lessor  of  part  of  the  same  lands,  it  will  operate  as  a  surrender  only  for 
sach  part  and  not  for  the  whole,  because  there  is  no  inconsistency  be- 
tween the  two(/)  leases  for  any  more  than  that  part  which  is  doubly 
leased  ;  and  though  a  contract  for  years  cannot  be  so  divided  or  se- 
vered as  to  be  avoided  for  part  of  the  years  and  to  subsist  for  the  resi- 
due, either  by  act  of  the  party  or  by  act  of  law,  yet  the  land  itself  may 
be  divided  or  severed,  and  one  or  two  acres  of  the  demised  premises 
may  be  surrendered  either  expressly  or  by  act  of  law,  and  the  lease  for 
the  residue  stand  good,  because  the  contract  for  the  residue  of  the  land 

106,  A.,  107,  B.;  Thursby  r.'Plant,  1  (j)  Roe   dem,  Ld.  Berkeley  r.  The 

Saand.  236,  B.  note  9.  Archb.  of  York,  6  East,  86 ;  2  Smith, 

{h)  Roe   dem.  Ld.  Berkeley  v.  The  167,  S.  C. 

Archb.  of  York,  6  East,  86;  2  Smith,  {k)  Fish  r.  Campion,  2  Ro.  Abr.498» 

167,  S.  C.  Surrender,  M. 

(0  Doe  dem.  Bishop  of  Rochester  v.  (I)  Bac.  Abr.  217,  Leases,  S.  3. ;  Tur- 

Bridges,  1  B.  &  Adol.  847-860.  berville  v.  Stokton,  3  Lev.  117. 
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remains  entire,  whereas,  in  the  other  case,  the  contract  for  the  whole 
would  be  divided,  which  the  law  will  not  allow. 

15.  It  is  manifest  that  a  tenancy  created  by  peovl  or  implied  by 
law  from  payment  of  rent,  may  be  surrendered  by  any  of  the  means 
which  would  cause  the  surrender  of  a  lease  by  indenture  for  a  term  of 
years,  but  it  remains  to  take  notice  of  certain  modes  of  surrendtf  by 
act  and  operation  of  law  which  chiefly  relate  to  holdings  by  paroL 

An  express  surrender  of  a  holding  by  parole  or  of  a  tenancy  from 
year  to  year,  is  not  yalid(m)  unless  made  by  deed  or  note  in  wridng, 
signed  by  the  party,  and  in  order  to  constitute  a  aurrender  by  act  and 
operation  of  law,  there  must  be  some  unequirocal  act  resdnding  the 
contract,  or  there  must  be  a  change  in  the  pos8ession(n)  of  the  demised 
premises,  but  it  is  indifferent  whether  such  change  be  effected  by  giving 
up  the  possession  to  the  landlord  or  to  any  other  person  on  his  behalf 
with  his  concurrence.  A  tenancy  from  year  to  year  created  by  parol 
is  not  determinable  by  the  tenant  on  a  mere  verbal(o)  peimisnon  to 
quit  given  by  the  landlord,  although  the  tenant  leaves  the  premises  ac- 
cordingly, but  if  the  tenant  give  up  the  possession  in  pursnance  of  such 
a  parol  license,  and  the  lessor  accepts  it,  the  licen8e(p),  coupled  widi 
the  fact  of  the  change  of  possession,  operates  as  a  surrender  by  impli- 
cation of  law,  and  the  landlord  cannot  recover(9)  any  rent  from  the 
original  tenant  becoming  due  after  his  acceptance  of  the  possession  or 
any  proportional  part  of  the  current  gale's  rent.  In  an  action  of  debt 
for  rent,  a  plea,  alleging  that  before  the  rent  accrued  due  thelandlord(r) 
agreed  to  discharge  the  tenant  from  further  rent,  in  consideration  of 
his  giving  up  possession  of  the  demised  premises,  and  that  possession 
had  been  delivered  in  pursuance  of  the  agreement,  was  held  a  valid 
excuse  for  refusing  to  pay  the  rent  claimed,  though  reserved  by  a  lease 
in  writing. 

Upon  the  decease  of  a  yearly  tenant,  his  widow,  and  her  Simily, 
continued  to  reside  on  the  &rm  with  the  landlord's  assent ;  the  widow 
paid  rent  for  several  years  at  the  same  rate  which  her  husband  had 
done  during  his  life,  and  took  receipts  for  the  rent,  which  were  passed 
to  the  representatives  of  the  deceased  tenant ;  the  landlord  having  de> 

(m)  Doe    dem.   Read    v.  Ridout,  5  324 :  2  M.  &  Ry.  438 ;  Whiteiwwi  r. 

Taunt.  519.  Clifford,  5  Taunt.  518;  Brown  v,  Bnr- 

(n)  Johnston  v.  Hudlefltone,  4  B.  &  tenshaw,  7  D.  &  Ry.  603. 

Cress.  939,  by  Holroyd,  J.  C^)  Gore   v.  Wright,  8  Ad.  &  EH 

(o)  MoUett  V.  Brayne,  2  Campb.  N.  118;  3  Nev.  &  P.  242,  S.  C;  Doe  dm. 

P.  C.  103 ;   2  Mann.  &  Ry.  439,  note  Philip  o.  Beigamin,  9  Ad.  &  EIL  644; 

A.,  S.  C. ;  Thomson  v.  Wilson,  2  Stark.  I  P.  &  Day.  440,  S.  C. 

N.  P.  C.  379.  (r)  Gore.  r.  Wright.  8  Ad.  &  EIL  118; 

ip)  Grimman  t^.  Legge,  8  B.  &  Cress.  3  Nev.  &  P.  242,  S.  C. 


SUBRENDER. 


623 


manded  possession)  after  some  n^otiation  the  farm  was  given  up  by 
the  widow  and  her  son  to  the  landlord's  agent(«),  when  she  and  her  son 
were  restored  to  the  possession  expressly  in  the  character  of  care-takers. 
Upon  the  trial  of  an  ejectment  brought  by  the  landlord  a  nonsuit  was 
entered,  which  the  Queen's  Bench  set  aside,  because  the  iact  of  a  new 
possession  being  accepted  from  the  landlord  by  the  widow  in  considera- 
tioD  of  her  relinquishing  a  possession  which  she  previously  held,  afforded 
evidence  of  a  surrender  by  act  and  operation  of  law. 

None  but  a  person  having  authority  to  dispose  of  demised  premises 
ean  effect  a  surrender  by  operation  of  law,  and  therefore  the  act  of  an 
executor  de  son  tort  in  giving  up  possession  to  the  landlord  immediately 
after  the  lessee's  death(^),  in  consideration  of  the  rent  then  in  arrear  be- 
ing abandoned,  is  not  sufficient  to  conclude  the  same  party  after  he  has 
obtained  rightful  administration,  nor  to  confer  a  right  of  possession  on 
the  landlord  who  entered  under  such  agreement.  A  yearly  tenant  hav- 
ing given  a  parol  notice  at  Christmas  of  his  intention  to  quit  at  Lady- 
day  ensuing,  the  landlord  accepted  the  notice,  and  the  tenant  afterwards 
bid  at  an  auction  for  the  farm,  but,  being  unsuccessful,  refused  to  quit 
at  Lady-day,  and  it  was  decided(tf )  that  the  notice  to  quit  being  for  a 
less  period  than  six  months,  although  accepted  by  the  landlord,  yet  not 
being  accompanied  with  possession,  did  not  amount  to  a  surrender  by 
operation  of  law. 

If  a  yearly  tenant  abandon  the  demised  premises,  without  giving 
notice  of  his  intention  to  quit,  and  the  landlord  enter  and  demise  them 
to  another  tenant  before  any  rent  accrues  due,  without  authority  from 
the  original  lessee,  the  subsequent  letting  diBpenses(t;)  with  the  neces- 
sity of  a  surrender,  and  will  defeat  any  claim  against  the  original  tenant 
for  compensation  from  the  time  of  his  quitting  whilst  the  premises  re- 
mained unoccupied;  however,  if  a  yearly  tenant  leave  apartments 
without  notice,  he  will  continue(«;)  answerable  for  the  rent,  unless  a 
determination  of  the  holding  be  shewn  by  express  evidence,  and  he 
will  not  be  discharged  from  liability,  though  the  landlord  has  posted 
bills(i£;)  on  the  windows  for  the  purpose  of  letting  the  premises,  or  has 
lighted  fires(a;)  in  the  rooms,  nor  though  the  keys  were  left  at  the  land- 


(s)  Jones  dem.  Lord  Lorton  v.  Mar- 

,  2  Jebb  &  S.  323 ;  and  see  Peter  v, 
endal,  6  B.  &  Cress.  703. 

(0  I)oe  dem.  Hornby  v.  Glenn,  1  Ad. 
&  Ell.  49 ;  3  Ney.  &  M.  347,  S.  C. 

(tt)  Johnston  v.  Hudlestone,  4  B.  & 
Cress.  922 ;  7  D.  &  Ry.  41 1 ;  Doe  dem. 
Huddleston  v.  Johnston,  M'Cl.  &Y.  141. 

(v)  Hall  V,  Bnrgess,  5  B.  &  CresBW. 


322 ;  8  D.  &  Rj.  67 :  Walls  v.  Atcheson, 
3  Bing.  462 ;  11  Moore,  379 ;  2  Carr. 
&  P.  268,  S.  C. ;  Whitehead  v.  Clifford, 

5  Taunt.  518. 

(to)  Redpath  v.  Roberts,  3  Espin.  N. 
P.  C.  225 ;  Graham  v.Whichelo,  1  Cro. 

6  Mees.  188;  3  Tvrw.  201. 

(x)  Griffith  V.  Hodges,  1  Carr.  &  P. 
419. 
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lord^s  residence  and  were  lost(^)  or  mislaid  by  him,  nor  will  the  mere 
receipt  of  rent  from  a  third  person(z),  and  not  from  the  lessee,  warrant 
any  presumption  of  a  surrender  of  the  lease ;  and  if,  under  such  circum- 
stances, the  landlord  let  to  another  person,  having  given  previous  noUce 
of  his  intention  to  do  so  on  account  of  the  former  occupier  and  for  his 
benefit,  then  the  landlord(a)  may  entitle  himself  to  recover  from  the 
original  tenant  any  loss  which  shall  be  sustained  by  means  of  such  new 
letting. 

16.  A  transfer  by  a  tenant  holding  from  year  to  year  of  the  posses-' 
sion  of  his  holding  to  another  person,  and  the  acceptance  of  such  third 
person  by  the  landlord  as  his  immediate  tenant,  with  the  assent  of  the 
original  tenant,  amounts  to  a  surrender  of  the  pre-existing  interest  by 
act  and  operation  of  law,  and  discharges  the  original  tenant  from  any 
liability  for  rent  accruing  due  after  such  change.  One  Thomas  de» 
mised  a  dwelling-house  to  Cook  from  year  to  year,  who  underlet  to 
Perkes  :  a  distress  being  made  by  Cook  for  his  rent,  Perkes  offered  a 
bill  in  payment,  which  was  refused,  when  Thomas(&)  interposed,  took 
the  bill  in  payment,  and  accepted  Perkes  as  his  immediate  tenant : 
upon  the  trial  of  an  action  for  use  and  occupation  brought  by  Thomas 
against  Cook,  the  jury  found  that  Cook  had  assented  to  the  substitu* 
tion  of  Perkes  in  the  tenancy,  and  the  Court  held  that  Cook  was  dis- 
charged from  further  liability  for  rent,  as  the  circumstances  (constituted 
a  surrender  by  act  and  operation  of  law.  A  sole  tenant  from  year  to 
year,  during  the  continuance  of  his  tenancy,  entered  into  an  equita- 
ble(c)  agreement  in  writing  with  his  landlord  for  a  lease  to  be  granted 
to  him  and  to  another  person  jointly,  and  both  tenants  having  entered 
and  occupied  under  the  contract,  it  was  ruleti  that  the  agreement  for  a 
lease,  coupled  with  the  fact  of  possession,  caused  an  implied  surrender 
of  the  original  holding  by  operation  of  law.  In  order  to  produce  an 
implied  surrender  by  the  substitution  of  a  n^w  tenant,  the  unequivocal 
assent(£/)  of  all  parties  interested  must  be  established,  and  the  transac- 


(y)  Harland  v.  Bromley,  I  Stark.  N. 
P.  C.  455;  Harding  v,  Crethorn,  1 
Espin.  N.  P.  C.  57. 

iz)  Copeland  v.  Watts,  1  Stark.  N. 
P.  C.  96. 

(a)  Walla'^p.  Atcheson,  3  Bing.  463 ; 
]  1  Moo.  379. 

{b)  Thomas  v.  Cook,  2  B.  &  Aid. 
1 19 ;  2  Stark.  N.  P.  C.  408,  S.  C. ;  Bees 
r.  Williams,  2  Cro.  M.  &  Rose.  581 ;  1 
Tyrw.  &  Gr.  23  ;  The  King  v.  The  In- 
habitants  of  Banbury,  1  Ad.  &  £11.  136; 
3  Nev.  &  M.  292 ;  Matthews  v,  SaweU, 


8  Taunt.  270 ;  2  Moore,  262 ;  Phipps 
V.  Sculthorpe,  1  B.  &  Aid.  50;  Llovd 
V,  Crispe,  5  Taunt.  257;  Stone  t?.Whl- 
tinjr,  2  Stark.  N.  P.  C.  235 ;  Sparroir 
r.  Hawkes,  2  Espin.  N.  P.  C.  505;  Tay- 
lor 9.  Chapman,  Peake's  Add.  Cases, 
1 9 ;  Harding  v,  Crethorn,  1  Espin.  N. 
P.  C.  57. 

(c)  Hamerton  r.  Stead,  3  B.  &  Cress. 
478 ;  5  D.  &  Ry.  206,  S.  C. 

(d)  Graham  v.  Whicfaelo,  1  Cro.  &  M. 
188;  3  Tyrw.  201 ;  Matthews  r.  Sawell, 
8  Taunt.  270;  2  Moore,  262,  S.  C. 
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tion  must  be  entirely  free  from  fraud.  A  landlord,  at  the  request  of 
his  tenant  who  held  from  year  to  year,  agreed  to  substitute  another 
person  as  tenant  in  his  place(e),  but  the  original  tenant  did  not  com- 
municate the  fiact  to  the  landlord  that  the  new  tenant  had  compounded 
with  his  creditors,  and  it  was  ruled  that  the  suppression  was  fraudulent 
and  vitiated  the  surrender,  so  as  to  render  the  original  tenant  liable  for 
the  rent. 

Where  a  tenancy  is  created  by  an  instrument  in  writing  not  under 
seal,  the  acceptance  of  a  new  tenant  by  the  landlord,  under  circum- 
stances affording  evidence  of  an  agreement  to  discharge  the  original 
tenant,  will  operate  as  a  surrender,  by  act  of  law,  of  the  original  holding. 
A  tenant  having  entered  under  an  instrument  in  writing  not  under  seal, 
by  which  certain  premises  were  demised  to  him  at  a  yearly  rent,  before 
the  expiration  of  his  term,  assigned  his  interest  to  another  person  and 
paid  his  rent  to  the  lessor  up  to  the  time  of  the  assignment,  which  was 
in  the  middle  of  a  quarter :  the  assignee(y*)  subsequently  paid  rent  for 
the  part  of  the  premises  which  he  occupied,  and  the  landlord  received 
the  residue  of  the  rent  from  persons  occupying  the  rest  of  the  premises, 
and  advertised  the  whole  of  the  concerns  for  sale  :  the  landlord  brought 
an  action  against  the  original  lessee  for  an  arrear  of  rent,  and  the  Court 
held  that  the  facts,  taken  collectively ^  amounted  to  a  surrender  of  the 
term  by  operation  of  law.  The  same  principle  equally  applies  to  leases 
by  indenture  for  years,  or  for  lives,  which  may  be  surrendered  by  the 
parol  substitution  of  a  new  tenant  with  the  consent  of  all  parties  inte- 
rested :  if  a  lessee  by  indenture  give  up  his  lease,  and  by  his  desire  the 
landlord  grants  a  new  lease  of  the  premises(^)  to  a  third  person  who 
enters  into  possession,  the  effect  is  the  same  as  if  the  first  lessee  had 
taken  the  new  lease  in  his  own  name,  and  is  an  implied  surrender,  by 
operation  of  law,  of  the  original  demise :  and  where  parties  holding  un- 
der a  freehold  lease  owed  an  arrear  of  rent,  and  in  consideration(A)  of 
payment  of  such  arrear  by  a  third  person,  the  landlord,  with  the  consent 
of  the  lessees,  accepted  such  third  person  as  tenant  of  the  premises, 
who  accordingly  entered  into  possession  :  upon  an  ejectment  by  the 
original  lessee  against  the  new  tenant,  it  was  ruled  that  such  a  dealing 
was  an  implied  surrender  of  the  freehold  lease,  by  operation  of  law, 
though  the  new  tenant  only  acquired  a  yearly  holding. 

(e)  Brace  v.  Ruler,  2  Mann.  &  Ry.  3.  &  W.  882;    Gore  r.  Wright,  8  Ad.  & 

(/)  Reeve  v.  Bird,  4  Tyrw.  612;  1  Ell.  118;  3  Nev.  &  P.  242,  S.  C. 

Cro.  M.  &  Rose.  31 ;  Williams  v.  Saw-  (A)  Lessee  Lynch  v.  Lynch,  Exch. 

yer,  3  Brod.  &  B.  70;  6  Moore,  228.  Hil.  1843 ;  6  Irish  Law  Rep.  131. 
ig)  Walker  v.  Richardson,  2  Mees. 
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17.  If  there  be  an  agreement  to  purchase,  and  the  intended  pur- 
chaser is  thereupon  let  into  possession,  such  possesion  amounts  at 
law(t)  to  a  bare  tenancy  at  will :  it  is  not,  however,  the  agreement, 
but  the  letting  into  possession  that  creates(j)  such  tenancy ;  and  where 
the  purchaser  is  already  in  possession  as  tenant  from  year  to  year,  it 
must  depend  upon  the  intention  of  the  parties  to  be  collected  from  the 
agreement,  whether  a  new  tenancy  at  will  is  created  or  not,  and  from 
what  time.  If  the  true  construction  of  an  agreement  for  purchase  be, 
that  from  the  date  or  from  any  other  certain  time  the  intended  purchaser 
was  to  be  absolutely  a  debtor  for  the  purchase  money,  paying  interest 
on  it,  and  was  to  cease  to  pay  rent  as  tenant  from  year  to  year,  a  te- 
nancy at  will  would  probably  be  created  after  that  time,  and  the  accep- 
tance of  such  new  demise  at  will  would  then  operate  as  a  surrender  of 
the  interest  from  year  to  year  by  operation  of  law ;  but  if  the  agree- 
ment for  purchase  be  conditional,  provided  a  good  title  should  be  made 
out,  and  to  pay  the  purchase  money  when  that  should  have  been  done 
and  the  estate  conveyed,  there  is  no  room  for  implying  any  agreement 
to  hold  as  tenant  at  will  in  the  meantime,  the  eflfect  of  which  would  be 
absolutely  to  surrender  the  existing  term,  whilst  it  would  be  uocertain 
whether  the  purchase  would  be  completed  or  not ;  and,  therefore,  a 
party  who  occupied  a  dwelling-house  as  a  yearly  tenant,  baving(A) 
agreed  to  purchase  the  interest  in  the  premises  for  a  sum  of  £100,  the 
purchase  money  to  lie  out  by  paying  four  per  cent.,  the  Court  held 
that  the  contract  was  subject  to  an  implied  condition  of  making  out  a 
good  title,  and  did  not  cause  a  surrender  of  the  previous  tenancy  by 
operation  of  law.  A  tenant  of  a  ferry  holding  at  a  yearly  rent,  entered 
into  a  new  agreement,  by  which  he  became  servant,  as  boatman  to  the 
proprietor,  instead  of  tenant,  and  it  was  ruled(/)  that  a  new  relation 
was  constituted  between  the  parties,  operating  as  a  surrender  by  impli- 
cation of  law  of  the  tenant's  interest  in  the  ferry. 

A  mere  license  to  occupy  part  of  the  demised  prenuses  will  neither 
operate  as  a  surrender  nor  suspend  the  rent.  Where  a  person  leased  for 
years  rendering  rent,  and  the  lessee  demised  to  another  to  hold  at  will, 
and  the  tenant  at  will  licensed  the  first  lessor  to  enter  upon  part  of  the 
premises,  who  entered  and  continued  to  occupy  by  force  of  the  license  fior 
half  a  year(m)  ;  a  rent^ay  having  occurred  during  that  period,  it  was 

(i)  Right  dem,  Lewis   v.  Beard,  13  &  Gr.  1065;  1  Mees.  &  W.  696,  S.  C. 

East,  210.  (I)  Peter  o.  Kendal,  6  B.  &  Oess. 

(/)  Doe  dem.  Gray  v.  Stanion,  Tyrw.  703. 

&  Gr.  1005-1071  *  1  Mees.  &  W.  695-  (m)  Dorrell  o.  ADdrewes,  1  Ro.  Abr. 

700 ;  Daniels  t;.  Davison,  16  Vesey,  252.  938,  G.  pi.  3 ;  see  tmie,  206. 

(A)  Doe  dem.  Gray  r.  Stanion,  Tyrw. 
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deeided  that  the  rent  was  not  suspended,  as  the  holding  at  will  was  not 
detennined  by  the  license  to  enter,  for  the  license  did  not  amount  to  a 
lease  for  any  certain  time,  but  merely  gave  a  right  to  enter,  and  thus 
the  licensee  continued  to  occupy  during  the  half  year. 

A  person  employed  as  agent,  without  disclosing  the  name  of 
his  principal,  procured  a  lease  in  his  own  name,  and  the  principal(ii) 
having  entered,  demised  part  of  the  premises  to  the  agent  as  a  weekly 
tenant,  it  was  determined  that  the  i^ent  could  not  set  up  the  lease 
granted  to  him  in  his  own  name  for  the  purpose  of  defeating  a  distress 
for  the  weekly  rent,  although  there  was  no  declaration  of  trust  in  wri- 
ting :  the  acceptance  of  a  demise  by  the  agent  from  his  employer, 
being  inconsistent  with  his  character  of  original  lessee,  was  probably 
considered  equivalent  to  a  declaration  of  frost. 

If  an  instrument  can  operate  as  a  surrender  it  must  have  the  appro- 
priate(o)  stamp,  though  the  word  *^  surrender*'  be  not  used,  and  even 
if  it  might  take  effect  as  a  renunciation(/i)  of  title  as  well  as  a  surren- 
der, it  cannot  be  received  in  evidence  for  the  purpose  of  shewing  such 
renunciation  without  being  stamped  as  a  surrender. 

18.  Although  a  surrender  of  a  lease  or  other  interest  for  life  or  for 
years  to  the  immediate  reversioner,  as  between  the  parties,  is  an  extin- 
guishment of  the  estate  surrendered,  yet  such  estate  will  have  continu- 
ance to  support(  j')  a  prior  underlease  or  interest  which  was  well  granted 
to  and  is  subsisting  in  a  third  person ;  however,  if  a  landlord  purchase 
an  intermediate  lease  affecting  his  estate,  it  ought  not  to  be  surrendered 
or  conveyed  directly  to  him,  but  should  be  assigned  to  a  trustee 
for  his  benefit,  because  the  effect  of  a  surrender  would  be  to  defeat 
the  landlord's  claim  to  the  rent  reserved  by  the  underlease,  by  reason  of 
the  destruction  of  the  reversion  immediately  expectant  on  such  under- 
lease, to  which  the  rent  thereby  reserved  was  incident.  If  a  person 
seised  in  fee  make  a  lease  pur  auter  vie  reserving  a  rent  of  £20,  and 
sach  lessee  demise  for  years  at  a  rent  of  £100  with  the  usual  covenants, 
and  the  inheritor  purchase  the  intermediate  interest  in  the  premises, 
and  take  a  surrender  or  assignment  directly  to  himself,  without  the  in- 
tervention of  a  trustee,  his  right  to  the  rent  of  £100  and  the  remedies 
on  the  covenants  in  the  underlease  would  be  lost  in  consequence  of  the 
extinguishment  of  the  reversion  expectant  on  the  underlease,  to  which 

(n)  Clarke  v.  Waterton,  2  Moo.  &  N.  C.  564 ;  7  Scott,  690. 

Rob.  N.  P.  C.  87 ;   8  Carr.  &  P.  365,  (a)  Doe  dem.  Beadon  v.  Pjke,  5  M. 

S.  C.  &  Selw.  146 ;  Davenport's  case,  8  Rep. 

(o>  Williams  v.  Sawyer,  3  Brod.  &  144,  B. ;  Co.  Litt  338,  B. ;  Shepp.  t. 

B.  70.  300. 

(p)  Doe  c^.  Wyatt  v,  Stagg,  5  Bing. 
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such  rent  and  covenants  were  annexed.  A  person  having  demised  landB 
for  one  hundred  years,  the  lessee  made  an  underlease  for  twenty  yean 
rendering  rent  with  a  clause  of  re-entry,  and  the  original  lessorafterwards 
conveyed  the  reversion  in  fee  to  a  purcha8er(r),  and  such  reversioocr 
also  purchased  the  term  of  one  hundred  years:  upon  this  state  of  facts 
it  was  ruled,  that  the  purchaser  was  neither  entitled  to  the  rent  re- 
served by  the  underlease  nor  to  a  right  to  re-enter,  because  the  rever* 
sion  expectant  on  the  underlease  to  which  the  rent  and  covenants  weie 
incident  was  extinguished  in  the  reversion  in  fee. 

However,  if  a  person  seised  in  fee  make  a  lease  for  years  rendering 
rent,  and  then  limit  his  reversion  to  another  for  life,  and  such  tenant 
for  life  afterwards  grant  his  estate  to  the  reversioner,  neither  the  rent 
nor  covenants  in  the  lease  will  be  defeated,  because  the  reversion  out 
of  which  the  lease  was  derived  still  subsists :  in  like  manner,  where  a 
tenant  for  life  made  a  lease  for  years  in  pursuance  of  a  leasing  power, 
the  interest  of  the  termor  being  derived  out  of  the  inheritance(«),  and 
not  out  of  the  particular  estate,  though  such  life  estate  be  surrendered 
to  the  reversioner  or  merged  in  the  fee,  the  same  remedies  will  subsist 
against  the  lessee  for  years  as  the  tenant  for  life  had  during  the  conti- 
nuance of  his  estate. 

By  the  Statute(0>  4  &  5  Will.  IV.  c.  90,  s.  33,  relating  to  Church 
temporalities  in  Ireland,  it  is  enacted,  for  the  prevention  of  doubts  as 
to  the  consequences  of  the  purchase  of  the  fee-simple  of  lands  under 
the  provisions  of  that  Act,  by  any  immediate  or  mesne  tenant,  that 
such  immediate  or  mesne  tenant,  notwithstanding  his  acquisition  of  the 
fee-simple,  and  the  merger  of  any  previously  subsisting  term  or  estate 
therein,  shall  have  all  such  and  the  like  remedies  by  distress,  re-«ntry, 
action,  or  otherwise  for  recovery  of  the  rents  and  duties  reserved  in  any 
underlease  by  him  theretofore  made,  which  he  might  or  would  hare 
had  in  case  he  had  not  acquired  such  fee-simple,  and  as  would  have 
been  incident  to  his  reversion  in  such  previously  subsisting  term  tff 
estate. 

19.  If  two  joint-tenants  demise  lands  for  years  reserving  rent,  a 
surrender(tt)  made  to  one  of  them  by  the  lessee  shall  enure  to  both. 

(r)  The  Lord  Treasurer  »•  Barton,  (Q  4  &  5  Wai.  IV.  c  90»  a.  33,  Wsh. 

Moor,  94 ;   Webb  v.  Russell,  3  T.  R.  (u)  Co.  Litt  214,  A.,  192,  A.,  vA 

393.  Hargr.  note  62,  to  Co.  Litt  185.  A; 

(«)  Isherwood   v.  Oldknov,  3  M.  &  Year  Book,  5  £dw.   lY.  fol.  4,  pi.  7; 

Selw.  882.  Bro.  Surr.  pL  64. 
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CHAPTER  IV. 


EMBLEMENTS. 


1.  Nature  of  Emblements, 

2.  0/  what  Things  Emblements  con- 

sist, 

3.  Where  the  Lease  is  determined  by  a 

eoUaterat  Event. 

4.  Nat  aUawed  where  Demise  is  for  a 

definite  Term, 

5.  Tenant  loses  the  Emblements  where 

the  HMing  is  put  an  End  to  by 
his  own  Act. 
crde/eatedby  Title  paramount, 

6.  fFhat    constitutes   the    way-going 

Crop. 

7.  Admissibility  of  Evidence  extrinsic 

of  the  Lease  in  respect  to  way* 
going  Crop, 

8.  l^age    of  neighbouring   District 

sufficient  to  establish  the  Bight. 


9.  Way-going  Crop  may  be  uxiived  by 
Contract. 

10.  Violation  of  prescribed  Course  of 

Tillage  does  not  deprive  Tenant 
of  his  Bight  to  off-going  Crop. 

11.  Outgoing  Tenant   not  entitled  to 

customary  Crop  where  the  Te» 
nancy  determines  by  his  own 
Act. 

12.  Way-going  Crop  on  yearly  Hold- 

ings. 
13b  Outgoing  Tenant  entitled  to  the 

Crop,  and  not  subject  to  Rent 

after  his  Lease  expires. 
14  Right  to  Manure. 
15.  Right  to  growing  Crops  as  between 

Heirs,  Devisees,  atid  Executors. 


1.  If  a  lease  detenninable  on  a  contingency  (a)  expire  after  the 
land  has  been  sown,  the  tenant  will  be  entitled  to  take  away  the  grow- 
ing crops  when  arrived  at  maturity.  This  principle  applies  equally 
where  'the  tenancy  is  defeated  by  the  landlord,  after  the  land  has  been 
cropped  and  before  harvest-time,  either  by  notice  to  quit  given(&)  after 
the  land  has  been  sown,  or  by  demand(c)  of  possession,  or  upon  the 
expiration  of  a  lease  for  life  or  lives,  or  for  a  term  of  years  depend- 
ing(d)  upon  a  life  or  lives.  In  such  cases  the  crops  growing  at  the 
time  of  the  determination  of  the  demise  are  called  <*  emblements/'  and 
though  annexed  to  the  soil  are  considered  personal  chattels,  and  conti- 
nue to  be  the  tenant's  property  as  a  compensation  for  his  labour  and 
the  expenses  of  tillage,  and  in  case  of  his  death  before  their  severance, 
will  pass  to  his  personal  representatives. 

2.  Emblements  comprise  all  sorts(e)  of  corn  and  grain,  flax,  hemp, 
beans,  clover,  saffron,  vetches,  and  also  potatoes,  turnips,  beet,  carrots, 


(a)  Knivet's  case,  5  Rep.  85,  A. ,  Co* 
Litt.  55,  B. ;  2  Bla.  Comm.  145 ;  Com. 
Dig.  Biens,  G. ;  9  Vin.  Abr.  364,  Em- 
blementa. 

(6)  6  Law  Mag.  106 ;  Davies  v.  Con* 
nop,  1  Price,  58. 

(c)  Litt.  8.  68 ;   Geanes  v.  Portman, 


Cro.  El.  314;  Owen,  102,  S.  C. 

(d)  Johns  V.  Whitley,  3  Wils.  127- 
140 ;  Graves  v.  Weld,  5  B.  &  Adol.  105; 
2  Nev.  &  M.  725,  S.  C. 

(e)  Evans  v,  Roberts,  5  B.  &  Cress* 
829-^31,  bj  Bayley,  J.;  8  D.  &  Ry. 
611. 
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and  other  vegetables  of  artificial  growth  and  annual  profit  requiring 
cultivation ;  so  hops,  though  produced(y*)  by  old  roots,  being  annually 
manured,  are  subject  to  the  same  rule.  A  growing  crop  of  grass, 
although  raised  (^)  from  seed,  or  kept  up  and  ready  for  mowing,  does 
not  come  under  the  description  of  emblements,  because  the  improve- 
ment of  the  grass,  though  increased  by  cultivation,  is  not  distinguish- 
able from  the  natural  produce  of  the  soil :  so  fruit,  growing(A)  in  an 
orchard  or  on  detached  trees,  will,  on  the  expiration  of  the  lease,  be- 
come the  property  of  the  landlord.  An  outgoing  tenant,  however,  b 
only  entitled  to  a  growing  crop  of  that  species  which  ordinarily  repays 
the  labour  by  which  it  is  produced  within  the  year  in  which  that  labour 
is  bestowed,  although  the  crop  may  in  extraordinary  seasons  be  delayed 
beyond  that  period.  A  lease  for  ninety-nine  years  determinable  upon 
a  life,  expired  on  the  27  th  of  June,  1830,  and  in  the  Spring  of  1830 
the  farm  was  sown  with  barley,  and  in  May  of  the  same  year  the  tenant 
sowed  broad  clover-seed  along  with  the  barley :  in  the  Autunm  of  1830 
the  outgoing  tenant  reaped  the  barley,  and  in  cutting(t)  the  crop  took 
away  a  small  portion  of  the  clover  which  had  sprung  up  with  the  bar- 
ley :  in  the  month  of  May,  1831,  the  landlord  cut  the  clover,  bemg 
upwards  of  twelve  months  after  the  sowing  of  its  seed,  and  it  was  de- 
cided that  the  late  tenant  was  not  entitled  to  the  May  crop  of  doyer 
ad  emblements.  A  tenant  is  not  entitled  to  compensation  where  his 
estate  determines  after  the  land  has  been  ploughed(j)  and  manured,  but 
before  the  seed  has  been  put  into  the  ground. 

3.  Where  a  person  is  in  possession  of  land(A)  which  he  reiuanabbi 
believes  to  be  his  own,  and  sows  the  ground,  he  has  a  right  to  reap  the 
crop,  although  before  its  severance  it  should  be  established  that  ano- 
ther person  had  a  preferable  title  to  the  soil,  upon  the  principle,  that 
**  messis  sementem  seguitur  ;"  but  a  party  who  recovers  possession  of 
the  land  by  actional)  after  it  has  been  cropped,  is  entitled  to  the  emble- 
ments. 

A  lease  of  lands  being  made,  by  order  of  the  Court  of  Chancery, 


(/*)  Latham  v.  Attwood,  Cro.  Car. 
615;  Flud  V.  Find,  Freem.  Cha.  Ca. 
210;  Fisher  v.  Forbes,  9  Yin.  Abr.  373, 
Emblements,  pi.  82. 

(g)  Evans  v.  Roberts,  5  B.  &  Or. 
832;  Co.  Litt.  56,  A.;  1  Williams' 
Exec.  495. 

(A)  1  WilUaros'  Exec  491 ;  Rodwell 
V.  Phillips,  9  Mees.  &  W.  501 ;  1  Dowl. 
Fr.  Ca.  685,  N.  S. 

(0  Graves   v.  Weld,  5  6.  &  Add. 


105 ;  2  Nev.  &  M.  725,  S.  C. 

(j)  Year  Book,  11  Hen.  IV.  fol.  90. 
pi.  46,  bv  Skrene,  in  fine ;  1  Bro.  Abr. 
267,  Emblements,  pi.  7 ;  note  262  to  Co. 
Litt.  55.  A.,  from  Lord  Hale's  MSS. 

(A)  Erskine's  Instit.  S.  2,  tit  I. 

(0  Year  Book,  19  Hen.  VL  fol.  46. 
pi.  95,  in  fine ;  1  Bro.  Abr.  267,  Emble- 
ments, pi.  7  and  11 ;  but  see  CitBiuDg- 
bam  V.  Uniacke,  Armst  BL  &  Qgle  N. 
P.  Ca.  893. 
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for  seven  years  pending  the  causey  a  purchaser  under  the  decree,  before 
the  regular(m)  expiration  of  the  term  of  seven  years,  was  put  into  pos- 
session by  injunction,  whereby  the  lease  was  determined,  and  it  was  ruled 
that  the  outgoing  tenant,  having  sown  his  crop  after  the  sale,  but  before 
the  injunction  issued,  was  entitled,  in  an  action  of  trespass  for  taking  the 
com,  to  recover  the  value  of  the  emblements :  so  a  tenant  holding  by 
lease  for  years,  or  from  year  to  year,  under  a  Court  of  Equity,  pend- 
ing the  cause^  is  considered  upon  the  termination  of  the  suit  as  a  tenant 
at  mttf  and  an  injunction  will  not  be  issued  to  deprive  him  of  posses- 
sion until  it  is  ascertained(n)  whether  he  had  sown  any  crop  which 
should  entitle  him  to  emblements ;  and  any  such  tenant  whose  holding 
is  prematurely  determined  has  a  right  to  the  benefit  of  his  entire  crop 
in  the  nature  of  emblements,  and  not  merely  to  the  customary  way- 
going crop ;  and  if  the  successful  party  or  a  purchaser  under  the  de- 
cree deprive  such  a  tenant  of  the  emblements,  the  Court,  upon  a  sum- 
mary application,  will  relieve  the  tenant  by  awarding  him  adequate 
compensation. 

If  tenant  for  life  make  a  lease  for  years(o),  and  afterwards  commit 
a  forfeiture,  or  if  a  woman  holding  durante  viduitate  demise  for  years, 
and  marry  after  her  lessee  has  sown  the  land,  the  lessee  shall  have  the 
emblements,  because  the  interest  of  the  tenant  is  determined  by  the  act 
of  a  person  over  whom  the  tenant  has  no  control,  and  the  loss  of  the 
possession  could  not  have  been  foreseen. 

4.  A  tenant  holding  lands  for  a  definite  term  of  years,  has  no  right 
to  emblements(p),  or  to  the  crops  growing  at  the  expiration  of  his 
lease,  because  he  must  have  been  aware  that  his  term  would  expire  be- 
fore the  crops  could  be  ripe. 

5.  If  a  holding  be  determined(9)  by  the  act  of  the  tenant,  either 
by  the  surrender  of  his  interest,  or  by  giving  due  notice  of  his  intention 
to  leave  the  land,  or  by  the  marriage  of  a  woman(r)  holding  durante 


(m)  Short  v.  Atkinson,  Exch.  Easter, 
1834»  Hayes  &  Jones,  682. 

(n)  O'Connell  r.O*Callaghan,  Longf. 
&  Town*.  157;  3  Irish  Eq.  Rep.  199; 
Creed  t?.  Creed,  3  Irish  Eq.  Rep.  207 ; 
and  see  Johnson  v.  Reardon,  2  Irish  Eq. 
Rep.  123 ;  Garstin  v.  Nangle.  Hayes  & 
J.  542 ;  Holmes  o.  Bowden,  Hayes  &  J. 
544;  Jameson  v.  Furrer,  3  Irish  Eq. 
Rep.  513. 

(o)  Oland  v.  Bardwick,  Gouldsh.  189, 
pi.  136;  Year  Book,  7  Hen.  IV.  fo.  17, 
pi.  15 ;  1  Bro.  Abr.  267,  Emblements, 
pi.  6,  14 ;  1  Ro.  Abr.  727>  Emblements, 


A.  pi.  10 :  and  see  the  Editor's  note  to 
Oland's  case,  5  Rep.  116,  B. 

(p)  William  v.  Thomas,  Year  Book, 
9  Edw.  III.  fo.  24,  pi.  19;  Litt.  s.  68; 
2  Bla.  Comm.  145. 

(g)  Gland's  case,  5  Rep.  116,  A.;  1 
Ro.  Abr.  726,  Emblements,  A. ;  Weep- 
er V.  Handall,  9  Yin.  Abr.  366,  Emble- 
ments, A.,  pi.  11 ;  1  Ro.  Abr.  727,  pi. 
11,  Emblements. 

(r)  Gland's  case,  5  Rep.  116;  Gland 
V.  Burdwick,  Cro.  El.  460;  Gouldsh. 
189,  pi.  136,  S.  C;  Co.  Litt.  55,  B.  ; 
Bulwer  v.  Bulwer,  2  B.  &  Aid.  470. 
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viduitatej  or  if  the  demise  be  put  an  end  to  by  title  paramountXtf)*  by 
forfeiture,  or  for  condition  broken(^),  the  emblements  become  the  pro- 
perty of  the  reversioner,  and  are  lost  by  the  tenant*  Where  a  tenant 
from  year  to  year  held  a  farm,  subject  to  a  condition,  that  if  he  con- 
tracted a  debt,  which  should  be  followed  by  judp^ementand  execation(fl<)9 
or  committed  an  act  of  bankruptcy  followed  by  a  commission,  it  should 
be  lawful  for  the  lessor  to  re-enter,  and  have  the  land,  as  of  his  former 
estate:  the  landlord  re-entered  for  breach  of  the  condition,  and  the  Court 
held  he  was  entitled  to  the  emblements,  as  the  tenant's  estate  was  de- 
feated by  his  own  act ;  but  unless  the  landlord  enter  for  the  condition 
broken  during  the  continuance  of  the  demise,  he  cannot  defeat(9) 
the  tenant's  right  to   emblements  after  its  expiration,  by  insisting 
on  a  prior  breach  of  the  condition.     If  a  joint-tenant  of  a  farm  agree 
that  his  companion  shall  have  the  exclusive  occupation(fr),  and  the 
occupier  sow  the  land,  and   die  before  severance,  his  executor  will 
be  entitled  to  the  crops ;  but  if  there  be  no  such  contract,  the  entire 
of  the  crops  will  go  along  with  the  land  to  the  survivor ;  and  if  a 
tenant  acknowledge  a  judgement,  and  the  land  be  extended  after  sow- 
ing the  crops,  the  conusee(a;)  of  the  judgment  will  be  entitled  to  the 
emblements.     The  personal  representatives  of  the  incumbent  of  a  bene^ 
fice  are  entitled,  at  common  law,  to  emblements(^)  of  the  glebe-lands; 
but  a  beneficed  clergyman  will  not,  on  the  resignation  of  his  living,  be 
entitled  to  the  crops  growing  on  his  glebe,  because  his  interest  is  deter- 
mined by  his  own  act. 

6.  The  doctrine  of  emblements  has  been  in  a  great  measore  super- 
seded by  the  prevalence  of  local  usages  regulating  the  rights  of  out- 
going tenants,  either  to  the  entire,  or  to  certain  proportions  of  what  is 
styled  the  ^^  away-going  crop."  It  was  considered  reasonable  that  a 
tenant  entitled  to  the  possession  of  a  farm  during  seed-time,  should  de- 
rive some  profit  from  the  crop  which  he  had  sown,  and  that  such  a  pri- 
vilege, which  encouraged  the  tenant  to  pursue  a  course  of  good  hus- 
bandry, ought  not  to  depend  exclusively  on  the  uncertainty  of  his  te- 
nure. Hence,  throughout  great  part  of  the  United  Kingdom,  certain 
local  customs  prevail,  by  which  the  outgoing  tenant,  though  holding 


(0  Wicks  V.  Jordan,  2  Bulst.  213 ; 
Oland  r.  Burdwick,  Cro.  Eliz.  461 ; 
Lane  o.  King,  8  Wendell's  Amer.  Rep. 
564. 

(t)  Nicholas  v.  Simonds,  2  Ro.  Rep. 
468:  Oland  o.  Bardwick,  Goulds.  189, 
pi.  136;  1  Ro.  Abr.  726,  pi.  3,  4,  title 
"  Emblements;'*  Lane  v.  King,  8  Wen- 
dell, 684. 

(tt)  Davis  v.  Eyton,  7  Bing.  154;  4 


Moo.  &  P.  820,  S.  C. ;  Nicholas  o.  Si- 
monds,  2  Ro.  Rep.  468. 

(9)  Johns  V.  Whitley,  8  Wila.  140. 

(w)  James  v.  Portman,  Owen,  102; 
Cro.  Eliz.  314,  S.  C. ;  Com.  Dig.  Biew, 
G.  2. 

(x)  Barden  v.  Withington,2  Leon.  54. 

iy)  Bulwer  v.  Bulwer,  2  B.  &  Aid. 
470 ;  1  Williams  on  Exec.  490 ;  O'Coo* 
nor  r.  Tyndall,  2  Jones,  Ezch.  R^.  20. 
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for  a  definite  term  of  years,  or  from  year  to  year,  has  a  right  to  a  fixed 
proportion  of  the  way-going  crop,  sown  by  the  outgoing  tenant,  ac- 
cording to  the  usual  course  of  good  husbandry  in  the  neighbourhood. 

In  the  year  1799,  a  local  usage  in  a  particular  parish  in  Lincoln- 
shire, that  a  tenant  holding(z)  a  farm  for  a  definite  term  of  years, 
which  expired  on  the  1st  of  May,  should  have  a  right  to  carry  away  cUl 
the  corn  growing  on  the  farm,  which  he  had  sown  before  the  expiration 
of  his  lease,  according  to  the  course  of  good  husbandry,  when  the  crops 
should  arrive  at  maturity,  was  established  to  be  legal  and  valid.  Si* 
milar  customs,  varying  in  their  terms(a)  and  circumstances,  have  since 
been  frequently  recognized  as  binding,  and  the  rules  of  law  governing 
emblements,  still  continue  applicable  to  the  customary  way-going  crop. 

In  Ireland,  usages  of  this  description  generally  divide  the  way-going 
crop  of  corn  into  unequal  shares,  allotting  in  Munster  and  Connaught 
two-thirds,  and  in  Leinster  seven-eighths  of  such  crop(&),  to  the  out- 
going tenant,  and  giving  the  residue  to  the  landlord,  or  in-coming  te- 
nant :  and  such  usages  extend  not  only  to  lands  holden  for  years,  but 
may  control  and  restrict  the  common-law  right  of  a  tenant  to  emble- 
ments, where  his  interest  is  of  uncertain  duration. 

7.  It  has  long  been  settled,  that  extrinsic  evidence  of  custom  and 
usage  is  admis6ible(c)  to  annex  incidents  to  written  contracts,  in  matters 
with  respect  to  which  they  are  silent,  upon  the  presumption  that  the 
parties  did  not  mean  to  express  in  writing  the  whole  of  the  agreement  by 
which  they  intended  to  be  bound,  but  to  acquiesce  tacitly  in  such  known 
usages.  Whether  such  a  relaxation  of  the  strictness  of  the  common  law 
was  wisely  applied,  where  formal  instruments  have  been  entered  into, 
and  particularly  leases  under  seal,  may  well  be  doubted ;  but  the  con- 
trary has  been  established  by  such  authority,  and  the  relations  between 
landlord  and  tenant  have  been  so  long  regulated  upon  the  supposition 
that  all  customary  obligations,  not  altered  by  the  contract,  are  to  re- 
main in  force,  that  it  would  be  productive  of  much  inconvenience  if 
that  practice  were  to  be  disturbed.  The  comjnon  law  does  so  little 
in  prescribing  the  relative  duties  of  landlord  and  tenant,  it  is  by  no 


(r)  Wigglesworth  v,  Dallison,  1  Doug. 
201. 

(a)  Beayan  v,  Delahay,  1  H.  Bla.  5; 
Senior  v,  Armitage,  Holt's  N.  P.  C. 
197;  Petrie  v.  Daniel,  I  Smith,  199  i 
Webb  V.  Plummer,  2  B.  &  Aid.  746 ; 
Dalbj  V.  Hirst,  1  Brod.  &  B.  224 ;  3 
Moore»  536 ;  Holding  v.  Pigott,  7  Bing. 
465 ;  5  Moo.  Sc  P.  427 ;  Boraston  v. 
Green,  16  East,  71 ;  MaundrelU  ex  parte. 


2  Madd.  Rep.  315 ;  Back's  Bank.  Cases, 

(6)  The  custom  in  Westmeath  entitles 
the  outgoing  tenant  to  seven-eighths  of 
the  wheat,  two-thirds  of  the  oats,  and  the 
whole  of  the  potato  crop ;  Cunningham 
V,  Uniacke,  Armst.  M.  &  Ogle,  N.  P.  K* 
293 ;  Finlay's  Land.  &  Tenant,  142. 

(c)  Hutton  V.  Warren,  Tyrw,  &  Gr. 
646,  656 ;  1  Mees.  &  W.  466,  S.  C. 
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means  surprising  that  courts  of  justice  should  have  been  fevourably  in- 
clined to  the  introduction  of  those  regulations  in  the  mode  of  cultivation^ 
which  custom  and  usage  have  established  in  each  district  to  be  most 
beneficial  to  all  parties.  Accordingly,  in  Wigglesworth  r.  Dalliflon(</) 
the  tenant  was  allowed  a  way-going  crop,  though  there  was  a  formal 
lease  under  seal,  which  was  silent  on  the  subject  of  such  a  right ;  and 
Lord  Mansfield  said,  that  the  custom  did  not  alter  or  contradict  the 
lease,  but  only  superadded  something  to  it.  In  a  subsequent  case, 
where  an  action  was  brought  by  a  tenant  against  his  landlord,  for  com- 
pensation for  seed  and  labour,  under  the  denomination  of  tenant-riglit, 
the  Court  held(6),  though  there  was  a  written  contract  between  the 
parties,  that  the  custom  of  the  country  would  still  be  binding,  if  not  in- 
consistent with  the  terms  of  such  written  contract,  and  that  not  only  all 
common  law  obligations,  but  those  imposed  by  custom,  were  in  full 
force,  unless  varied  by  the  contract. 

Under  a  stipulation(y)  that  the  tenant  should  spend  and  conBome 
on  the  &rm  three  parts  out  of  four  of  the  straw  arising,  not  only  frcnn 
the  farm  itself,  but  from  the  demised  tithes  of  the  whole  parish,  and 
leave  the  manure  at  the  end  of  the  term  for  the  use  of  the  landlord,  he 
paying  for  it  the  full  price :  it  was  decided,  that  the  custom  of  the 
country  as  to  the  obligation  of  the  outgoing  tenant  to  plough  and  sow, 
and  as  to  the  corresponding  obligation  of  the  landlord,  to  pay  for  such 
ploughing  and  sowing  in  the  last  year  of  the  term,  was  not  varied ;  the 
only  alteration  made  in  the  custom  being,  that  the  tenant  was  obliged 
to  spend  more  than  the  produce  of  the  farm  on  the  premises,  being  paid 
for  it  in  the  same  way  as  he  would  have  been  paid  for  that  which  the 
custom  required  him  tq  spend,  and  that  such  custom  was,  by  implica- 
tion, to  be  considered  as  if  it  were  introduced  into  the  lease. 

8.  For  the  purpose  of  conferring  on  a  tenant  the  benefit  of  the 
way-going  crop,  it  is  not  necessary  that  a  strict  legal  custom  shall  be 
proved(^)  :  it  will  be  sufficient  to  shew  that  a  usage  has  prevailed  in 
the  neighbouring  district,  for  a  reasonable  length  of  time,  affording 
mutual  advantages  both  to  landlord  and  tenant,  in  the  distribution  of 
the  crop,  or  in  the  cultivation  of  the  farm. 

9.  The  benefit  of  the  way-going  crop  may  be  waived(A)  by  express 

(rf)  Wigglesworth  v.  Dallison,  1  Dong.  (/)  Hutton  v,  Warren,  Tyrw.  &  Gr. 

201.  646 ;  1  Mees.  &  W.  466,  S.  C. 

(0  Senior  v.  Armitage,  Holt's  N.  P.  (g)  Leeh  v.  Hewitt,  4   East,  154 ; 

C.  197;  and  the  obserrations  of  Parke,  Dt&y  v.  Hirst,  I  Brod.  &  B.  234;  9 

Baron,  on  this  case,  in  Hutton  v.  War-  Moore,  586,  S.  C. ;  Senior  r.  Armitage, 

ren,  Tyrw.  &  Gr.  657 ;  1  Mees.  &  W.  Holt's  N.  P.  C.  197. 

476.  (A)  Webb  v.  Plummer,  2  B.  &  Aid. 
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agreement,  or  by  the  introduction  of  any  clause  or  covenant  in  the 
lease  or  contract  repugnant  to,  or  inconsistent  with(»),  the  custom  of 
the  country.  If  the  agreement  between  the  parties  contain  express 
stipulations  relative  to{j)  the  rights  of  the  outgoing  tenant,  on  the  ex- 
piration of  the  demise,  the  custom  will  be  excluded ;  but  where  the  con- 
tract is  silent  as  to  the  terms  of  quitting^  and  merely  regulates  the 
mode  of  holding  the  premises,  during  the  tenancy,  the  rights  of  the  te- 
nant(A)  will  be  governed  by  the  terms  of  the  agreement  during  the 
holding,  and  immediately  afterwards  by  the  terms  of  the  custom.  If 
there  be  a  covenant  by  the  tenant  to  plough  and  sow  a  certain  portion 
of  the  £arm,  in  the  last  year(/)  of  the  lease,  being  such  as  the  custom 
requires,  he  being  paid  on  quitting  for  the  ploughing ;  or  if  the  cove* 
nant  be  to  plough,  sow,  and  manure,  the  tenant  being  paid  for  the  ma- 
nuring, the  custom  of  the  country  will  be  excluded  by  the  terms  of  the 
lease.  So  a  tenant  having  covenanted  by  his  lease,  that  on  quitting 
the  fiuin  he  should  not  sell  or  take  away  the  manure,  but  leave  it  to  be 
expended  on  the  land  by  the  landlord,  or  the  succeeding  tenant,  it  was 
decided(i7i),  that  the  custom  of  the  country,  which  required  an  out- 
going tenant  to  be  paid  for  the  manure,  was  excluded  by  the  terms  of 
the  lease  ;  for  if  the  parties  meant  to  be  governed  by  the  custom,  there 
was  no  occasion  for  inserting  a  stipulation  to  leave  the  manure. 

Under  an  agreement  that  the  whole  fodder  of  the  farm  shall  be  used 
upon  the  land,  and  none  shall  be  sold  or  carried  away  at  any  time,  hay 
only  excepted,  and  that  all  the  dung  shall  be  laid  out  on  the  farm  during 
the  last  year  of  the  term,  it  was  decided(n)  that  the  tenant  was  prohi- 
bited from  disposing  of,  or  from  carrying  away  from  the  premises  any 
part  of  the  straw  of  the  way-going  crop,  and  Lord  Gifford  stated  the 
principle  to  be,  that  when  you  have  a  written  stipulation  between  a 
landlord  and  his  tenant,  you  are  to  construe  it  according  to  the  fair 
meaning  and  import  of  the  language  used,  and  that  it  ought  not  to  be 
controlled  by  any  supposed  custom  or  usage  which  might  govern  the 
relation  between  the  parties,  in  the  absence  of  express  contract. 


749 ;  Roberts  v.  Barker,  1  Cro.  &  M. 
808;  3  Tyrw.  945. 

(i)  Holdmg  V.  Pigott,  7  Bing.  474; 
Boraston  v.  Green,  16  East,  80 ;  Dake 
of  Roxburgh  v.  Roberton,  2  Bligh.  168; 
Hutton  ».  Warren,  Tyrw.  &  G.  646; 
1  Mees.  &  W.  466. 

(J)  Webb  V.  Plummer,  2  B.  &  Aid. 
746 ;  Roberts  v.  Barker,  1  Cro.  &  M. 
808 ;  3  Tyrw.  946. 

(A)  Holding  V.  Pigott,  7  Bing.  474 ; 
5  Moo.  &  P.  427,  S.  C. ;   Hutton  v. 


Warren,  Tyrw.  &  G.  646 ;  1  Mees.  & 
W.  466,  S.  C. 

(0  Webb  V.  Plummer,  2  B.  &  Aid. 
746 ;  Hutton  v,  Warren,  Tyrw.  &  Gr. 
659 ;  1  Mees.  &  W.  477,  S.  C. 

{m)  Roberts  v.  Barker,  1  Cro.  &  Mees. 
808  ;  3  Tyrw.  945,  S.  C. 

(n)  Gordon  v.  Robertson,  2  Wils.  8c 
Shaw's  Scotch  Appeals,  115 ;  Gordon  v. 
Anderson,  3  Wils.  &  Shaw,  1 ;  The  Duke 
of  Roxburgh  v.  Roberton,  2  Bligh*s  P. 
C.  156. 
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10.  If  a  tenant  were  to  break  up  meadow  or  pasture  in  the  last  year 
of  his  lease(o),  for  tillage,  it  would  be  deemed  such  a  fraud  on  the  cav 
torn  as  would  disentitle  the  outgoing  tenant  to  the  crops  which  he  had 
improperly  sown  ;  but  a  violation  of  a  prescribed  course  of  tillage,  or 
mode(;>)  of  cultivation  in  raising  the  way-going  crop,  although  the 
tenant  might  be  exposed  to  an  action  for  breach  of  his  agreement, 
would  not  defeat  his  right  to  enter  and  take  the  crops  according  to  tbe 
custom.  If  a  lessee  bind  himself  not  to  have  more  than  one-third  part 
of  his  farm  under  tillage  in  any  one  year,  or  to  lay  out  a  certain  qiian* 
tity  of  lime,  or  other  manure,  during  the  last  three  years  of  his  lease, 
and  do  not  comply  with  such  stipulations,  he  may  be  answerable  in  da- 
mages to  his  lessor,  but  will  not  forfeit  his  claim  to  the  benefit  of  tbe 
custom ;  for,  as  Lord  EUenborough  observes(9) :  "  it  would  introduce 
strange  confusion  into  the  remedies  of  the  law,  if  the  crops  sown  by  the 
tenant  were  to  be  considered  as  his  own,  or  as  the  landlord's  property, 
according  as  the  tenant  had  or  had  not  complied  with  the  terms  of  lus 
covenant." 

11.  An  outgoing  tenant  only  becomes  entitled  to  the  way-going 
crop  upon  the  regular  determination  of  his  holding,  either  by  the  ezpi- 
ration  of  his  lease,  or  by  means  of  the  act  of  another  person  over(r) 
whom  he  has  no  control,  or  by  the  act  of  Ood ;  but  if  the  tenant's  in* 
terest  be  put  an  end  to  by  his  own  act,  either  by  surrender,  or  by  his 
giving  regular  notice  of  quitting,  he  will  lose  the  benefit  of  the  cus- 
tomary crop.  If  the  assignees  of  a  bankrupt  lessee  refuse  to  accept 
the  tenant's  interest,  and  the  lease  be  determined  pursuant  to  the  pro- 
visions of  the  Bankrupt  Act,  the  assignees  will  not  be  entitled  to  the 
crops(«)  growing  on  th^  premises  at  the  time  of  the  determination  of  tbe 
lease  ;  but  where  the  lessor  covenanted  that  the  lessee,  at  the  end,  or 
sooner  determination  of  the  term,  should  have  the  way-going  crop  out 
V  of  two-thirds  of  the  arable  land,  and  the  lease  was  determined  on  tbe 
bankruptcy  of  the  lessee  pursuant  to  the  Statute,  it  was  decided(/)i 
that  by  the  terms  of  the  covenant  the  assignees  were  entitled  to  tbe 
way-going  crop,  and  should  be  placed  in  the  same  situation  as  the  lea- 
see would  have  been  in,  if  the  lease  had  expired  by  efflux  of  time. 

(o)  But  see  Short  v,  Atkinson,  Hayes  926 ;  3  Nev.  k  M.  214,  S.  C. ;  and  for 

&  Jones,  682.  the  semiel  of  this  oase»  see  Ejre  v.  Thorpe, 

(p)  Boraston  t?.  Green,  16  East,  71 ;  6  Dowl.  Pr.  C.  768. 
Holding  V.  Pigott,  7  Bing.  475 ;  5  Moo.  (*)  JS:x/)ar<tf  Whittington,  Buck's  Rep^ 

&  P.  427,  S.  C.  87 ;  In  the  matter  of  Gough,  Bock's  R«p. 

.    (q)  Boraston  v.  Green,  16  East,  79;  85. 

and  see  the  opinions  in  Finlay's  Laud.  &  (0  Maundrell,  ex  parte,  2  Madd.  Rep» 

Tenant,  142.  315;  Back's  Rep.  83,  S.  C. 

(r)  Thorpe    v.  Eyre,   1  Ad.  &  EIL 
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12*  If  tenant  from  year  to  year  receive  notice  to  quit  from  his  land- 
lord after  sowing  his  land,  such  tenant  will  be  entitled  to  carry  away 
the  entire  crop,  as  emblements,  because  he  was  not  aware  of  the  dura- 
tion of  his  holding  at  the  time  of  sowing ;  but  if  a  tenant  sow  his  land 
after  being  duly  served  with  notice  to  quit(tf)9  he  will  be  entitled  to 
the  way-going  crop,  according  to  the  usage  of  the  district  where  the 
lands  lie. 

13.  The  nature  of  the  interest  which  the  right  to  take  the  way- 
going crop  gives  to  the  outgoing  tenant  in  the  land,  after  the  expiration 
of  the  demise,  whilst  the  crop  is  arriving  at  maturity,  has  not  been 
clearly  defined.  In  Boraston  v.  6reen(27)  it  was  laid  down  by  Bayley, 
Justice,  that  the  right  reserved  to  the  outgoing  tenant  is  a  prolongation 
of  the  term,  in  respect  of  the  land  on  which  the  crop  grows,  and  that 
the  possession  of  the  land  continues  in  the  tenant  until  the  crop  is  re- 
moved ;  and  upon  this  ground  it  was  held,  that  the  landlord  might  dis- 
train upon  the  ofi'-going  crop  for  the  old  rent,  because  the  tenancy  still 
continued  as  to  that  part  of  the  land. 

On  the  expiration  of  a  tenancy,  the  right  of  possession  in  the  whole 
farm  belongs  to  the  landlord,  and  the  outgoing(u;)  tenant  only  retains  an 
€€U€ment  in  the  parts  of  the  land  under  tillage,  conferring  on  him  a 
right  to  enter  on  the  land  occupied  by  the  crop,  for  the  purpose  of 
weeding,  valuing,  and  of  bestowing  due  care  on  its  preservation  and 
protection,  and  when  ripe,  to  cut  and  save  the  corn,  and  to  dig  out  the 
potatoes  or  turnips,  leaving  the  landlord,  or  incoming  tenant,  such  pro- 
portion as  he  is  entitled  to  by  the  custom  of  the  country ;  and  such 
outgoing  tenant  is  only  answerable  for  the  rent  which  became(2;)  due 
on  the  expiration  of  the  demise.  The  outgoing  tenant  has  only  a  right 
to  enter  for  the  purpose  of  saving  and  removing  the  crop,  and  the  ge- 
neral right  of  the  landlord  entitles  him  to  bring  trespass  for  other  acts 
done  to  the  close,  such  as  placing  stones  there,  or  using  it  as  a  way  to 
get  stones  from  it.  If  a  tenant,  on  the  expiration  of  his  lease,  impro- 
perly overbold  the  possession  of  demised  premises,  and  the  landlord  re- 
covers the  property(y)  by  legal  process,  the  tenant  forfeits  any  right  to 


(tt)  Thorpe  v.  Eyre,  1  Ad.  &  Ell. 
926;  3  Nev.  &  M.  214;  Caldecott  v. 
Smythies,  7  Carr.  &P.  808;  Boraston 
V.  Green,  16  East,  71-^  ;  Beavan  v.  De- 
lahay,  I  H.  Bla.  5;  Cunningham  v. 
Uniacke^  Armst  M.  &  Ogle,  N.  P.  Rep. 
393. 

(v)  Boraston  v.  Green,  16  East,  81, 
by  Bayley,  J. ;  Beavan  v.  Delahay,  1  H. 
Bla.  5 ;  Lewis  o.  Harris,  1  H.  Bla.  7,  in 
the  note. 


(w)  Strickland  v.  Maxwell,  4  Tyrw. 
857,  by  Bayley,  B.,  360-363;  2  Cro.  & 
Mees.  539;  Caldecott  v.  Smythies,  7 
Carr.  &  P.  808 ;  Litt.  sect.  68 ;  Co. 
Litt.  56,  A. 

(x)  JSx  parte  Maundrell,  2  Madd. 
Rep.  322;  and  see  1  Williams  on  Exec. 
502. 

(y)  1  Bro.  Abr.  267,  Emblements, 
plac.  8,  11. 
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the  emblements  or  way-going  crop.  A  landlord  haying  recovered  pos- 
session under  a  writ  of  habere{z)y  seized  the  crops  on  the  premises, 
which  had  been  recently  severed  by  the  tenant,  who  claimed  them  u 
his  way-going  crop,  and  the  Court  refused  to  compel  the  landlord,  on  a 
summary  application  for  that  purpose,  to  pay  their  value  to  the  evicted 
tenant,  after  deducting  the  rent  due,  because  such  interference  migbt 
afford  inducement  to  tenants  to  overbold  property. 

14.  Manure  collected  in  a  heap,  as  between(a)  landlord  and  tenant, 
is  a  chattel  before  it  has  been  spread  on  the  ground  ;  but  if  a  tenant, 
during  his  occupation,  remove  part  of  the  virgin  soil,  the  landlord  may 
recover  compensation(&)  for  the  loss  or  injury,  in  trover  or  trespaaa,  as 
the  soil,  on  its  removal,  is  re-vested  in  the  landlord,  and  becomes  his 
personal  property. 

A  covenant  by  the  outgoing  tenant  to  sell  the  manure  which  should 
be  on  the  premises  at  the  end  of  the  term  to  the  landlord,  or  to  thesno- 
ceeding  tenant,  at  a  valuation(c),  will  confer  on  the  out-going  tenant  a 
right  of  on-stand  for  the  manure  upon  the  farm,  until  the  sale  takes 
place,  and  in  the  meantime  the  outgoing  tenant  retains  such  a  property 
in  the  manure,  as  will  enable  him  to  maintain  an  action  of  trespass  kt 
its  wrongful  removal ;  and  if  the  outgoing  tenant  carry  it  away,  with* 
out  being  authorized  by  law  or  custom  to  do  so,  the  landlord(ii),  after 
the  expiration  of  the  lease,  may  maintain  trover  for  the  value.  Wheie 
the  outgoing  tenant  agreed  to  consume  all  the  hay  on  the  fium,  or  to 
bring  two  loads  of  manure  for  every (e)  load  of  hay  which  should  be  re- 
moved, it  was  ruled,  that  on  the  determination  of  the  demise,  the  suc- 
ceeding tenant  had  a  right  to  detain  the  hay  until  the  manure  wm 
brought. 

15.  It  may  not  be  irrelevant  to  the  subject  of  this  treatise,  toaUude 
shortly  to  the  instances  in  which  personal  representatives  are  entitled 
to  emblements.  Where  the  owner  of  a  freehold  estate  in  possession  dies 
intestate,  after  having  cropped  the  land,  the  growing  crops  belong  to  hii 
personal  representatives(y),  though  the  land  descends  to  the  heir ;  but 
if  the  owner  make  a  will(^),  devising  his  estate  in  the  lands,  the  devi- 
see acquires  a  right  to  the  growing  crops,  to  the  exclusion  of  the  exe- 


(z)  Doe  dem,  Upton  v.  Witberwick,  3  (d)  Davies  v.  Connop»  1  Price,  5S. 

Bing.  11 ;  10  Moore,  267,  S.  C.  (e)  Smith  o.  Chance,  2  B.  &  Aid. 

(a)  Carver  v.  Pierce,  Stvle,66;  Aleyn.  755. 
32;  and  see  Borbage  V.  King,  2  Chitty's  (/)  Lawton  e.  Lawton,  3  Atk.  16; 

Rep.  247.  Co.  Litt.  55 ;  Hargr.  note,  365. 

(h)  Higgon  V.  Mortimer,  6  Carr.  &         (g)  Spencer's  case.  Winch*  51  >  West 

P.  616.  V,  Moore,  6  East,  343. 

(c)  Beaty  v.  Gibbons,  16  East,  116. 
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cutor.  This  rule  is  founded  upon  a  presumed  intention  of  the  testator 
in  favour  of  his  devisee,  and  may  be  rebutted  by  any  words  in  the  will 
indicating  that  the  crop  should  pass  to  the  executor.  A  testator  de- 
vised certain  estates  to  one  J.  S.  in  fee,  and  bequeathed(A)  all  his  stock 
on  his  form,  and  all  other  his  personal  estate  to  his  executors,  and  it 
was  ruled,  that  the  executors  were  entitled  to  the  crops  growing  upon 
the  lands  devised,  at  the  time  of  the  testator's  decease :  the  intention 
of  the  testator,  that  the  growing  crops  should  devolve  on  his  executor, 
was  inferred(t),  rather  because  it  was  plainly  meant  that  the  executors 
should  take  the  whole  personal  estate,  than  from  the  mere  force  of  the 
expression,  ^'  stock  upon  his  farm." 

Where  a  testator  bequeathed  to  his  wife  all  his  farming-stock  of 
every  kind  and  description(j)  whatsoever,  and  gave  his  executors  all 
the  rest  and  residue  of  his  personal  estate,  it  was  decided  that  the  wife 
was  not  entitled  to  the  growing  crops,  as  the  bequest  to  her  only  com- 
prised some  parts  of  the  personal  estate,  and  the  expression,  "  all  my 
fiEoming  stock,"  in  common  and  popular  language,  did  not  include  crops 
in  the  ground*  The  personal  representatives  of  a  tenant  for  life  are  en- 
titled to  the  crops  growing  at  the  time(A)  of  his  decease,  in  preference 
to  the  person  next  in  remainder :  where  lands  holden  for  years  are 
specifically  bequeathed,  the  specific  legatee  of  the  term  will,  on  the  as- 
sent of  the  executor,  take  the  growing  crops  in  preference  to  a  residu- 
ary legatee.  A  bequest  of  growing  crops  to  a  person(/)  for  his  life 
vests  them  absolutely  in  the  legatee,  and  any  limitation,  or  remainder 
over,  will  be  ineffectual,  because  the  use  of  such  things  consists  in  their 
consumption.  A  heap  of  manure,  though  merely  a  chattel,  on  the  de- 
cease of  a  person  fanning  his  own  estate,  will  pass  to  his  heir  or  de- 
visee, in  preference  to  his  personal  representatives,  being  considered 
accessory  to  the  soil. 

(A)  West  9.  Moore,  8  East,  339;  Cox  (Jk)  Lawton  v,  Lawtoti,  3  Atk.    16; 

9.  G>  (Isalve,  6  East,  604,  in  the  note.  Co.  Litt.  55,  B. 

(t)  Vaisey  v,  Reynolds,  5  Russell,  19.  (0  Randall  v.  Russell,  3  Meriv,  194; 

( f)  Vaiser^  v.  Reynolds,  5  Russell,  12 ;  Porter  v.  Tournav,  3  Vesey,  311;  Stew- 
Blake  V.  Gibbs,  5  Kuss.  13.  ard  v.  Cotton,  5  Kuss.  17. 
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CHAPTER  V. 


FIXTURES. 


1.  Nature  of  Fixtures. 

2.  Mode  of  Annexation, 

3.  Constructive  Annexation. 

4.  Machinery  accessory  to  Trade  and 

not  to  £and. 

5.  Classes  of  Fixtures, 

6.  Right  to  remove  Trade  Fixtures, 

7.  Privilege  of  Nursery-men, 

8.  Right  of  Removal  not  extended  to 

agricultural  Fixtures, 
6.  Fixtures  for  Ornament  or  domeS' 
tic  Convenience, 

10.  Time  for  removing  Fixtures, 

11.  Acceptance  ofnewLease^  a  Relink 

^utshment  of  Fixtures, 

12.  Fixtures  pass  by  Lease  or  Convey- 


once  of  the  Land,  unless  spectaUy 
excluded, 
IS.  Construction  of  Agreement  to  take 
Fixtures  at  a  Valuation, 

14.  Seizure  of  Fixtures  under  Execu- 

tion, 

15.  Effect  of  Commission  of  Banhnu^ 

in  transferring  Right   to  Fix- 
tures, 

16.  Right  to  Fixtures  varied  by  pre- 

vious Agreement, 

17.  Fixtures  should  be  enumerated  in 

Agreement  for  Demise  or  Pur- 
chase. 

18.  Remedies  far  Fia^ures  wrongfidhf 

taken  away. 


1.  Thb  general  rule  of  law  is(a),  that  whatever  is  annexed  to  the 
realty,  though  erected  by  a  tenant(6),  constitutes  parcel  of  the  inheri- 
tance, and  belongs  to  the  owner  of  the  soil ;  however,  this  rule  has 
been  materially  relaxed  by  permitting  a  tenant  to  remove  at  any  time 
during  his  occupation,  objects  annexed  by  him  to  the  soil,  for  purposes 
of  trade,  domestic  convenience,  or  ornament:  the  term  *^  fixtures'*  is 
used(c)  to  denote  those  personal  chattels  which  have  been  affixed  to 
land,  and  which  may  be  afterwards  severed  and  removed  by  the  party 
who  annexed  them,  or  by  his  personal  representatives,  without  permis- 
sion from  the  owner  of  the  freehold. 

2.  In  order  to  render  an  article,  a  fixture,  it  must  be  let  into  the 
soil,  or  must  be  cemented,  or  firmly  fixed  to  some  fabric  having  its 
foundations  in  the  ground,  for,  however  bulky  the  article  may  be,  if  it 
be  merely  placed  «on  the  surface  of  the  land,  it  will  only  be  a  chattel,  re- 
movable at  the  pleasure  of  the  tenant,  and  does  not  acquire  the  charac- 
ter of  a  fixture :  a  bam((2)  erected  upon  pattens,  or  blocks  of  timber  lying 
on,  but  not  fixed  in  or  to  the  ground,  may  be  removed  by  the  tenant, 


(a)  See  Appendix,  No.  14. 
(6)  Cooke  v,  Humphrey,  Moor,  197 ; 
Bull.  N.  P.  34. 

(c)  Amos  &  Ferard  on  Fixtures,  2 ; 
6  L&w  Macr.  94. 

(d)  Culling  v.  Tufnal,   Bull.  N.  P. 


34:  Naylor  v.  Collinge,  1  Taunt  19; 
Wansbrough  o.  Maton,  6  Ner.  k  M. 
367 ;  4  A(L  &  £11. 884,  S.  C. ;  The  Kiw 
V.  The  Inhabitanteof  Otler,  1  B.  &  Ad. 
161. 
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on  the  expiration  of  his  term,  as  a  mere  moveable  chattel,  because,  as 
Lord  Ellenborough  observed(6)  :  ^Uhe  terms  of  the  statement  exclude 
it  from  being  considered  as  a  fixture,  not  beingfixed  in  or  to  the  ground." 
In  like  manner,  a  wooden  stable(y*)  standing  on  blocks  or  rollers,  a  post- 
windmill(^),  jibs(A)  fastened  to  caps  of  timber  fixed  into  a  building, 
and  capable  of  being  removed,  without  injury  either  to  them  or  to  the 
walls,  booths  on  a  fair-green,  and  vats  or  worm-tubs  in  a  distillery(t), 
supported  by  and  resting  on  brickwork,  but  not  fixed  in  the  ground, 
are  considered  moveable  chattels  belonging  to  the  person  who  erected 
them,  and  utterly  unconnected  with  the  estate  in  the  land.  Machinery 
fikstened  to  the  floor  of  a  building  by  bolts  and  screws,  and  capable  of 
being  removed  and  replaced(j)  without  injuring  either  the  machinery 
or  the  building,  the  bolts  and  screws  being  used  only  to  secure  its 
stability,  is  not  considered  a  fixture,  and  may  be  treated  as  a 
moveable  chattel :  so  pier-glasses  and  book-cases  attached  to  the  wall 
by  brackets  and  screws,  or  by  holdfasts,  for  the  purpose  of  retain- 
ing them  in  their  position,  are  not(A)  constituted  fixtures  by  such 
annexation,  and  will  pass  to  a  legatee(/)  under  a  bequest  of  fixed 
furniture. 

3.  Certain  articles,  moveable  in  their  nature,  are  considered  to  be 
constructively  annexed  to  the  structure  to  which  they  belong,  such  as 
the  doors  and  windows  of  a  house,  or  gate  of  a  field  suspended  on 
hooks ;  and  keys,  winches,  rings(m),  and  other  detached  appendages, 
necessary  for  the  convenient  use  of  fixtures,  are  deemed  parcel  of,  and 
pass  with  the  fixtures  to  which  they  are  appurtenant:  so  the  sails  of  a 
wmdmill  are  parcel  of  the  freehold,  and  go  to  the  heir  and  not  to  the 
executor.  Where  a  fixture  is  severed  from  the  freehold  for  a  special 
and  temporary  object,  as  for  the  purpose  of  being  repaired,  it  does  not 
lose  its  original  character  of  a  fixture :  a  millstone  taken  from  a  mill(n) 
for  the  purpose  of  being  picked  and  hammered,  is  not  distrainable.  If 
a  building  be  annexed  by  a  tenant  to  the  freehold,  although  the  roof 


(e)  Elwes  o.  Maw,  3  East,  55. 

if)  Fitzherbert  v.  Shaw,  1  H.  Bla. 
258. 

{g)  Stewart  v.  Lombe,  1  Brod.  &  B., 
506  ;  4  Moo.  281  ;  The  King  v.  London- 
thorpe,  6  T.  R.  377. 

(Ji)  Davis  V.  Jones,  2  B.  &  Aid.  165. 

(0  Horn  V,  Baker,  9  East,  222. 

0*)  Duck  r.  Braddyll.  M*Cl.  217;  13 
Price,  455  ;  Trappes  r.  Harter,  3  Tyrw. 
619;  2  Cro.  &  Mees.  177,  by  Ld.  Lynd- 
hurst. 


(A)  Beck  ».  Rebow,  1  P*.  Wms.  94. 

if)  Birch  V.  Dawson,  2  Ad.  &  Ell. 
37 ;  4  Nev.  &  M.  22 ;  6  Carr.  &  P.  658, 
S.C. 

(m)  Liford's  case,  1 1  Rep.  50,  B. ;  Py- 
ot  V.  St.  John,  Cro.  Jac.  329;  2  Bulst. 
102. 

(n)  \Vystow*s  case,  Year  Book,  14  Hen. 
VIII.  fo.  25.  pi.  6;  Gorton  v.  Falkner, 
4  T.  R.  567 ;  Place  v.  Fagg,  4  M.  & 
Ry.  277. 
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is  kept  in  its  po8ition(o)  merely  by  its  own  weight,  and  can  be  remoyed 
without  injury  to  the  walls  on  which  it  is  sustained,  yet  as  the  tenant 
has  no  right  to  remove  the  whole  building,  he  cannot  carry  away  the 
roof,  which  forms  an  essential  part  of  the  structure. 

4.  Where  an  addition  is  made  to  land,  or  to  houses,  which  cannot 
be  dissevered  without  destruction  or  injury,  either  to  the  principal  or 
to  the  accessary,  things  so  added,  though  in  themselves  moveable,  be- 
come part  of  the  freehold,  and  as  such  descend  to  the  heir,  or  on  the 
expiration  of  a  lease,  or  other  temporary  contract,  accompany  the  land, 
but  a  personal  chattel  annexed  by  a  tenant  to  land  for  the  purposes  of 
his  trade,  or  for  ornament,  or  for  his  domestic  convenience,  and  coming 
within  the  description  of  a  fixture,  may  during  his  tenancy  be  sepa- 
rated from  the  soil,  and  may  be  again  reduced  by  the  tenant  to  its 
chattel  state.  Engines  and  machinery  are  regarded  rather  as  accessa- 
ries to  the  trade  in  which  they  are  used,  than  as  being  accessory  to  the 
land :  the  machinery  of  a  steam-engine,  or  cotton  mill,  cannot  be  used 
for  the  purposes  of  manufacture,  without  being  fixed  in  its  place,  or 
connected  with  the  ground  by  building  :  the  engine  is  not  erected  for 
the  purpose  of  enjoying  the  produce  of  the  land,  but  the  ground  is 
generally  taken  as  a  station  for  the  engine :  and  it  is  reasonable  to  sup- 
pose that  the  machinery  was  intended  to  accompany  the  factory  where- 
ever  it  should  be  removed,  and  not  to  pass  with  the  soil,  which  is  com- 
paratively of  small  value. 

5.  Questions  respecting  a  right  to  fixtures,  frequently  arise  between 
the  real(j9)  and  personal  representatives  of  the  person  who  erected 
them,  between  a  remainder-man  and  the  personal  representatives  of  a 
tenant  for  life,  and  between  landlord  and  tenant :  however,  the  right 
of  a  tenant  to  remove  fixtures  embraces  every  privilege  of  removal,  to 
which  either  of  the  other  classes  can  be  deemed  entitled. 

Fixtures  may  be  conveniently  distributed  under  three  heads :  first, 
such  as  have  been  erected  for  purposes  of  trade,  or  manufacture:  as, 
for  instance,  steam-engines,  railways,  millwork,  utensils  in  brew- 
eries or  distilleries,  saltpans,  a  dyer's  plant,  cranes  for  raising  heavy 
goods,  shop-fronts,  counters,  partitions,  gas-pipes,  which  may  be 
termed  trade-fixtures ;  secondly,  articles  of  domestic  convenience,  or 
for  agricultural  purposes,  such  as  threshing-mills,  Dutch  bams,  beast- 
houses,  waggon-houses,  dairies,  kitchen-ranges,  grates,  stoves,  iron- 
safes,  cisterns,  water-butts,  pumps,  bells,  which  may  be  designated  as 
domestic  or  agricultural  fixtures ;  and  lastly,  matters  put  up  for  oma- 

(o)Wan8borough   v.  MatoD,  6  Nev.      S.  C. 
k  M.  307-372;  4  Ad.  &  Ell.  884-889,         (p)  Elwes  v.  Biaw,  3  East*  51. 
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ment,  as  marble  chimney-pieceSy  stained  glass  windows,  balconies, 
verandahs,  pier-glasses,  book-cases,  clocks,  or  cabinets  let  into  the  wall 
or  plaister,  hot-houses,  conservatories,  &c.,  which  may  be  styled  orna- 
mental fixtures. 

6.  The  right  of  a  tenant  to  remove  fixtures  is  more  extensive 
and  more  favourably  viewed,  than  the  claim  of  personal  representatives 
in  that  respect :  a  tenant  has  a  right  to  carry(y)  away,  during  his 
term(r),  trade-fixtures  put  up  by  himself,  provided  they  are  capable  of 
being  removed  without  causing  any  material  deterioration  of  the  es- 
tate, and  without  being  destroyed(«),  or  deprived  of  their  essential  cha- 
racter and  value.  It  is  the  duty  of  a  tenant,  on  the  expiration  of  his 
lease,  to  give  up  the  demised  premises  in  the  same  state  in  which  they 
were  when  he  obtained  possession,  allowing  for  reasonable  use  and 
wear,  and  he  must,  therefore,  repair  any  injury  occasioned  by  the  re^ 
moval  of  a  fixture :  and  where  a  machine  or  trade-fixture  has  been  put 
up  in  place  of  some  other  article,  subsisting  at  the  time  of  making  the 
demise,  the  tenant,  on  removing  his  own  fixture,  will  be  obliged  to  re- 
store the  article  which  had  been  displaced,  or  to  make  adequate  com- 
pensation to  the  landlord.  The  lessee  of  a  mill  and  steam-engine  hav- 
ing covenanted  to  keep  the  premises  in  repair,  enlarged  the  mill,  and 
substituted  a  more  powerful  engine  for  the  machine  which  had  been  de- 
mised :  the  lessee  being  declared  bankrupt(/),  an  injunction  was  granted 
restraining  his  assignees  from  removing  the  substituted  engine,  which 
was  considered  merely  as  an  extensive  repair  of  the  original  machine, 
and  bound  by  the  covenant. 

Trade-fixtures  are  only  removable  by  a  tenant  when  they  can  be 
taken  away  without  being  broken  and  deteriorated(tt),  or  without  break- 
ing or  deteriorating  the  fabric  to  which  they  are  attached ;  and  there- 
fore buildings,  such  as  lime-kilns,  which  cannot(t;)  be  carried  off  with- 
out losing  their  essential  quality,  and  which  cannot  be  restored  to  their 
original  state  after  removal,  will,  on  the  expiration  of  the  demise,  be- 
come the  property  of  the  landlord.  A  varnish-maker,  having  brought 
a  wooden  building  from  another  place  and  erected  it  on  demised(2^) 


(a)  Henry's  case.  Year  Book,  20  Hen. 
VII.  fo.  13,  plac.  24. 

(r)  Lyde  v.  Russell,  1  B.  &  Ad.  394 ; 
Mmshall  v.  Lloyd,  2  Mees.  &  W.  450. 

(»)  Watherell  v.  Howells,  I  Campb. 
N.  P.  C.  227. 

(0  Sunderland  v.  Newton,  3  Sim. 
Rep.  450. 

(u)  Le  proprietaire  est  cens^  avoir 
attach^  a  son  fondjs  des  effets  mobiliers 


a  perpetuelle  demeure,  lorsqulls  ne  peu- 
vent  etre  detaches  sans  etre  fracturls  et 
deterior^s  ou  sans  briser  ou  deteriorer 
la  partie  du  fonds  a  laquelle  ils  sont  at- 
taches :  Code  Civil,  No.  525. 

(r)  Thresher  v,  E.  L.  Waterworks 
Company,  2  B.  &  Cress.  611,  Arg. 

(w)  Penton  v.  Robart,  2  East,  88 ;  4 
Espin.  N.  P.  C.  33. 
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premises  upon  a  brick  foundation  for  the  purposes  of  his  trade,  was 
held  entitled  to  remove  it  on  the  expiration  of  his  term ;  and  in  like 
manner,  kilns  constructed  of  brick,  and  sheds  roofed  with  tiles  for  the 
purpose  of  manufacturing  bricks  and  tiles,  were  considered  fixtures(x) 
removable  by  a  tenant  at  the  end  of  his  term.  A  tenant  may  at  any 
time,  during  his  term,  remove(^)  a  steam-engine,  a  cider-mill(z),  salt- 
pans, utensils(a)  in  breweries  or  distilleries(6),  fumaces(c),  vats,  or 
other  machinery  erected  by  him  for  purposes  of  trade ;  and  the  same 
principles  apply  to  railways((/),  Dutch  barns(e),  cranes  for  raising 
goods,  cisterns,  shop-fronts,  counters,  gas-pipes,  and  other  articles  put 
up  during  the  tenancy  in  manufactories,  shops,  or  warehouses  for  the 
convenience  of  trade. 

7.  The  owners  of  nurseries  and  gardens  have  a  right  to  remove(/) 
trees  and  shrubs  planted  by  them  for  the  purpose  of  sale ;  and  it  ap- 
pears reasonable  that  they  should  be  allowed  to  remove  hot-houses, 
green-houses,  and  conservatories(^)  erected  in  the  course  of  their  trade, 
as  such  objects  are  capable  of  being  taken  down  without  material  injury 
to  the  frames,  and  may  be  applied  to  the  same  use  elsewhere.  A  mar- 
ket-gardener, however,  is  not  justifiable  in  ploughing  up  strawberry 
beds  for  the  purpose(A)  of  injuring  the  landlord,  and  without  any  view 
to  his  own  advantage ;  and  an  ordinary  tenant,  who  is  not  a  gardener 
by  trade,  cannot  remove(t)  a  border  of  box  or  even  flower  roots  planted 
by  himself  on  the  demised  premises  unless  by  special  agreement  with 
his  landlord.  A  conservatory  erected  by  a  tenant  on  a  brick  founda- 
tion and  attached  to  the  dwelling-houseQ),  and  communicating  with  it 
in  such  a  manner  that  it  cannot  be  detached  without  material  injury  to 
the  house,  becomes  part  of  the  realty,  and  is  not  removable  by  the 
tenant. 

8.  The  privilege  extended  to  articles  erected  for  the  purpose  of 


(x)  See  the  opinion  of  Sir  John  Rich- 
ardson when  at  the  har,  6  Law  Mag. 
95. 

(y)  Lawton  v,  Lawton,  3  Atk.  13; 
Ld.  Dudley  o.  Ld.Warde,  1  Ambler,  by 
Blount,  113. 

(z)  Lord  Mansfield  v.  Blackbume,  6 
Bing.  N.  C.  426 ;  8  Scott,  720. 

(a)  Lawton  v,  Lawton,  3  Atk.  15. 

(b)  Squier  v,  Mayer,  2  Freem.  249 ; 
2  Eq.  Ca.  Abr.  430,  pi.  7. 

(c)  Poole's  case,  1  Salk.  368;  Ca. 
temp.  Holt,  65,  S.  C. 

(a)  Lowther  v.  Cavendish,  1  Eden. 


99-118. 

(«)  Dean  v.  AllaUey,  I  Espin.  N.  P. 
L.  1 1. 

(/)  Penton  v,  Robart,  2  East,  90 ; 
Lee  V.  Risdon,  7  Taunt.  191. 

(g)  Penton  v.  Robart,  2  East,  90;  hot 
see  Elwes  v.  Maw,  3  East,  45-^. 

(A)  WathereU  v.  Howells,  1  Campb. 
N.  P.  C.  227. 

(t)  Empson  v.  Soden,  4  B.  &  Adol. 
655 ;  1  Nev.  &  M.  720,  S.  C. 

(J)  Buckland  v.  Butterfield,  2  Brod. 
&  Bing.  54 ;  4  Moore,  446,  S.  C. 
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carrying  on  trade  has  not  been  established  in  favour  of  fixtures  put  up 
by  a  tenant  for  agricultural  purposes :  where  a  tenant  holding  by  lease 
for  twenty-one  years  erected  at  his  own  expense(A)  a  beast-house,  a 
carpenter's  shop,  a  fuel-house,  a  cart-house  and  fold-yard ;  the  build- 
ings were  constructed  of  brick  and  mortar,  with  the  foundations(Q  sunk 
ioto  the  soil,  and  shortly  previous  to  the  expiration  of  the  demise,  the 
tenant  pulled  down  the  buildings  and  carried  away  the  materials,  leav- 
ing the  premises  in  the  same  state  as  when  he  entered  upon  them,  and 
it  was  decided  he  had  no  right  to  take  away  any  of  the  buildings, 
although  erected  by  himself  for  farming  purposes.  It  is  observable, 
that  none  of  the  buildings  were  capable  of  being  removed  without  be- 
ing(m)  utterly  destroyed,  anc}  reduced  merely  to  the  trivial  value  of  the 
materials,  of  which  such  structures  usually  consist.  It  has  been  doubted 
whether  a  threshing(n)  machine  put  up  by  a  farming  tenant  can  be 
removed  by  him  on  the  expiration  of  his  lease ;  but  the  same  principle 
which  allows  a  cider*prcss(o)  to  be  carried  away  by  an  outgoing  tenant, 
seems  equally  applicable  to  machinery  used  to  facilitate  agricultural 
objects. 

9.  Another  class  of  fixtures  which  a  tenant  is  entitled  to  remove, 
during  his  occupation,  consists  of  articles  which  have  been  affixed  by 
him  to  the  premises  for  ornament  or  for  domestic  convenience, — ^pier- 
glasses(ji),  chimney-glasses,  marble  chimney-pieces(;),  ornamental 
grates(r),  marble  slabs,  stained  glass  windows,  book-cases,  cabinets,  or 
clocks  let  into  the  wall  or  plaister,  and  such  other  articles  as  were  ma- 
nifestly put  up  by  the  tenant  for  a  temporary  purpose,  and  not  by  way 
of  permanent  improvement,  and  which  may  be  detached  without  injury 
to  the  house  or  to  the  articles  themselves,  may  be  removed  by  him  at 
any  time  during  the  term :  in  like  manner,  kitchen-range8(«),  furnaces, 
stoves(^),  iron-safes,  cisterns,  smoke^jacks,  cupboards,  kitchen<lres8- 
ers,  leaden-pipes(tt),  bells(t7),  pumps,  and,  in  fact,  any  article  put  up 
by  the  tenant  for  his  domestic  convenience.     On  the  trial  of  an  action 


{k)  Elwes  r.  Maw,  3  East,  38 ;  and 
see  Dean  v.  Allalley,  3  Espin.  N.  P.  C. 
il. 

(0  Quod  solo  insdificatom  est  solo 
cedit. 

(m)  Thresher  v,  E.  L.  Waterworks 
Company,  2  B.  &  Cress.  611,  Arg. 

(a)  6  Law  Magazine,  and  the  opinion 
referred  to  in  p.  96. 

(o)  Amos  &  Ferard,  58,  in  the  note. 

(p)  Beck  ».  Rebow,  1  P.  Wms.  M. 

iq)  Grymes  v.  Boweren,  6  Bing.  439; 
Lawton  v,  Salmon,  1  H.  Bla.  260,  note; 


Quiney,  ex  parte,  1  Atk.  477 ;  Leach  v. 
Thomas,  7  Carr.  &  P.  327. 

(r)  Lee  o.  Risdon,  7  Taunt.  191 ; 
The  King  v.  St.  Dunstan's,  4  B.  &  Cress. 
686 ;  7  D.  &  Ry.  178. 

(s)  Henry's  case,  Year  Book,  20  Hen. 
VII.  fol.  13,  pi.  24. 

(0  The  King  v.  St  Dunstan*s,  4  B. 
&  Cress.  686. 

(u)  Lyde  v.  Russell,  1  B.  &  Adol. 
394. 

(v)  Grymes  v.  Boweren>  6  Bing.  437 ; 
4  Moo.  &  P.  143. 
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for  pulling  down  a  wooden  cornice  affixed  by  a  tenant  for  oniament(tr), 
a  direction  given  to  the  jury,  to  inquire  whether  the  cornice  was  oma* 
mental,  and  capable  of  being  removed  without  doing  substantial  injury 
to  the  house,  and  was  so  removed  during  the  tenancy,  was  deemed 
correct :  so  a  pump  erected  by  a  tenant,  which  was  very  slightly  affixed 
to  an  adjoining  wall,  and  was  capable(x)  of  being  removed  entire,  was 
held  to  be  removable  as  a  tenant's  fixture.     If  a  tenant  chooses  to 
build  on  the  demised  premises  a  substantial  addition  to  his  house^  or  to 
increase  its  magnificence  by  the  erection  of  a  conservatory(y)  or  of  a 
verandah{z)  firmly  attached  to  and  forming  an  integral  part  of  the  con- 
cerns, he  will  be  obliged  to  leave  such  additions  on  the  expiration  of 
his  lease  for  the  benefit  of  his  landlord :  a  tenant  is  not  allowed  to  re- 
move hearths,  flagging,  doors,  or  windows,  though  put  up  by  himself 
because  their  removal  cannot  be  efiiected  without  injury  to  the  house, 
and,  if  detached,  would  be  of  little  value. 

10.  A  tenant  for  a  term  of  years(a)  should  exercise  hb  privilege  of 
removing  fixtures  during  the  continuance  of  his  lease,  for  by  neglect- 
ing to  avail  himself  of  his  right  during  that  period,  it  may  be  presumed 
that  he  voluntarily  relinquished  his  claim  ;  but  if  the  tenant,  after  the 
expiration  of  his  lease,  continue  in  possession  holding  from  year  to 
year,  subject  to  the  stipulations  of  the  original  demise  (tactta  reconr- 
ductio)y  he  will,  on  the  determination  of  such  implied  contract  by 
notice  to  quit,  retain  his  right  of  severing  and  taking  away  the  fix- 
tures ;  the  tenant,  however,  is  bound  to  repair  any  injury  caused  by 
the  removal,  and  to  reinstate  the  premises  in  as  good  a  condition  as 
they  would  have  been  in,  if  no  such  fixture  had  ever  been  erected.  A 
yearly  tenant  having  provided  and  hung  bells  through  the  boose, 
quitted  the  premises  without  taking  down  the  bells,  and  the  Court 
held  that  the  property  in  fixtures(6),  which  would  be  in  the  tenant  if 
removed  during  the  term,  vested  in  the  landlord  on  the  determination 
of  the  tenant's  interest. 

It  was  decided(c)  that  a  tenant  might  remove  fixtures  erected  by 
himself  at  any  time  whilst  he  continued  in  occupation  of  the  premises, 
not  only  after  his  legal  interest  was  at  an  end,  but  after  judgement  in 
ejectment  had  been  obtained,  upon  the  ground  that  the  tenant  could 

(w)  Avery  v.  Cheslyn,  3  Ad.  &  Ell.       C.  403. 
7d ;  5  Nev.  &  M.  372,  S.  C.  (a)  Poole's  case,  1  Salk.  368 ;  Holt, 


(x)  Grymes  v.  Boweren,  6  Bing.  437;  65,  S.  C. ;  Minsball  p.  Lloyd,  2 

4  Moo.  &  P.  143.  &  W.  450. 

(y)  Buckland  v.  Butterfield,  2  Brod.  (6)  Lyde  v.  Russell,  1  B.  &  AdoL  394. 

&  B.  54;  4  Moo.  440.  (c)  Penton  v.  Robart,  2  East,  8a 

(z)  Penry  v.  Brown,  2  Stark.  N.  P. 
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not  be  considered  to  have  abandoned  the  fixtures,  though  by  holding 
over  he  should  incur  the  risk  of  being  deemed  a  trespasser  in  respect  of 
the  land.  The  rule  to  be  collected  from  the  decisions  on  this  subject((/) 
is,  that  the  tenant's  right  to  remove  fixtures  continues  during  his  origi- 
nal term,  and  during  such  further  period  of  possession  by  him,  as  he 
holds  the  premises  under  a  right  still  to  consider  himself  as  tenant;  but 
if  a  lease  be  determined  by  forfeiture,  or  for  non-payment  of  rent,  or 
other  wilful  default  of  the  tenant,  he  ceases  to  have  any  right  in  the 
fixtures,  which  then  become  the  property  of  the  reversioner.  A  tenant 
holding  by  lease  for  life  or  for  other  period  of  uncertain  duration  is 
allowed  a  reasonable(e)  time  after  the  determination  of  his  interest  to 
remove  his  fixtures. 

11.  A  tenant  on  the  expiration  of  his  lease,  by  the  acceptance  of  a 
new  demise  of  the  same  premises,  relinquishes  his  right  to  remove  fix- 
tures put  up  by  himself  during  the  original  term,  unless  such  privilege 
shall  be  expressly  reserved.  A  lessee  having  built  brick-kilns  on  de- 
mised premises  during  his  lease,  and  on  the  expiration  of  his  term,  hav- 
ing obtained  a  renewal(y)  of  the  interest,  it  was  considered  that,  the 
brick-kilns  passed  by  force  of  the  general  words  in  the  new  demise, 
and  were  bound  by  the  covenants  which  it  contained,  and  ceased  to  be 
removable  fixtures.  A  yearly  tenant  having  given  a  consent  for 
judgement  in  ejectment  with  stay  of  execution  until  the  ensuing 
term,  it  was  ruled  that  he  had  no  right(^),  in  the  interval,  to  remove 
fixtures,  as  it  was  to  be  inferred  from  the  consent  that  the  premises 
should  be  given  up  in  the  same  state  as  they  were,  when  it  was  entered 
into* 

12.  Under  the  conveyance  or  lease  of  a  house  any  fixtures  which 
it  contains(A),  though  not  specifically  mentioned,  pass  to  the  pur- 
chaser or  lessee :  a  freehold  house,  containing  trade-fixtures,  being  con- 
veyed(»)  to  a  purchaser,  the  vendor  brought  an  action  of  trover  for  the 
articles,  and  it  was  decided  that  by  the  deed  of  conveyance,  annexations 
to  the  freehold  were  transferred  ;  and  in  like  manner,  by  a  conveyance 
or  assignment  to  a  mortgagee,  fixtures  annexed  to  the  freehold  will 
pass(^')  unless  excluded  by  the  terms  of  the  deed.     A  party  having 

(d)  Weeton  v.  Woodcock,  7  Mees.  &  (A)  Steward  v.  Lombe,  1  Brod.  &  B. 
W.  19,  bv  Alderson,  Baron;  Minshall  506;  4  Moore,  218;  Ward  ».  Smith,  11 
V.  Lloyd,  2  Meea.  &  W.  460.                       Price,  19 ;  Place  p.  Fagg,  4  M.  &  Ry.  277. 

(e)  Amos  &  Ferard,  96.  (0  Colcgrave  v,  Dias  Santos,  2  B.  & 
(/)  Thresher    r.  E.   L.  Waterworks      Cress.  76 ;  3  D.  &  Ry.  255. 

Company,  2  B.  &  Cress.  611.  (j)  Longstaff  v,  Meagoe,  2  Ad.  & 

(g)  Fitzherbert  ».  Shaw,  1  H.  Bla.  Ell.  167;  4  Nev.  &  M.  211 ;  Hitchman 
258.  r.  Walton,  4  Mees.  &  W.  409. 
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granted  in  fee,  by  way  of  mortgage,  an  iron-foundry  (A)  and  two  dwel- 
ling-houses with  the  appurtenances  thereto  belonging,  together  with 
all  grates,  boilers,  bells,  and  other  fixtures  in  and  about  the  dwelling- 
houses,  it  was  ruled  that  the  specification  of  the  grates  and  other  fix- 
tures in  and  about  the  dwelling-houses  manifested  an  intention  to  ex- 
clude the  fixtures  of  the  foundry,  which  were  of  much  greater  yalne 
and  importance,  from  the  operation  of  the  conveyance. 

Although  the  water-wheel  and  stationary  parts  of  a  mill  are  useless 
without  the  moveable  machinery  by  which  the  working  power  produces 
its  efiiect  in  manufecture,  yet  where  premises  used  for  a  manufiurtory 
were  mortgaged  for  a  term  of  years,  with  all  the  messuages,  buildings^ 
steam-engines,  mill-wright  work,  fixed  machinery,  and  other  matters(/) 
constituting  fixtures  and  appetuUiges  to  thejreehold,  it  was  ruled  that 
where  utensils  and  machinery  are  erected  by  the  owner  solely  for  the 
purpose  of  trade,  in  a  neighbourhood  where  such  machinery  would 
commonly  have  been  removed,  and  could  b^  removed  without  injury  to 
the  inheritance,  those  articles  are  not  to  be  taken  as  part  of  the  inheri- 
tance but  as  personal  estate;  and  that  only  such  part  of  the  machinery 
was  transferred  by  the  mortgage  as  became  parcel  of  the  freehold,  in- 
cluding the  water-wheels  and  steam-engines  with  their  shafts,  but  that 
the  moveable  machinery  used  in  calico-printing  consisting  of  trade  fix- 
tures, and  constituting  personal  property,  passed  to  the  assignees  of  the 
bankrupt-owner,  and  not  to  the  mortgagee. 

13.  Under  a  stipulation  that  fixtures  shall  be  taken(iii)  at  a  valua- 
tion, the  articles  which  should  be  valued  in  the  absence  of  any  specifi- 
cation, depend  on  the  relative  situation  of  the  parties  to  the  contract : 
upon  an  absolute  sale  of  the  inheritance,  such  things  only  should  be 
made  subjects  of  valuation  as  are  deemed  personal  between  heir  and 
executor,  but  upon  a  demise  for  life  or  for  years,  or  upon  the  assign- 
ment of  a  leasehold,  the  valuation  should  comprehend  all  fixtures  as 
between  landlord  and  tenant,  which  might  have  been  removed  by  the 
lessee  if  put  up  by  himself. 

14.  If  a  tenant  purchase  fixtures  or  annex  them  to  the  realty  they 
become  part  of  the  freehold,  subject  to  the  tenant's  right  of  severance(ii), 
during  his  term,  and  to  convert  them  again  into  goods  and  chattels, 
and  even  while  annexed  they  are  so  far  the  tenant's  property  as  to  be 

(k)  Hare  v,  Horton,  5  B.   &  Adol.  bard  v.  Bagshaw,  4  Simons,  326. 

715 ;  2  Nev.  &  M.  428,  S.  C.  (m)  Amos  &  Ferard,  186. 

(/)  Trappes  v,  Harter,  2  Cro.  &  Mees.  (n)  Hallen  ©.  Runder,  3  Tyrw.  967  ; 

153;  3  Tjrw.  603,  S.  C;  and  see  the  1  Cro.  M.  &  Rose.  275;  Lee  r.Risdon. 

note  of  the  reporters  to  Boydell  v.Mac-  7  Taunt.  191 ;  Poole's  case,  1  Salk.368. 
michael,  1  Cro.  M.  &  Rose.  180;  Hub- 
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liable  to  seizure  under  execution  at  the  suit  of  his  creditor,  in  the  same 
manner  as  growing  crops  may  be  seized,  to  which,  in  many  respects, 
tbey  bear  a  close  resemblance.  Where  fixtures  are  annexed  by  a  tenant 
to  a  chattel  interest,  which  the  sheriff(o)  cannot  sell  under  an  execu- 
tion in  consequence  of  the  tenant's  estate  being  merely  an  equity  of 
redemption,  or  for  any  other  cause^  the  sheriff  ought  in  such  cases  to 
sever  the  fixtures  and  sell  them  separately.  Fixtures  belonging  to  a 
landlord,  and  demised  by  him  for  years  along  with  the  house  or  build- 
ing in  which  they  are  placed,  cannot  be  disannexed(j9)  under  an  execu- 
tion against  the  lessee,  but  the  chattel  interest  in  the  house  and  fixtures 
may  be  sold  by  the  sheriff,  and  the  purchaser  will  be  entitled  to  the  use 
of  the  fixtures  during  the  term  as  forming  part  of  the  house  ;  however, 
if  fixtures  annexed  by  the  inheritor  be  demised(9)  by  him  for  a  term  of 
years,  and  are  detached  from  the  premises  by  the  lessee  for  the  purpose 
of  sale  without  the  landlord's  concurrence,  the  property  in  the  articles 
severed  revests  in  the  landlord  and  become  his  goods  and  chattels, 
but  fixtures,  though  removeable  by  a  tenant  during  his  term,  are  not(r) 
distrainable  for  rent. 

15.  Disputes  often  arise  between  the  general  creditors  of  a  trader, 
who  is  possessed  apparently  of  a  valuable  stock  of  machinery,  consti- 
tutmg  at  once  the  instrument  of  his  trade,  and,  in  part  at  least,  the 
foundation  of  his  credit ;  and  a  particular  lender  of  money  who  takes  a 
security,  by  way  of  mortgage  for  his  loan,  over  the  ground  and  build- 
ings in  which  the  trader  has  fixed  his  establishment.  By  the  Irish 
Bankrupt  Act(«)  it  is  enacted,  that  if  any  trader,  at  the  time  he  be^ 
comes  bankrupt,  shall,  by  the  consent  and  permission  of  the  true  owner 
thereof,  have  in  his  possession,  order,  or  disposition,  any  goods  or  chat- 
tels whereof  he  was  reputed  owner,  or  whereof  he  had  taken  upon  him 
the  sale,  alteration,  or  disposition  as  owner,  the  Commissioner  shall 
have  power  to  sell  and  dispose  of  the  same  for  the  benefit  of  the  credi- 
tors under  the  commission.  Steam-engines  and  other  fixtures,  though 
erected  by  a  tenant  for  the  purpose  of  trade,  are  not  considered  goods 
and  chattels(^)  in  the  order  or  disposition  of  the  tenant  after  his  bank- 


Co)  Barnard  v.  Leigb,  1  Stark.  N.  P.  («}  6  &  7  Will.  IV.  c.  14,  s.  86,  Irish ; 

C.  43.  6  Geo.  IV.  c:  16,  s.  72,  EngliBh ;  and 

ip)  Gordon  v.  Harper,  7  T.  R.  11.  see  3  &  4  Vict.  c.  107,  s.  45,  Irish  In- 

Iq)  Farrant  v. Thompson,  5 B. &  Aid.  solvent  Act;  1  &  2  Vict.  c.  110,  s.  57, 

826 ;  2  Dowl.  &  Ry.  1 ;  2  Stark.  N.  P.  English. 

C.  131,  S.  C.  (0  Horn    v.  Baker,    9  East,  215  ; 

(r)  Darby    v.  Harris,  1  Q.  B.  Rep.  Clarke   v.  Crownshav,  3  B.  &  Adol. 

895  i  1  Gale  &  Dav.  234,  S.  C.  804;  Coombs  v.  Beaumont,  5  B.  &  Adol. 
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Tuptcy  within  the  meaning  of  the  Statute,  but  are  deemed  goods  and 
chattels  for  the  benefit  of  execution  creditors,  or  may  be  made  such,  if 
severed  by  the  tenant  during  the  continuance  of  his  possession.  The 
lessee  for  years  of  a  dwelling-house  having  purchased  certain  domestic 
fixtures,  and  put  up  others  on  the  demised  premises,  assigned  his  term, 
by  way  of  mortgage(tt),  expressly  including  the  fixtures ;  on  the  bank* 
ruptcy  of  the  lessee  his  assignees  removed  the  fixtures,  and  were  held 
answerable  to  the  mortgagee  for  their  value.  Fixtures  which  a  tenant 
has  a  right  to  remove  may  be  treated  as  chattels,  and  taken  in  execu- 
tion for  his  debt,  but  the  sheriff  is  not  warranted  in  seizing(i^)  under  an 
execution  fixtures  erected  by  the  owner  of  the  fee  upon  his  own  free- 
hold. 

16.  The  right  of  a  tenant  to  remove  fixtures  may  be  relinquished  or 
varied  by  previous  agreement  on  the  subject.  A  lessee  having  cove- 
nanted to  yield  up  in  repair,  at  the  expiration  of  the  lease,  all  buildings 
which  should  be  erected  on  the  demised  premises(u7)  during  the  term, 
it  was  decided  that  the  tenant  was  bound  by  his  covenant  to  leave 
in  good  repair  erections  which  he  had  put  up  and  affixed  to  the  land, 
for  the  purpose  of  his  trade.  On  the  demise  of  a  mill,  the  lessee  cove- 
nanted(a;),  at  the  end  of  the  term,  to  leave  the  mill,  with  all  fixtures, 
fastenings,  and  improvements  which  then  were,  or  should  at  any  time 
during  the  demise  be  set  up  in  or  about  the  premises,  in  good  condi- 
tion, and  it  was  ruled  that  the  covenant  extended  to  a  pair  of  mill- 
stones set  up  by  the  lessee  during  the  term,  although  the  custom  of  the 
country  warranted  their  removal. 

A  lessee  for  years  of  a  colliery  with  certain  fixed  machinery,  cove- 
nanted on  the  expiration,  or  other  sooner  determination  of  the  lease,  to 
give  up  all  the  machinery,  &c.,  which  was  to  be  valued  three  months 
prior  to  the  expiration  of  the  demise,  and  paid  for  according  to  the  es- 
timate :  the  landlord  evicted  the  lease  for  non-payment  of  rent,  and  the 
tenant  being  afterwardaiy)  declared  bankrupt,  it  was  ruled  that  hisa$- 


72 ;  2  Nev.  &  M.  235 ;  and  see  King, 
ex  partet  \  Mont.  D.  &  DeGez,  119. 

(u)  Boydell  v.  M*  Michael,  3  Tyrw. 
974 ;  1  Cro.  M.  &  Rose.  177 ;  Rufford 
V.  Bishop,  5  Russ.  346;  Hubbard  v, 
Bagshaw,  4  Simons,  326;  JSx  parte 
Llojd,  3  Deac.  &  Ch.  765 ;  1  Mont.  & 
Ayr.  494,  S.  C. 

(w)  Winn  v.  Ingilby,  5  B.  &  Aid. 
625 ;  1  D.  &  Ry.  247 :  Place  v.  Fagg, 
4  Mannw  &  Ry.  277 ;  Wilson,  ex  parte, 
4  Deac<  &  Ch.  41. 


(u?)  Naylor  v.  CoUinge,  1  Taont.  19 ; 
Penry  v.  Brown,  2  Stark.  N.  P.  C.  403. 

(x)  Martyr  v.  Bradley,  9  Bing.  24 ;  '2 
Moo.  &  Sc.  25 ;  Thresher  v.  E.  London 
Waterworks  Co.,  2  B.  &  Cr.  606:  4  D. 
&  Ry.  62 ;  Ld.  Mansfield  v.  Blackbume, 
6  Bing.  N.  C.  426 ;  8  Scott,  720;  We«t 
V.  Blakeway,  2  Mann.  &  Gr.  729;  3 
Scott's  N.  R.  199-218;  SanderUnd  r. 
Newton,  3  Simons,  450. 

(y)  Storer  v.  Hunter,  3  B.  &  Cre&s- 
368 ;  5  D.  &  Ry.  240. 
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signees  had  no  right  to  recover  any  part  of  the  fixtures,  or  their 
value,  as  the  bankrupt  never  had  power  to  dispose  of  the  fixtures,  and 
at  the  time  of  his  bankruptcy  had  no  right  of  possession  in  them ; 
but  where  the  assignees  of  a  bankrupt  refused  to  accept  a  lease  con- 
taining a  similar  covenant  for  valuation,  which  was  given  up  to  the 
landlord,  and  he  refused  to  buy  the  fixtures  put  up  by  the  tenant,  it 
was  held(z)  that  the  assignees  might  recover  the  value  of  such  fixtures 
in  an  action  of  trover,  because  the  assignees  had  obtained  the  possession 
of  the  goods  as  their  own  property,  discharged(a)  of  the  bankrupt's 
covenants.  *  . 

17.  Upon  an  agreement  either  for  the  purchase,  or  for  a  lease  of  a 
dwelling-house,  fixtures  are  usually  meant  to  be  comprised ;  but  it  is 
always  prudent  to  enumerate  the  articles  which  shall  be  deemed  fixtures, 
as  great(fr)  difference  of  opinion  exists  on  the  subject ;  and  after  the  ex- 
ecution of  a  conveyance,  or  lease  of  the  prepnises,  fixtures  which  are 
parcel  of  the  realty  would  be  considered  as  included  in  the  contract, 
and  not  as  forming  a  separate  subject  for  valuation. 

18.  The  ordinary  remedies  for  recovery  of  the  value  of  fixtures 
wrongfully  severed  from  the  freehold  and  removed,  are  either  trover  or 
trespass  de  bonis  asportatis.  A  reversioner  of  demised  premises  may 
bring  trover  against  the  tenant  in  possession,  even  during  the  continu- 
ance of  the  demise,  for  the  removal  of  any  fixtures  which  he  had  no 
right  to  carry  away.  Certain  mill  machinery,  together  with  the  mill, 
being  demised  for  a  term  of  years,  the  lessee,  without  his  landlord's 
permission,  severed  the  msichinery,  which  was  afterwards  sold  by  the 
sheriff  under  an  execution(c)  against  the  tenant,  and  it  was  ruled  that 
the  landlord  might  recover  in  trover  the  value  of  such  machinery  from 
the  vendee  of  the  sheriff,  even  during  the  continuance  of  the  lease,  be- 
cause the  machinery,  when  annexed  to  the  mill,  formed  parcel  of  the 
inheritance  in  the  land  demised,  and  when  wrongfully  severed  became 
the  landlord's  property,  in  which  the  tenant  could  not  acquire  title  by 
his  wrongful  act,  nor  convey  any  title  to  another.  A  tenant,  during 
his  term,  has  a  sufiScient  interest  in  the  fixtures  to  maintain  trover 
against  a  third  person  who  wrongfully  removes  them((/),  although,  at 
the  end  of  the  term,  he  may  be  bound  to  leave  them  for  the  use  of  his 

(z)  Fairbum  v.  Eastwood,  6  Mees.  k  (c)  Farrant  v.  Thompson,  5  B.  &  Aid. 

W.  679.  826 ;  2  D.  &  Ry.  1 ;  3  Stark.  N.  P.  C. 

(a)  Kearsey  v.  Carstmrs,  2  B.  &  Ad.  131,  S.  C. 

716.  (^0  Hitchnian  v.  Walton,  4  Mees.  & 

(P)  Colegrave  v.  Dias  Santos,  2  B.  &  W.  409-416;  Boydell  o.  M' Michael,  1 

Cress.  76;  3  D.  &  Rv.  255.  Cro.  M.  &  Rose.  177;  3  Tyrw.  974,  S.C. 
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landlord ;  but  fixtures,  being  parcel  of  the  freehold,  a  lessee  canDot(e), 
even  during  the  continuance  of  his  term,  maintain  trover  for  them 
while  they  remain  fixed,  though  he  is  wrongfully  prevented  firom  exer- 
cising his  right  to  disannex  and  remove  them.  A  lessee  is  entitled  to 
maintain(y)  assumpsit  for  the  price  of  fixtures  sold  by  him  to  an  in- 
coming tenant,  though  never  severed  from  the  freehold,  because  the 
right  to  remove,  which  is  described  under  the  word  *'  fixtures,"  is  the 
subject  of  sale. 

(e)  Mackintosh  v.  Trotter,  3  Mees.  &  (/)  HaUen  v.  Rtmder,  I  Gro.  M.  & 
W.  184;  Minshall  r.  Llojd,  2  Mees.  &  Rose  266;  3  Tyrw.  959,  S.C.;  Mack- 
W.  460.  intosh  v.  Trotter,  3  Mees.  &  W.  186. 
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WASTE. 


1.  Waste,  voluntary  tn- permissive. 

2.  Remedies  given  by  Statute  o/Glou- 

cester, 

3.  Tenants  Duty  to  keep  Premises  in 

Repair* 

4.  Accidental  Fire. 

5.  Material  Alteration  in  Nature  or 

Quality  of  Buildings    deemed 
Waste. 

6.  Or  in  Lands, 

7.  WasU  in  cutting  Turf. 

8.  Tenant  holding  for  Lives  renewable 

for  ever,  impeachable  of  Waste, 

9.  Property  m  Timber  Trees  growing 


on  demised  Premises. 

10.  Where  Trees  are  excepted  out  of 

the  Demise. 

1 1 .  Remedies  by  Ovmerfor  Trees  felled 

on  demised  Premises. 

12.  Effect  of  Exception  of  Trees  which 

shall  grow  on  demised  Premises. 

13.  Law  of  Estovers  in  Ireland. 

14.  Tenants  holding  for  Lives  renewa- 

ble for  ever,  entitled  to  fell  any 
Trees  they  plant. 

15.  Statutes  autnorizing  Registry  of 

Trees  planted  by  Tenants. 


1.  Defects  in  the  condition  of  land,  or  buildings  demised,  are 
termed  dilapidations,  and  the  acts  or  defaults  of  the  tenant,  in  causing 
or  permitting  such  a  defective  state  of  the  premises,  are  termed  waste. 

Waste  is  either  yoluntary(a),  by  pulling  down  a  house,  which  is  an 
offence  of  commission,  or  permissive,  by  suffering  a  house  to  £ei11  for 
want  of  necessary  repairs,  which  is  matter  of  omission. 

2.  The  only  remedy  provided  by  the  common  law  for  prevention  of 
waste,  was  by  writ  of  prohibition(&)  out  of  Chancery,  which  was  con- 
fined to  estates  created  by  the  common  law  itself,  such  as  estates  holden 
in  dower,  or  by  the  curtesy,  or  by  guardians  in  chivalry,  and  did  not  lie 
against  tenant  for  life,  or  for  years,  deriving  his  interest  from  the  act  of 
the  lessor.  The  Statute  of  Marlebridge(c)  prohibited  farmers  {firma- 
rii)  from  committing  waste  without  special  license  had  by  writing,  un- 
der the  penalty  of  restitution  to  the  party,  and  a  fine  to  the  King.  The 
Statute  of  Gloucester((/)  gave  the  action  of  waste  against  tenants  by 
the  curtesy,  or  otherwise,  for  term  of  life,  or  for  term  of  years,  or  te- 
nants in  dower,  and  inflicted  on  a  tenant  attainted  of  waste,  the  forfei- 
ture of  the  place  wasted,  and  treble  damages.  Tenants  holding  strictly 


(a)  Co.  Litt.  53,  A. ;  2  Bla.  Com. 
281. 

(*)  Jefferson  v.  The  Bishop  of  Dur- 
ham, 1  Bos.  &  P.  105 ;  and  see  the  re- 
porter's note  to  Davis  v.  The  Duke  of 
Marlborough,  2  Swanst.  145 ;  Lord  Ba- 


con's Works,  Vol.  IV.  p.  212,  Case  of 
Impeachment  of  Waste,  before  all  the 
juoges. 

(c)  52  Hen.  III.  c.  23,  s.  2,  English 
and  Irish. 

(</)  6  £dw.  I.  c.  5,  English  and  Irish. 
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at  tvillj  do  not  come  within (e)  the  operation  of  the  Statute  of  Glou- 
cester, and  cannot  be  made  answerable  for  permissive  waste ;  but  an 
action  of  trespass  lies  either  against  tenant  at  wiU^  or  at  sufferance(y), 
for  voluntary  waste,  in  pulling  down  houses,  or  in  felling  trees,  or  for 
committing  similar  depredations. 

3.  The  relation  of  landlord  and  tenant,  whether  created  by  deed(^), 
or  by  parol(A),  imposes  an  obligation  on  a  tenant  holding  for  years,  or 
for  lives,  to  maintain  demised  premises  in  tenantable  repair,  making  doe 
allowance  for  natural  decay,  occasioned  by  use  and  time.  A  tenant, 
however,  is  only  required  to  make  ordinary(t)  repairs,  for  it  is  not  meant 
that  buildings  should  be  intrinsically  worth  as  much  on  the  expiration 
of  a  long  lease,  as  they  were  at  its  commencement,  though  it  is  the  duty 
of  a  tenant  to  supply  all  occasional  and  accidental  injuries  which  ex- 
pose buildings  to  premature  decay.  If  a  tenant  pull  down( j)  houses, 
or  carry  away  windows,  doors,  shutters,  floors,  or  grates,  or  if  he  suffer 
a  building  to  go  to  ruin  for  want  of  necessary  repairs,  or  allow  a  house 
to  continue  unroofed(A),  until  the  timbers  become  rotten,  it  will  be 
waste.  If  the  house  were  unroofed  or  ruinous  when  the  tenant  entered, 
he  may(/)  allow  it  to  fall,  but  if  he  pull  it  down,  he(m)  may  be  com- 
pellable to  rebuild.  If  the  house  be  blown  down  by  tempest(n),  or 
destroyed  by  lightning,  the  tenant  is  not  obliged  to  rebuild,  because 
such  extraordinary  accidents,  as  were  not  in  the  contemplation  of  the 
parties,  could  not  be  supposed  to  form  any  part  of  the  contract ;  but  if 
the  roof  be  stripped  by  a  storm,  and  is  suffered  to  remain  in  that  state 
until  the  rafters(o)  become  decayed,  it  will  be  waste. 

It  is  laid  down  by  Serjeant  Williams(j9),  that  an  action  on  the  case 
in  nature  of  waste,  may  be  supported  against  a  tenant  from  year  to  year 
of  a  house,  for  permitting  it  to  be  out  of  repair,  unless  it  was  ruinous 


(e)  Countess  of  Shrewsbury's  case,  5 
Rep.  1 3 ;  Countess  of  Salop  o.  Cromp- 
ton,  Cro.  Eliz.  784,  S.  C. 

(/)  West  ».  Treude,  Cro.  Car.  187; 
W.  Jones,  224,  S.  C. 

ig)  Kinlyside  v.  Thornton,  2  W.  Bla. 

nil. 

(h)  Powley  V.  Walker,  5  T.  R.  873 ; 
Legh  V.  Hewitt,  4  East,  161 ;  Brown  v. 
Crump,  1  Marsh.  567 ;  Beale  v.  Sanders, 
3  Bing.  N.  C.  859 ;  5  Scott,  58,  S.  C.  5 
and  see  post.  Book  IV.  c.  7,  Nos.  19  and 
20. 

(t)  Ferguson  v.  Black,  2  Espin.  N.P. 

C.  590;  Horsfall  v.  Mather,  Holt's  N. 

.P.  C.  7 ;  Anworth  v.  Johnson,  5  Carr. 


&  P.  239. 

(j)  Co.  Litt.  53,  B. 


J) 


(k)  Knoll's  case,  note  344  to  Co.  Litt 
53,  A.,  from  Ld.  Hale's  MSS. 

(Z)  Maleverer  «.  Spinke,  1  Djer,  36, 
A.,  plac.  34;  Glover  o.  Pipe,  Owen,  92. 

(w)  Co.  Litt.  53,  A. 

(n)  2  Ro.  Abr.  818,  pi.  23,  Waste. 

(o)  The  Abbot  of  Shirboume's  case. 
Year  Book,  12  Hen.  lY.  fo.  6;  2  Bro. 
.Abr.  Waste,  pi,  69. 

( p)  Pomfret  v.  Ricroft,  1  Saund.  329, 
■B.,  notes  7  and  K. ;  Greene  t.  Cole,  2 
Saund.  259,  note  11;  and  see  Amos  ft 
Ferard,  226,  note. 
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at  the  time  of  the  demise ;  but  it  has  been  since  held,  that  a  tenant  from 
year  to  year(9),  or  a  tenant  for  a  term  of  years(r),  who  has  not  co- 
venanted to  repair,  is  not  answerable  in  an  action  on  the  case  for  per- 
missive waste :  any  difficulty  on  this  subject  seems  to  arise  from  the 
uncertainty  of  the  meaning  which  is  attributed  to  the  expression  *^  per- 
missive waste."  A  tenant  of  a  house,  unless  bound  by  express  con- 
tract, can  only  be  required  to  use  the  demised  premises  with  ordinary(«) 
care,  by  keeping  them(^)  wind  and  water-tight,  and  to  maintain  them  in 
tenantable  repair,  by  replacing  doors(i<)  and  windows  which  have  been 
broken ;  and  if  such  tenants,  by  neglecting(r)  to  replace  slates  and 
tiles  of  the  roof,  which  had  given  way,  suffer  the  rafters  and  floors  of 
the  house  to  be  injured  or  destroyed,  for  want  of  necessary  repairs, 
their  negligence  would  constitute  waste  under  the  Statute  of  Glouces- 
ter, and  would  subject  the  delinquent  party  to  an  action  on  the  case,  in 
nature  of  waste,  for  the  injury  caused  by  not  restoring  the  external  co- 
vering of  the  building.  A  tenant  for  years  having  covenanted  to  repair, 
**  casualties  by ^rc,  war,  and  rebellion,  excepted,"  his  house  was  mali- 
ciously(u;)  burned,  and  he  obtained  from  the  grand  jury  £600  as  com- 
pensation for  the  injury,  which  he  refused  to  lay  out  in  restoring  the 
premises  :  the  landlord,  who  was  assignee  of  the  reversion,  brought  an 
action  on  the  case,  in  nature  of  waste,  against  the  tenant,  who  was  as- 
signee of  the  lessee,  and  recovered  damages  to  the  amount  of  the  com- 
pensation awarded :  upon  a  bill  of  exceptions,  the  verdict  was  esta- 
blished, and  the  Court  held  that  the  fire  could  not  be  considered  either 
accidental  or  casual,  and  that  the  Statute  of  Gloucester  placed  com- 
missive and  permissive  waste  on  the  same  footing. 

4.  Tenants  were  not  liable  to  their  landlords  at  common  law  for 
injuries  done  to  demised  premises  by  accidental  (a;)  fire,  but  it  was  set- 
tled that  lessees  for  life  or  for  years,  or  from  year  to  year,  by  the  ope- 
ration of  the  Statute(^)  of  Gloucester,  were  liable  to  an  action  for  such 
destruction.  By  the  Irish  Statute(2;),  2  Geo.  I.  c.  5,  all  persons  were 
exempted  from  actions  for  any  damage  occasioned  by  accidental  fire 
happening  in  their  houses,  except  in  cases  of  actions  or  agreements 

(g)  Gibson  v.  Wells,  1  New  Rep.  290.  (»)  Stapleton's  case,  Year  Book»  18 

(r)  Heme  v.  Bembow,  4  Taunt.  764;  Edw.  III.  fo.  14,  pi.  13. 

and  see  Jones  v.  Hill,  7  Taunt.  392 ;  1  (w)  Hughes  o.  Sullivan,  Hayes  &  J., 

Moore,  100,  S.  C.  Appendix,  45;  2  Law  Rec.  456. 

($)  Horsfall  v.  Mather,  Holt's  N.  P.  (x)    The    Countess  of  Shrewsbury's 

C.  7.  case,  5  Rep.   13,   B. ;  Cro.  Eliz.  777- 

(0  An  worth  v.  Johnson,  5  Carr.  &  784,  S.  C. ;    Pan  ton  v.  Isham,  3  Lev. 

P.  239.  359 ;  1  Salk.  19,  S.  C. 

(tf)  Ferguson  v.  Black,  2  Espin.  N.  (y)  6  Edw.  L  c.  5,  English  and  Irish, 

P.  C.  590.     *  (z)  2  Geo.  L  c.  5,  ss.  1,  2,  Irish. 
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between  landlord  and  tenant.  Tenants,  not  bound  by  special  agree- 
ment to  repair,  are  protected  by  the  English  Statute(a)  against  any 
action  on  the  case  in  nature  of  waste  for  injury  caused  by  accidental 
fire ;  but  by  the  Irish  Statute(A)  all  cases  between  landlord  and  tenant 
seem  to  be  excluded  from  its  operation,  and  consequently  its  only  effect 
is  to  protect  persons  in  whose  houses  a  fire  originates  against  liability  to 
the  owners  of  adjoining(c)  houses  for  consequential  damages.  If  a  lessee 
enter  into  an  express  agreement  generally  to  repair(^,  without  introduce 
ing  any  exception  to  protect  him,  he  will  be  obliged  to  rebuild  thepre^ 
mises,  though  destroyed  by  accidental  fire ;  and  if  a  lessee  covenant  to 
repair  a  house,  although  it  shall  be  burned  down(6)  by  lightning,  or  de- 
stroyed by  tempest,  he  will  be  bound  to  restore  it  within  a  reasonable  time. 
A  tenant  is  answerable  for  dilapidations  by  persons  acting  within 
the  scope  of  their  employment,  over  whom  he  has  any  legal  control :  in 
an  action  brought  by  a  landlady  for  the  loss  of  a  house(y^  in  Scotland, 
destroyed  by  fire,  it  appeared  that,  by  the  law  of  Scotland,  a  tenant  is 
liable  to  his  landlord  for  loss  sustained  in  the  destruction  of  a  dwelling- 
bouse  by  accidental  fire,  through  the  misconduct  or  negligence  of  a 
servant  in  the  ordinary  scope  of  her  employment :  it  was  proved  that 
the  fire  was  occasioned  by  the  servant's  lighting  furze  and  straw,  with 
the  view  of  cleaning  a  smoky  chimney,  though  she  had  been  cautioned 
against  the  danger  of  such  a  practice :  after  verdict  for  the  tenant,  upon 
motion  for  a  new  trial,  Tindal,  C.  J.,  observed  that  the  servant  ooold 
not  be  considered  as  acting  within  the  scope  of  her  employment,  which 
was  merely  to  light  the  fire,  when  she  had  a  definite  intention  of  dean- 
ing  the  chimney,  and  the  verdict  was  established.  A  lease  with  a  co- 
venant to  keep^{emised  premises  in  repair,  having  expired,  the  tenant 
continued  to  hold  at  an  increased  rent,  but  without  any  agreement  res- 
pecting the  terms  of  the  holding :  the  premises  were  destroyed(^)  by 
fire,  and  it  was  decided  that  the  tenant  held  impliedly  subject  to  all  the 
covenants  of  the  expired  lease  applicable  to  his  new  situation,  and  that 
his  liability  to  rebuild  was  not  altered  by  the  reservation  of  the  m- 
creased  rent. 


(a)  6  Anne,  c.  31,  s.  6,  English,  per- 
petuated by  10  Anne,  c.  14,  s.  1,  repealed 
and  re-enacted  by  14  Geo.  III.  c.  78, 
s.  86,  English. 

(b)  2  Geo.  I.  c.  5,  88.  1,  2,  Irish. 

(c)  Panton  v.  Isham,  3  Lev.  359;  1 
Salk.  19,  S.  C. 

(d)  Walton  o.  Waterhoaae,  2  Saund. 
422,  note  2 ;  Lord  Chesterfield  v.  The 
Duke  of  Bolton,  2  Com.  Rep.  627 ;  Bill- 


loek  V.  Dommitt,  6  T.  R.  650;  Pjm  r. 
Blackburn,  3  Vesey,  38. 

(e)  Paradine  o.  Jane,  Aleyn.26;'Style, 
47,  S.  C. ;  Pool  V.  Archer,  Skiniil210; 
2  Show.  401. 

(/)  M*Renzie  v.  M'Leod,  10  Bij^. 
385 ;  4  Moo.  &  Sc.  249,  S.  C. 

(g)  Digby  V.  Atkinson,  4  Campb.  N. 
P.  C.  275 ;  Beale  o.  Sanders,  3  Bing. 
N.  C.  850;  5  Scott,  58,  S.  C. 
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5.  A  tenant  has  only  the  U8e(A),  and  not  the  dominion  of  property 
demised,  and  any  material  alteration  made  in  its  nature(t)  or  quality, 
though  the  value  may  not  be  le88ened(y),  will  constitute  waste,  as  the 
landlord  might  incur  the  risk  of  losing  his  evidence(A)  of  the  identity 
of  the  premises,  or  by  reason  of  the  change,  the  residue(/)  of  the  land- 
lord's estate  might  be  injured  or  diminished  in  value.  If  a  lessee  pull 
down  a  house,  and  build  another(m)  in  its  place  of  less  value,  or  re- 
move a  partition  wall(n)  between  two  rooms,  or  pull  down  a  brew- 
house,  and  erect  in  its  place  private  dwelling-houses(o),  though  of 
greater  value,  or  convert  a  logwood  mill(fi)  into  a  cotton  mill,  or  a 
com  mill(9)  into  a  fulling  mill,  or  if  the  front  wall  of  a  private  dwel- 
ling-house be  pulled  down,  for  the  purpose  of  making  a  concern  fit  for 
a  coachmaker(r),  it  will  be  considered  waste.  However,  where  a  land- 
lord lies  by,  allowing  expensive  alterations  to  be  made  on  the  premises, 
and  by  his  acquiescence  encouraging  the  supposition («),  that  he  does 
not  mean  to  exercise  his  legal  right,  a  Court  of  equity  will  not  inter- 
fere by  injunction  to  restrain  the  tenant  from  carrying  his  plans  into 
effect.  If  a  tenant  build  a  new  house  at  his  own  expen8e(^),  and  do 
not  keep  it  in  repair,  or  if  he  carry  away  doors,  windows(tt),  or  similar 
fixtures,  though  put  up  by  himself,  or  alter  the  material  form(t7)  and 
features  of  demised  buildings,  it  will  be  deemed  waste. 

6.  A  tenant  has  no  right  to  alter  the  nature  of  land  demised,  by 
oonverting(«;)  ancient  meadow  or  pasture(a;)  into  arable  land,  or  mea- 

(h)  Farrant  v.  Thompson,  5  B.  &  Aid.  sey,  691 . 

829,  by  Holroyd,  Just.  (q)  The  City  of  London  v.  Greyme, 

(i)  bonnett  v.  Sadler,  14  Vesey,  529 ;  Cro.  Jac.  181 ;  Gravc8*8  case,  note  344 

Morris  9.  Morris,  I  Hogan,  243 ;  Hunt  to  Co.  Litt.  53,  A.,  from  Lord  Hale's 

V.  Browne,  Sausse  &  Scully,  176.  MSS. 

0")  Brydges  v.  Kilburne,  cited  5  Ve-  (r)  Bonnett  v.  Sadler,  14  Vesey,  526. 

sey,  689-691 ;  Peachy  v.  Duke  of  So-  C«)  Hardcastle   v.  Shafto,    1    Anstr. 

merset,  I  Stra.  447.  186 ;  Jackson  v.  Cator,  5  Vesey,  688. 

(Jk)  Simmons  v,  Norton,  7  Bing.  640;  (0  L<i-  Darcy  v.  Askwith.  Hob.  234. 

5  Moo.  &  P.  645.  (u)  Herlakenden's  case.  4  Rep.  63,  B. 

(0  Young  V.  Spencer,  10  B.  &  Cress.  (v)  North  v.  Guinan,  Beatty,  343,  by 

145;  5  M.  &  Ry.  47;  Brydges  i^.Kil.  Sir  A.  Hart, 

burne,  cited  5  Vesey,  691.  (w)  Simmons  i;.  Norton,  7  Bing.  640 ; 

(in)  Case  of  the  Prior  of  St.  John's  5  Moo.  &  P.  645 ;  Atkins  v.  Temple,  I 

Hospital,  Year  Book,  42  Edw.  IIL  fo.  Cha.  Rep.  8;  Cole  r.  Peyson,   1   Cha. 

21;  2  Bro.  Abr.  Waste,  pi.  29;   Co.  Rep.  57;  Maleverer  v.  Spinke,  1  Dyer, 

Litt.  53,  A.  36,  B.  pi.  43 ;  Lord  Darcy  v.  Askwith, 

(n)  Year  Book,  10  Hen.  VII.  fo.  2,  Hob.  234 ;    Lord  Grey    de  Wilton  t;. 

pi.  3;  2  Ro.  Abr.  815,  Waste,  pi.  19;  Saxon,  6  Vesey.  106. 

Doe  dem.  Wetherell  v.  Bird,  6  Carr.  &  (x)  Martin  v.  Coggan,  1  Hogan,  120; 

P.  195.  Clark  v.  Thorp,  2  Vea.  S.  232  ;  Fermier 

(o)  Greene  v.  Cole,  2  Saand.   259,  t^.  Maund,  1  Cha.  Rep.  62 ;  Tregonwell 

note  11 ;  1  Lev.  309;  Cole  v.  Forth,  1  r.  Lawrence,  2  Cha.  Rep.  49;  Gunning 

Mud.  94,  S.  C.  V.  Gunning,  2  Show.  6. 

ip)  Brydges  v.  Kilburne,  cited  5  Ve- 
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dow(^)  into  orchard,  or  arable  land(z)  into  woodland,  or  by  enclodng 
and  cultivating  wa8te-land(a)  included  in  the  demise:  and  if  a  tenant 
bum(&)  the  surface  of  the  soil  for  the  purpose  of  manure,  or  open 
pits(c)  for  the  purpose  of  raising  stone  or  gravel,  or  carry  away  clay((f) 
or  brick-earth,  or  cut  turf  on  reclaimed  bog,  or  do  any  act  calculated 
to  alter  the  evidence  of  the  landlord's  title,  or  tending  to  destroy  the 
subject  of  the  demise(e),  it  will  be  waste.  In  fee  simple  estates,  land 
which  has  been  continued  in  pasture  or  meadow  for  twenty  years,  will 
be  deemed  ancient  pasture  or  meadow,  but  where  lands  are  demised 
which  were  not  impressed  with  the  character  of  ancient  meadow(/)  or 
pasture,  at  the  time  of  granting  the  lease,  although  kept  unbroken  by 
the  tenant  upwards  of  twenty  years,  he  may  convert  them  into  tillage- 
land,  without  committing  waste,  for  hanng  taken  the  land  subject  to 
the  liberty  of  ploughing  it,  his  forbearance  ought  not  to  deprive  him 
of  the  benefit  of  doing  so. 

If  a  lessee  raise  stone  in  a  quarry,  or  coal  or  ore  in  a  mine,  and  the 
quarry  or  the  mine(^)  were  not  open  at  the  time  of  the  demise,  it  vill 
be  waste,  but  a  tenant  may  work  mines  or  quarries  which  were  open 
when  the  lease  was  granted,  and  may  open  new  pits(A)  or  shafts 
in  following  the  veins  of  metal.  If  a  lease  be  made  of  land  with  the 
mines  therein(t),  and  there  are  open  mines  on  the  premises,  the  tenant 
will  not  be  warranted  in  opening  any  new  mine,  but  if  no  open  mine 
existed  at  the  time  of  making  the  demise,  the  lessee  may  search  for  and 
open  mines,  and  enjoy  the  profits,  for  otherwise  the  grant  of  mines 
would  be  ineffectual.  However,  where  mines  are  merely  introduced 
into  a  conveyance  by  general  words,  for  the  purpose  of  passing  the 
entire  interest,  a  person  entitled  to  a  limited  estate  in  the  premises 
under  the  deed,  has  not  a  right  to  open  mines.  A  person  seised  in  fee 
by  indenture  limited  certain  lands,  with  all  minesij)^  waters,  trees, 
&c.,  to  trustees,  to  the  use  of  J.  S.  for  life,  with  remainders  over,  and 
the  tenant  for  life  having  threatened  to  open  mines,  Lord  Macclesfield 


(y)  Anon.  2  Leon.  174,  case  210. 

(2)  Co.  Litt  53,  B. 

(a)  Queen's  College  v.  Hallett,  14 
East,  489. 

(6)  Worsley  v.  Steuart,  22  Vin.  Abr. 
44 1»  Waste,  pi.  52. 

(c)  Moyle  v,  Moyle,  Owen,  67. 

(ci)  NoweU  V.  Donningj  22  Vin.  Abr. 
439,  Waste,  pi.  28,  29. 

(e)  Vane  v.  Lord  Barnard,  2  Vern, 
739 ;  Free,  in  Cha.  454. 

(/}  Goring  v.  Goring,  3  Swa.  661 ; 
Morria  v.  Morris,  1  Hog.  241. 


(g)  Saunders's  case,  5  Rep.  12 ;  Co. 
Litt.  53,  B. ;  Sanders  0.  Norwood,  Cro. 
Eliz.  683 ;  Peachy  v.  The  Doke  of  So- 
merset, 1  Stra.  447:  Prec.  in  Ch.  568; 
furcell  V.  Nash,  1  Jones,  625. 

(A)  Clavering  v.  Clavering,  1  P.  Wotf. 
388. 

(t)  Saunders's  case,  5  Rep.  12 ;  Co* 
Litt.  54,  B. ;  Astry  o.  Ballard,  2  Lev. 
185;  Th.  Jones,  71,  S.  C. 

U)  Whitfield  V.  Bewit,  2  P.  Win*. 
240. 
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beld  that  a  tenant  for  life,  subject  to  waste,  had  no  more  right  to  open 
mines  than  to  cut  down  timber  trees(£)  which  formed  part  of  the  inhe* 
ritanee,  and  his  decision  was  confirmed  by  Lord  Chancellor  King  on  a 
rehearing. 

7.  Where  the  whole  of  the  land  demised  consists  of  bog,  and  is  only 
valuable  for  the  purpose  of  cutting  turf,  the  tenant,  in  analogy  to  the 
case  of  coal-mines(/),  may  raise  turf  in  any  quantity,  and  dispose  of  it 
by  sale,  or  in  any  other  manner  he  thinks  fit,  but  if  the  chief  subject 
of  the  demise  consist  of  arable  and  pasture,  and  bog  is  comprised  under 
the  general  words  of  the  demise(m),  the  tenant  has  only  a  right  to 
raise  so  much  turf  for  fuel,  as  will  be  sufficient  for  consumption  in  any 
dwelling-house  on  the  premises,  existing  at  the  time  of  making  the 
lease.  Common  of  turbary  is  a  privilege  enjoyed  by  a  person,  of  cut- 
ting and  saving  turf  for  fuel  in  a  bog,  the  absolute  property  in  which 
belongs  to  another,  whilst  a  right  to  cut  turf,  as  distinguished  from  a 
right  of  commonage,  is  merely  a  privilege  conferred  on  a  tenant  of 
cutting  turf,  by  way  of  estovers,  for  fuel,  in  a  bog  forming  parcel  of  the 
demised  premises.  The  right  of  turbary  in  a  bog  forming  parcel  of 
the  demised  premises,  is  governed  by  the  law(n)  applicable  to  esto- 
vers, and  not  by  any  analogy  to  coal-mines,  as  a  right  of  selling  coals 
is  implied  in  the  right  to  work  a  coal-mine,  in  consequence  of  the  g^eat 
expense  necessarily  incident  to  mining  concerns. 

A  person  having  a  right  of  turbary  appurtenant  to  his  dwelling- 
house,  is  not  justified  in  raising  turf  for  sale,  because  the  turbary  be- 
longing to  the  house  ought  to  be  spent  in  it,  and  not  to  be  sold  abroad^ 
and  though  by  an  abuse  of  the  right(o),  tenants  have  exercised  the  pri- 
vilege to  an  extent  not  authorized  by  the  lease,  for  a  long  period,  such 
length  of  enjoyment  will  not  confer  on  them  a  right,  to  the  prejudice 
of  their  landlord.  By  lease  made  in  the  year  1704,  for  thirty-one 
years  renewable  for  ever,  in  which  a  bog  was  included  as  part  of  the 
land  demised,  it  was  covenanted(/i)  that  the  lessee,  his  executors,  &c., 

(k)  Anon.  3  Dyer,  374,  B.»  pi.  18 ;  188 ;  Ld.  Courtown  v.  Ward,  1  Scb.  & 

Darcy  v.  Askwith,  Hob.  234 ;  and  see  Lef.  8 ;  Wilson  v.  Bragg,  8  Bac.  Abr. 

Davis  V.  The  Duke  of  Marlborough,  2  428,  Waste  (0). 
Swa.  123.  (o)  Valentine  v.  Penny,  Noj.  145;  Ld. 

(I)  Anon.  1  Hogan,  147 ;  Year  Book,  Courtown  v.  Ward,  1*  Sch.   &  Lef.  8 ; 

12  Edw.  IV.  fo.  8,  pi.  20;  2  Bro.  Abr.  and  see  Ld.  Norbury  v.  Alleyne,  1  Dm. 

336,  Waste,  pi.   126;    Montgomery  v.  &  W.  337;  Burrowes  p.  Hayes,  Hayes 

Cunninghame,  2  Moll.  536.  &  J.  597* 

(m)  Lord  Waterpark    v.  Austen,  I  (p)  Ld.Waterpark  v.  Austen,  IJones, 

Jones,  627 ;  Chatterton  V.White,  1  Irish  627;   White  v.  Walsh,    1   Jones,  626; 

£q.  Rep.  200.  Bourchier  v.  0*Grady,  2  Moll.  536. 

(n)  Ue  Salis  v,  Crossan,  1  Ball  &  B. 
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would  not  commit  or  permit  waste  :  the  reserved  rent  was  only  thirty- 
five  pounds,  and  though  the  tenants  had  always  cut  turf  for  sale  with- 
out interruption,  an  injunction  was  awarded  by  the  Exchequer  to  re- 
strain waste  in  cutting  turf  for  sale,  with  costs.  An  injunction  was,  in 
like  manner,  g^ranted,  to  restrain  tenants  from  cutting(^)  turf  for  sale, 
dn  premises  holden  under  a  lease  for  ninety-nine  years,  which  con- 
tained a  demise  of  '*  all  bogs''  amongst  the  general  words,  though  it 
was  alleged  by  affidavit,  that  the  turf  was  cut  with  a  view  to  the  im- 
provement of  the  lands,  and  not  merely  for  purposes  of  sale,  and  also 
that  a  liberty  of  cutting  turf  for  sale  had  been  enjoyed  for  many  years 
with  the  landlord's  privity. 

If  estovers  be  granted  to  a  person  for  the  use  of  his  hall,  he(r)  can- 
not convert  his  hall  into  a  kitchen  or  a  malt-house,  and  if  a  person  is  en- 
titled to  estovers  for  an  ancient  house,  he  shall  not  have  them  for  a 
new  house  subsequently  erected,  unless  built  on  the  same  site(«) ;  but 
a  grant  of  estovers  will  not  be  defeated  by  an  alteration  in  the  rooms 
of  a  house(^),  as  by  converting  the  parlour  into  a  hall,  provided  no 
prejudice  accrues  to  the  owner  of  the  wood,  by  an  increased  consump- 
tion of  fuel  from  opening  new  chimneys  ;  and  though  an  addition  be 
made  to  an  old  house,  or  new  chimneys  be  erected,  the  grantee  shall 
not  lose  the  benefit  of  his  right  to  estovers(tt),  but  he  must  not  spend 
or  employ  them  in  the  new  chimneys,  or  in  the  parts  newly  added.  If 
a  person  be  entitled  to  common  of  turbary,  or  other  estovers,  for  con- 
sumption in  his  dwelling-house  on  the  demised  premises,  he  has  no 
right  to  raise  turf,  or  cut  wood,  to  be  consumed(v)  in  houses  erected 
by  him  on||the  premises  subsequently  to  the  grant.  So  a  right  of  tur- 
bary appurtenant  to  a  house  situate  on  a  farm,  will  not  justify  the  les- 
see in  cutting  turf  to  be  used  for  burning  lime(i£^),  though  intended  to 
be  employed  for  repairing  the  buildings,  or  manuring  the  soil ;  if  such 
lessee  divide  his  holding  amongst  under-tenants,  and  build  new  houses 
on  the  premises  for  their  use,  he  cannot  extend  any  privilege  of  tur- 
bary(flr)  to  such  new  houses,  unless  authorized  to  do  so  by  the  terms 
of  the  original  lease. 


{q)  Newenham  v,  Cahill,  6  Law  Rec. 
373 ;  and  see  Davis  v.  The  Duke  of 
Marlborough,  2  Swa.  123. 

(r)  Luttrell's  case,  4  Rep.  86,  A. 

(a)  Gowper  v,  Andrews,  Hobart,  39. 

(t)  Luttrell's  case,  4  Rep.  86,  A. 

(tt)  Browne  r.  Tucker,  4  Leon.  24  K 

(o)  Costard  v,  Wingfield,  2  Leon.  44 ; 
Godb.  96 ;  Wakefield's  case,  Owen,  4 ; 
Goaldab.  33,  case  18;  1  Anders.  151, 


case  200 ;  Sav.  81 ;  Lord  Darcj  r.  Ask- 
with,  Hob.  234;  Halt.  19,  S.  C;  and 
see  Lowe  v.  Lucey,  I  Irish  Eq.  Rep^dS; 
Crawf.  &  Diz,  634. 

(w)  Lord  Darcj  v.  Askwith,  Hntton, 
19;  Hob.  234. 

(x)  Hill  v.  Barrj,  Hajes  k  Jones,  688; 
and  see  Maxwell  v.  Mitchell,  1  Irish  Eq. 
Rep.  359 ;  Swan  9.  Colclough,  Hayes  & 
J.  807.     See  ante,  312. 
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8.  An  opinion  was  expressed  by  Lord  Redesdale,  that  a  lessee  for 
4iFes  renewable  for  ever,  did  not  come(^)  within  the  meaning  of  the 
Statute  of  Glouee8ter(z),  and  that  a  Court  of  Equity  should  not  inter- 
fere in  preventing  a  tenant  holding  under  such  a  lease  from  committing 
waste,  unless  the  lessee  were  expressly  prohibited  by  special  covenant. 
The  preceding  authority  has  been  materially  qualified,  if  not  wholly 
overruled  by  later  decisions :  a  tenant  holding  for  lives,  with  covenant 
of  renewal  for  ever,  owed  a  large  arrear  of  rent,  and  having  threatened 
to  cut  down  all  the  timber  on  the  premises  and  go  to  America,  unless 
his  rent  should  be  reduced,  an  injunction(a)  was  granted  to  restrain 
bim  from  felling  timber.  Under  a  lease  made  in  the  year  1800,  for 
lives  renewable  for  ever,  the  tenant  had  been  raising(6)  such  a  quan- 
tity of  limestone  for  sale,  that  the  soil  and  substratum  of  the  lands 
^ere  removed  over  a  considerable  extent  of  the  surface,  and  the  level 
of  such  parts  was  considerably  reduced :  an  injunction  was  granted  to 
restrain  the  tenant  from  raising  limestone  for  sale  on  the  demised  pre- 
mises, either  in  quarries  which  were  open  at  the  time  of  the  demise,  or 
in  such  as  had  been  subsequently  opened :  and  the  Court  held(c)  that 
there  was  no  analogy  between  the  case  of  a  demise  of  lands,  with  an 
open  quarry  of  limestone  on  them,  and  a  demise  of  lands  with  an  open 
mine. 

9.  If  land  on  which  trees  are  growing,  be  demised  for  life,  or  for 
years,  though  the  trees  are  not  excepted,  they  cannot  be  felled((i)  by 
any  person  deriving  under  the  lease  :  the  trees  being  part  of  the  inhe- 
ritance, the  tenant  is  only  entitled  to  their  annual  fruit(6)  and  shelter, 
while  they  continue  annexed  to  the  soil(y),  and  if  he  fell(^),  or  top 

them,  or  do  any  act  causing  their  decay,  it  will  be  waste :  timber  se- 
vered during  the  continuance  of  the  demise,  becomes  the  property  of 
the  owner  of  the  first  vested  estate  of  inheritance  in  the  reversion. 
Even  if  lands  be  demised  for  lives,  or  for  years,  together  with  all  trees 
then  growing  on  the  premises,  the  lessee  will  not  be  justified  in  felling 


(y)  Calvert  o.  Gason,  2  Sch.  &  Lef. 
561. 

(r)  6  Edw.  I.  c.  5,  Eng.  and  Irish. 

(a)  Pirn  V.  Davies,  1  Hogan,  11; 
White  V.  Nowlan,  1  Hogan,  31 ;  I  Jones, 
628,  note. 

(jb)  Purcell  v.  Nash,  2  Jones's  Exch. 
Rep.  116;  I  Jones,  625;  5  Law  Rec. 
29,  S.  C. ;  White  v,  Walsh,  1  Jones, 
626. 

(c)  Porcell  V.  Nash,  2  Jones  s  Exch. 
Rep.  121;  Bourchier  v.  O'Grady,  2 
Moll.  536. 


(d)  Herring  v.  Dean  and  Chapter  of 
St.  Faul's,  3  Swa.  511;  2  Wils.  Cha. 
Ca.  1,  S.  C. ;  Liford'scase,  11  Rep.  46, 
B. ;  Stamp  o.  Clinton,  1  Ro.  Rep.  95. 

(e)  The  term  "fruit,"  in  legal  accep- 
tation, is  not  confined  to  the  produce  of 
those  trees  which,  in  popular  lanflpiage, 
are  called  '*  fruit  trees,"  but  includes  Uie 
produce  of  oak,  elm,  beech,  &c.,  see 
Bullen  V.  Denning,  5  B.  &  Cress.  847. 

(/)  Co.  Litt.  53,  A. 

C^)  Herlakenden  s  case,  4  Rep.  62,  A; 
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them  :  a  lease  being  granted  of  a  farm  and  divers  closes,  t(^ther  with 
all  and  all  manner  of  timberwood,  underwood,  and  hedge-rows  there- 
unto appertaining(A),  except  and  always  reserved  all  and  all  manner 
of  great  oaks  in  one  of  the  closes  (by  name),  and  about  the  fiEirm-faouse, 
to  hold  the  farm  and  closes  with  their  appurtenances,  to  the  lessee  for 
twenty-one  years,  at  an  annual  rent,  it  was  determined  that  the  lessee 
had  no  right  to  fell  any  of  the  timber  trees,  because(«)  they  were  nol 
severed  from  the  inheritance,  and  did  not  pass  by  the  grant :  unless 
trees  be  excepted  out  of  the  demise,  or  power  be  reserved  to  the  land- 
lord to  enter  and  fell  them,  he  has  no  right  to  cut  them  down,  as  the 
tenant  has  a  special  interest(7)  in  their  fruit  and  shade. 

Timber-trees,  when  blown  down,  belong  to  the  inheritor,  but  if 
dotards(A)  or  unsound  trees,  only  fit  for  firewood,  be  blown  down,  or 
felled  by  the  landlord,  they  become(/)  the  property  of  the  tenant : 
underwood  is  generally  considered  in  nature  of  a  crop,  and  a  tenant 
cannot  be  restra]ned(m)  from  cutting  it  in  the  ordinary  course,  any 
more  than  from  cutting  a  crop  of  corn  ;  yet  a  mortgagor  in  possession, 
where  the  security  was  scanty,  has  been  restrained  by  injunction  from 
cutting  it  contrary  to  the  usual  course  of  husbandry.  The  general 
property  in  hedges(n),  bushes,  and  trees,  not  timber,  belongs  to  the 
tenant,  and  where  a  hedge  was  cut  by  a  third  person,  it  was  ruled  that 
the  tenant(o),  and  not  the  landlord,  had  a  right  to  the  cuttings  :  how- 
ever, if  a  tenant  exceed  his  right,  either  by  grubtnng  up  or  destroying 
fences,  he  may  be  answerable  for  such  waste. 

10.  Under  a  lease  containing  an  exception  out  of  the  demise  of  all 
timber- trees  growing  on  the  premises,  the  lessor  retains  the  excinsive 
property (p)  in  such  excepted  trees,  and  has  a  right  to  enter  upon  the 
land,  and  fell  and  carry  them  away,  or  sell  them  to  another  for  the 
same  purpose,  and  such  right,  though  not  expressly  specified(9)  in  the 


(A)  8  Dyer,  374,  B.,  pi.  18;  Lord 
Darcy  v.  Askwith,  Hob.  234;  Hatton, 
19;  Whitfield  v.  Bewit,  2  P.  Wms. 
240 ;  and  see  Davis  v.  The  Duke  of 
Marlborough,  2  Swa.  123. 

(i)  3  Dyer,  374,  B.  pi.  18,  as  cited  in 
Liiord's  case,  1 1  Rep.  48,  A. 

(j)  Ashmead  t;.  Ranger,  1  Ld.  Raym. 
552,  by  Holt,  C.  J. 

(k)  Herlakenden's  case,  4  Rep.  62, 
3rd  Resolution ;  Bowles  v.  Berrie,  1  Ro. 
Rep.  181. 

(Q  Channon  o.  Patch,  5  B.  &  Cress. 
897 ;  Chapman  v.  Patch,  8  D.  &  Ryl. 
661. 

(m)  Humphreys  v.  Harrison,  1  Jac. 


&  W.  581 ;  and  see  Hamptixi  v.  Ho^fftti 
8  Vesey,  105. 

(n)  Com.  Dig.  Bieus,  H.,  Year  Book, 
22  Hen.  VI.  fo.  24,  pi.  45;  2  Bro.  Abr. 
336,  Waste,  pi.  94. 

(o)  Berriman  v.  Peacock»9  Bii^.984; 
2  Moo.  &  Sc.  524. 

(p)  Pomfret  v.  Ricroft,  1  Saand922, 
B.,  note  5;  Ld.  Cardigan  v.  Armitage, 
2  B.  &  Cress.  197-207 :  3  D.  &  Ry.  414, 
S.  C. ;  Ashmead  v*  Ranger,  1  Lord 
Raym.  552. 

(o)  Foster  v.  Spooner,  Cro.  £1.  17; 
Talbot  V.  Woodhouse,  2  Lntw.  U80; 
Wyndham  v.  Wi^,  4  Taunt.  918»  by 
Mansfield,  C.  J. 
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lease,  is  incidental  to  the  exception  :  if  the  lessee  cut  down  or  destroy 
any  of  the  excepted  timber-trees,  the  landlord  may  bring  an  action  of 
trespas8(r)  for  the  injury,  but  as  waste  can  only  be  committed  on  pre- 
mises included  in  the  demise,  an  action  on  the  case  in  nature  of  waste 
cannot  be  maintained :  and  for  this  reason,  it  is  sometimes  prudent  to 
include  trees  in  the  demise(^),  reserving  power  to  the  lessor  to  enter 
and  cut  them,  as  such  an  authority  will  not  amount  to  an  exception  : 
the  landlord  cannot  maintain  trespass,  if  the  excepted  trees  be  injured 
by  the  tenant's  cattle(^),  as  the  landlord  is  bound  to  provide  proper 
fences,  or  adequate  means  for  their  protection.  By  a  g^ant  of  all  trees 
in  the  manor  of  Dale(ti),  apple  trees  will  not  pass,  nor  will  fruit  trees 
be  excepted(r)  out  of  a  demise,  by  means  of  general  words  extending 
to  all  trees,  woods,  coppice,  and  wood-grounds  of  what  kind  or  growth 
soever. 

11.  Where  trees  are  not  excepted,  the  lessee  has  a  special  interest 
in  them  for  shade  and  shelter,  and  if  cut  down  by  the  lessor^  the  tenant 
can  maintain  trespa$s(2<;)  against  him  for  the  injury ;  and  the  trees 
being  parcel  of  the  inheritance,  the  lessor  may  recover  damages  against 
the  lessee  for  felling  or  injuring  them,  and  as  both  lessor  and  lessee 
have  an  interest  in  the  trees,  each  of  them(a;)  shall  have  an  action 
ag^nst  any  third  person  for  cutting  them  down,  and  recover  damages  to 
the  extent  of  their  loss  respectively.  If  trees  be  felled  by  lessee  for  lives  or 
years,  or  are  blown  down  by  storm,  or  severed  by  any  other  accident, 
the  lessee's  interest  in  them  will  by  such  severance  be  absolutely  de- 
termined, and  the  person  having  the  first  vested  estate(^)  of  inheri- 
tance in  the  reversion  may  enter  and  carry  them  away.  On  the  same 
principle,  a  lessee  cannot  maintain  an  action(2r)  against  a  third  person 
for  carrying  away  trees  which  have  been  severed  on  the  demised  pre- 
mises, as  such  lessee  has  neither  right  of  property  in,  nor  any  legal 
possession  of  the  timber :  the  reversioner,  however,  may  support  tres- 
pass or  trover  agstinst  such  wrong-doer(a),if  a  third  person;  or  an  action 


(r)  Goodright  dem.  Peters  v.  Vivian, 
8  East,  190;  Lord  Rich  v.  Makepeace, 
22  Vin.  Abr.  441 ;  Noy.  29. 

(i)  Lushford  v.  Sanders,  Cro.  £liz. 
690 ;  4  Jarm.  Conv.  318. 

(/)  Glenham  v»  Hanby,  I  Ld.  Raym. 
739;  Clithero  v.  Higgs,  W.  Jones,  388. 

(u)  Bisbop  of  London's  case.  Year 
Book,  14  Hen.  VIIL  fo.  2,by  Brudnell; 
London  v.  Southwell,  Hob.  304 ;  Wal- 
ler V.  Travers,  Hard.  809 ;  Whittle  t?. 
Weston,  Godb.  398. 

{v)  Wyndham  v.  Way,  4  Taunt.  316 ; 


Bullen  V,  Denning,  5  B.  &  Cress.  842 ; 
8  D.  &  Ry.  657. 

(to)  Pomfret  v.  Ricroft,  1  Saund.  322> 
B.,  note  5. 

(a?)  Bedingfield  c.  Onslow,  3  Lev. 
209 ;  Raine  v,  Alderson,  4  Bino^.  N.  C. 
702 ;  and  see  note  378  to  Co.  Lltt  57, 
A.,  from  Hale's  MSS. 

(y)  Herlakenden's  case,  4  Rep.  62,  B. 

{z)  Evans  o.  Evans,  2  Campb.  N.  P. 
C.491. 

(a)  Berry  v.  Heard,  Cro.  Car.  242 ; 
Palm.  327. 


664 


DISSOLUTION  OF  THE  TENANCY. 


on  the  case  in  nature  of  waste  against  the  lessee(i),  as  he  is  answerable 
for  any  waste  committed  on  the  lands  by  a  stranger  or  trespasser. 

A  lease  granted  without  impeachment  of  waste,  confers  on  the  les- 
see, during  its  continuance,  a  right  to  cut  down(e)  timber-trees  growing 
on  the  demised  premises,  and  to  convert  them  to  his  own  use,  but  if 
such  tenant  proceed  to  commit  malicious  waste(d),  or  destruction, 
equity  will  interfere  by  injunction  to  prevent  the  mischief.  If  a  tree 
grow  near  the  confines  of  adjoining  estates,  so  that  the  roots  extend  into 
the  soil  of  both  proprietors,  the  property  in  the  tree  belongs(e)  exclu- 
sively to  the  owner  of  that  land  in  which  the  tree  was  first  sown  or 
planted. 

12.  Timber-trees  planted  on  demised  premises  by  the  lessee  for  or- 
nament or  shelter,  become  parcel  of  the  inheritance,  and  cannot  be 
felled  by  the  tenant,  unless  authorized  by  the  terms  of  his  lease,  or  by 
consent  of  the  inheritor,  or  by  the  statute  law ;  and  if  trees  so  planted, 
be  severed  during  the  continuance  of  the  demise,  the  property  in  them 
vests  in  the  inheritor.  A  clause  is  frequently  introduced  into  leases 
for  years,  ^'  excepting  and  reserving  out  of  the  demise,  all  manner  of 
timber-trees,  and  other  trees  then  growing,  or  which  at  any  time  there- 
after should  be  standing  or  growing  on  the  demised  premises."  As  as 
exception  only  relates  to  some  existing  psLTt{/)  of  the  subject  of  the 
demise,  it  follows  that  trees  which  were  not(^)  in  esse  at  the  time 
of  making  the  lease,  but  are  afterwards  planted  by  the  tenant,  cannot 
be  comprised  in  the  exception.  The  words  of  the  exception,  so  fieur  as 
they  apply  to  trees  growing,  or  which  should  thereafter  grow,  are 
satisfied,  by  restricting  their  meaning  to  trees  growing  when  the  lease 
was  executed,  and  to  trees  springing  up  spontaneou8ly(A)  from  old 
stocks. 

13.  In  the  absence  of  express  stipulation,  a  tenant  might,  by  the 
common  law,  cut  timber  growing  on  demised  premises  for  e»tover#, 
to  be  applied  in  repairing  buildings ;  but  if  a  larger(t)  quantity  of 


(6)  AtterKoll  t7.  Stevens,  I  Taont. 
183-202;  Berry  v.  Heard,  Cro.  Car. 
242  ;  2  Infitit.  303. 

(c)  Lewis  Bowles's  case,  1 1  Rep.  82 ; 
1  Ro.  Rep.  177 ;  Davis  v.  The  Duke  of 
Marlborough,  2  Swa.  147»  and  the  notes 
annexed. 

id)  Hole  17.  Thomas,  7  Vesey,  590. 

(e)  Holder  v.  Coates,  Moo.  &  M.  112, 
by  Littledale,  J. ;  Masters  o.  PoUie,  2 
Ro.  Rep.  141;  Code  Civil,  No.  672: 
*'  Celui  sur  la  propriete  duquel  avancent 
les  branches  des  arbres  du  voisin,  peut 
contraindre  celui-gi,  a  couper  ces  branch- 


es. Si  ce  sont  les  racines  qui  avancent 
sur  son  heritage,  il  a  droit  de  les  y  coo- 
per lui-meme." 

(/)  Co.  Litt  47,  A. ;  Sbepp.  T.  77; 
2  Prest.  Conv.  462. 

(g)  Anon.  3  Leon.  29,  case  57;  S 
Leon.  54,  case  79 ;  3  Leon.  56,  case  83; 
Moor,  94,  case  234;  Topping  v.  King, 
Winch's  Rep.  5  ;  and  see  Chamb.  Land- 
lord and  Tenant,  345. 

(A)  Topping  V.  Ring,  Winch's  Rep. 
5,  by  Hobart,  Ch.  J. 

(t)  Co.  Litt.  53,  A. 
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timber  were  felled  than  was  required  for  necessary  repairs,  or  if  the 
timber,  after  being  cut  down,  were  not  applied  in  repairs,  or  suffered 
to  decay  on  the  ground,  it  was  conBidered(  j)  waste.  If  timber  were 
cut  down,  and  proved  unfit  for  the  intended  purpose,  it  was  waste  to 
sell  it,  although  other  timber  was  bought  with  the  proceeds  and  was 
actually  used  in  necessary  repairs ;  nor  was  the  tenant  allowed,  by 
felling  dmber,  to  repay  himself  the  money  which  he  had  actually  ex- 
pended in  repairs  on  the  premises.  However,  by  the  Irish  Statute(A), 
31  Geo.  III.  c.  40,  it  is  enacted,  that  no  person  whatever  holding,  or 
who  shall  hold  any  lands  by  lease  for  one  or  more  lives,  or  for  years,  or 
by  will,  or  sufferance,  shall  cut  down,  grub  up,  lop,  or  top  any  tree, 
wood,  or  underwood,  growing  upon  the  lands  so  held,  under  colour  of 
estovers,  or  of  house-bote,  plough-bote,  hay-bote,  cart-bote,  or  any 
other  bote  whatsoever,  or  under  any  pretence  or  cause  whatsoever,  un- 
less so  far  as  such  person  shall  be  authorized  thereto  by  covenant  in  the 
lease  under  which  the  lands  are,  or  shall  be  so  held,  or  unless  such  per- 
son shall  have  the  consent  of  the  owner  thereof,  under  hand  and  seal, 
for  the  purpose ;  but  it  is  provided(/),  that  nothing  therein  contained 
shall  extend,  or  be  construed  to  extend,  to  any  person  holding  land  by 
virtue  of  a  lease  for  lives  renewable  for  ever,  in  respect  of  such  land,  or 
to  any  trees,  wood,  or  underwood,  growing  on  the  same ;  nor  to  affect 
any  person  in  respect  of  any  trees  planted  and  registered  in  pursuance 
of  any  law  made  for  the  encouragement  of  planting. 

14.  The  Irish  Statute(in),  5  &  6  Geo.  III.  c.  17,  after  reciting, 
that  it  is  equal  to  inheritors  whether  tenants  do  not  plant,  or  have  a 
property  in  what  they  plant,  enacts,  that  from  and  after  the  1st  day  of 
September,  1766,  tenants  for  lives  renewable(n)  for  ever,  paying  the 
rents,  and  performing  the  other  covenants  in  their  leases,  shall  not  be 
impeachable  of  waste  in  timber-trees  or  woods  which  they  shall  there^ 
after  plant,  any  covenants  in  leases  or  settlements  theretofore{6)  made, 
law  or  usage  to  the  contrary  notwithstanding. 

Tenants  holding  under  leases  for  lives  renewable  for  ever,  made 
prior  to  September,  1766,  although  they  contain  a  reservation,  or  grant, 
to  the  reversioner,  of  trees  which  should  be  planted,  or  a  covenant  to 


(J)  Gower  v.  Eyre,  Coop.  Cha.  Ca.  (0  31  Geo.  III.  c.  40,  s.  5,  Irish. 

60;    Attornev.Gen.   v,  Ld.   Stawell,  2  (m)  5  &  6  Geo.  III.  chap.  17,  sect.  1, 

Anstr.  601 ;  Lee  v.  Alston,  3  Bro.  Cha.  Irbh. 

Ca.  37 ;  1  Vesey,  Jun.  78,  S.  C. ;  Sim-  (n)  The  benefit  of  this  Act  is  extended 

raons  V.  Norton,  7  Bing.  641 ;  5  Moo.  by  the  Irbh  Statute  7  Geo.  III.  c.  20,  s. 

&  P.  645 ;  Ld.  Pembroke's  case,  Clay-  II,  to  persons  holding  in  fee-farm, 

ton,  479  case  81.  \p)  Prior  to  September,  1766. 

{k)  31  Geo.  III.  c.  40,  s.  1,  Irish. 
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preserve  such  trees^  are  authorized  by  the  Statute  to  cut  down  aid 
carry  away  any  trees  which  were  planted  by  them(/i)  subsequently  to 
September,  1766,  without  being  punishable  for  waste,  or  being  liaUe 
for  breach  of  covenant,  if  their  rents  be  paid,  (9),  and  the  oUier  core- 
nants  in  their  leases  be  performed.  In  like  manner,  tenants  bidding 
under  similar  leases,  made  after  September,  1766,  and  not  containiDg 
any  express  covenant  or  stipulation  binding  the  lessee  to  plant,  or  to 
preserve  trees  which  should  be  planted,  have  a  right  to  fell  and  carry 
away  timber-trees  planted  by  them  after  the  execution  of  their  leases. 
If  by  an  original  lease  for  lives  renewable  for  ever,  made  after  the  year 
1766,  all  trees  growing  at  the  time  of  its  execution  are  excepted  out  of 
the  demise,  and  the  subsequent  renewals  are  made  to  contain  a  similar 
exception  by  (utoptinff  the  language  used  in  the  original  lease,  although 
the  exception  would  apparently  extend  to,  and  include  all  trees  planted 
by  the  lessee,  and  growing  at  the  time  of  renewing  the  lease,  yet  it  is 
considered  that  all  trees  planted  after  making  the  original  lease,  belong 
to  the  tenant,  and  that  the  exception  in  the  renewals  is  only  meant  to 
be  co->extensive  with  the  exception  in  the  original  lease,  unless  some 
new  agreement  on  the  subject  shall  be  established.  The  object  of  the 
Statute  was  to  give  a  tenant,  enjoying  a  perpetual  interest  in  lands,  the 
benefit  of  his  labour  and  expenditure  in  planting,  and  a  different  coi>> 
struction  would  have  the  effect  of  defeating  the  intention  of  the  legida^ 
ture.  The  renewal  is  granted  in  pursuance  of  the  covenant  for  that 
purpose  in  the  original  lease,  and  does  not  afford  any  ground  fat  fte- 
suming  that  the  tenant  intended  to  relinquish  any  right  which  he  pre- 
viously possessed. 

Under  a  lease  made  in  the  year  17899  for  three  lives  with  corecant 
of  renewal  for  ever,  saving  and  reserving  thereout  all  timber  and  tim- 
ber-trees, then  standing,  growing,  or  being,  or(r)  at  any  time  thereaf- 
ter  to  stand  or  grow^  on  the  demised  premises,  with  full  and  free  liberty 
of  ingress  and  regress  to  take  and  carry  away  the  same,  it  was  dedded 
in  the  King's  Bench,  and  affirmed  on  writ  of  error  in  the  Exchequer 
Chamber,  and  in  the  House  of  Lords,  that  the  tenant  had  a  right  to 
cut  down  trees  which  were  planted  by  himself,  and  that  the  clause  sav- 
ing and  reserving  trees  thereafter  growing,  did  not  comprise  trees 
which  the  lessee  had  planted,  and  only  extended  to  trees  growing  from 
the  old  stocks  which  were  excepted  out  of  the  original  demise.    If  a 

(p)  Bourke  v.  Rothwell,  2  Ball  &  B.  White  v.  Nowlan,  1  Hogan,  22. 

56;  and  see  Percy  v.  Shanly,  2  Mol1oy»  (r)  Galwey  t;.  Baker,  in  error,  MSS.; 

515;  ConoUy  v.  Ld.  Ely,  2  Moll.  515.  1  West's  Appeal  Cases,  467;  7  Clirke 

(9)  Pirn    V.   Davies,    1    Hogan,   11;  &  Fnmelly,  379. 
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lease  for  lives  renewable  for  ever,  made  subsequently  to  the  year  1766, 
contain  an  express  stipulation  or  covenant  binding  the  tenant  to  plant 
and  to  preserve  trees  so  planted,  or  if  the  lessee  covenant  to  preserve 
all  trees  which  should  be  planted  on  the  premises,  it  is  manifest  that 
such  stipulation  or  covenant  will  exclude  the  lesssee,  and  any  persons 
deriving  under  him,  from  the  benefit  of  the  Statute.  A  tenant  holding 
by  lease  for  lives  renewable  for  ever,  and  those  deriving  under  him, 
having  planted  tree8(«)  prior  to,  as  well  as  after  the  year  1766,  felled 
several  of  the  trees  which  were  planted  prior  to  that  period  :  an  injunc- 
tion was  granted  restraining  the  tenant  from  felling  timber-trees  planted 
prior  to  the  year  1766,  and  a  decree  was  pronounced  continuing  the  in- 
junction, and  directing  an  account  of  the  timber-trees  planted  prior 
to  the  year  1766,  which  had  been  felled  by  the  tenant  within  six  years 
preceding  the  commencement  of  the  suit. 

15.  By  the  Irish  Statute(^),  5  &  6  Geo.  III.  c.  17,  it  is  enacted, 
that  if  any  tenant  for  life  or  lives  by  settlement,  lease,  or  any  office, 
civil,  military,  or  ecclesiastical,  impeachable  of  waste,  or  any  tenant 
for  years  exceeding(ti)  twelve  years  unexpired  shall,  after  the  1st  of 
September,  1766,  plant  sally,  ozier,  or  willows,  the  sole  property 
thereof  shall,  during  the  continuance  of  the  term,  vest  in  the  tenant, 
with  power  to  cut  and  fell  them ;  and  if  such  tenant  shall  plant  oak, 
ash,  elm,  fir,  pine,  walnut,  chesnut,  horse-chesnut,  mountain-ash, 
alder,  poplar,  or  other(t7)  timber-trees,  he  shall  during  the  term  be  en- 
titled to  housebote,  ploughbote,  and  cartbote  of  such  trees;  and  on  the 
expiration(t£;)  of  the  term,  or  where  such  trees  shall  have  attained  mar 
turity,  which  shall  first  happen,  such  tenant  shall  be  entitled  to  such 
trees  or  the  value  of  them,  notwithstanding  any  covenant(a;)  theretofore 
made  to  the  contrary  :  provided(^)  that  each  person  so  planting  shall 
within  six(z)  months  next  after  such  planting,  lodge  with  the  clerk  of 
the  peace  of  the  county,  where  such  plantation  is  made,  a  certificate(a) 
under  the  hand  of  the  tenant,  containing  the  number  and  kind  of  trees 
planted,  their  height  and  years'  growth  at  the  time  of  planting,  and  a 
clear  description  of  the  places  and  manner(&)  wherein  they  shall  be 


(«)  Nevrman  v.  Foote,  in  Chancery, 
MSS. 

(0  5  &  6  Geo.  III.  c.  17,  s.  2,  Irish. 

(tt)  By  the  Irish  Stotute  23  &  24  Geo. 
III.  c.  39,  the  term  of  fourteen  years  is 
required. 

(o)  By  the  Statute,  23  &  24  Geo.  III. 
c.  39,  trees  of  every  kind. 

(ti7)  By  the  23  &  24  Geo.  III.  c.  39, 
the  tenant  is  entitled  to  fell  such  trees  at 


any  time  during  the  term. 

(x)  Prior  to  September,  1766. 

(y)  5  &  6  Geo.  III.  c.  17,  s.  3,  Irish. 

{z)  B^  Statute,  23  &  24  Geo.  III.  c. 
39,  within  twelve  months. 

(a)  By  Statute,  23  &  24  Geo.  III.  e. 
39,  an  affidavit  by  the  tenant  is  required. 

(6)  Stating  whether  i^antation  in 
clamps,  belts,  single  trees,  &c. 
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planted ;  and  where  the  tenant's  term  is  uncertain,  and  be  pajrs  tbe 
rent  and  perfonns(c)  the  other  covenants  in  his  lease,  he  shall  be  at 
liberty  for  one  year,  next  after  the  expiration  of  his  term,  to  enter  on 
the  lands,  and  cut  and  fell  in  due  seasons  all  the  trees  so  planted  and 
registered,  and  to  manufacture  the  same,  as  needful,  on  the  lands  for 
one  year  next  after  such  felling,  making  reasonable  satisfaction  to  tbe 
inheritor  for  the  trespass ;  and  where  the  expiration  of  the  term  is  cer- 
tain, that  the  tenant,  during  the  last  year  of  his  term,  paying  the  rent 
and  performing  the  covenants,  may,  in  like  manner,  carry  away  such 
trees  so  planted  and  registered ;  and  if  any  person  entitled  to  the  rever- 
sion and  inheritance  of  the  lands,  mediately  or  immediately,  shall  be 
inclined  to  purchase  such  trees,  such  person  shall  be  at  liberty  during 
the  last  year,  save  one,  of  the  term,  where  the  expiration(d)  is  certain, 
and  within  six  calendar  months  after  the  expiration  of  a  term  for  life 
or  any  uncertain  contingency,  to  apply  by  petition  to  the  justices  of 
the  peace  of  the  county  at  their  quarter  sessions,  setting  forth  his  title 
aod  intention,  giving  the  tenant  twenty-one  days*  notice,  and  upon  en- 
tering into  a  recognizance  with  suflScient  securities,  conditioned  to  pay 
such  tenants  such  sums  as  shall  be  adjudged  to  be  the  value  of  such 
trees ;  the  property  of  the  trees  shall  from  the  time  of  the  notice  vest  in 
the  petitioner,  and  the  justices  shall,  at  the  same  or  the  ensuing  ses- 
sions, by  a  jury  of  freeholders  of  the  county,  ascertain  the  valae(e)of 
such  trees,  when  felled,  over  and  above  the  expense  of  felling,  and  the 
needful  compensation,  if  any,  to  be  made ;  but  if  the  petitioner  shall 
fail  to  give  such  security  at  such  sessions,  according  to  such  notice, 
the  property  of  the  trees  shall  remain  in  the  tenant :  provided  that  if 
more(y)  than  one  person  entitled  to  such  reversion  shall  petition,  tbe 
person  shall  be  preferred  who  has  the  most(^)  immediate  title  to  the 
reversion ;  and  provided  that  this  Act  shall  not  extend  to  leases  made 
by  guardians  of  minors  or  custodees  of  lunatics,  or  idiots,  or  to  any 
person  in  possession  as  creditor  by  mortgage  or  otherwise,  or  to  any 
tenant  who  shall  be  evicted  for  non-payment  of  rent;  and  where(A)the 
reversion  belongs  to  a  minor,  the  Court  of  Chancery  may  authorixe 
the  minor's  guardian  to  purchase  the  trees. 

By  the  Irish  Statute(t),  23  &24  Geo.  III.  c.  39,  it  is  enacted,  that 

(c)  Section  4.  24  Geo.  III.  c.  39,  b.  10. 

(d)  By  the  Irish  Statute,  17  &  18  Geo.  (/}  Section  6. 

III.  c  S5,  a  surrender  of  a  lease  for  years  (g)  By  the  23  &  24  Geo.  III.  c.  39,  s. 

to  a  body  corporate,  for  the  purpose  of  10,  the  more  remote  reTersioner  is  pre- 

taking  a  new  lease,  is  not  to  be  deemed  ferred. 

an  expiration  of  the  old  lease,  so  far  as  it  (A)  Section  6. 

respects  the  5  &  6  Geo.  III.  c.  17.  (i)  23  & 24  Geo.  III.  c.  39,  s.  1,  Irish. 

(e)  See  a  similar  provision  in  the  23  & 
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any  tenant  for  life  or  lives,  or  any  tenant  for  years,  exceeding  fourteen 
years  unexpired,  who  shall  plant  any  trees,  shall  be  entitled  to  cut, 
sell,  and  dispose  of  the  same,  or  any  part  of  the  same,  at  any  time  du- 
ring the  term:  provided(j)  that  any  tenant  so  planting,  shall  within 
twelve  calendar  months  after  such  planting  lodge  with  the  clerk  of  the 
peace  of  the  county  or  county  of  a  city,  where  such  plantation  shall  be 
made,  an  qffidavit(k)  sworn  before  some  justice  of  the  peace  of  the 
county,  reciting  the  number  and  kinds  of  the  trees  planted,  and  the 
name  of  the  lands,  in  the  form  prescribed  by  the  Act :  and  if  any  such 
tenant  shall  enclose  any  piece  of  ground  containing  coppice-woody 
which  he  is  not  bound  by  his  lease  to  enclose  or  preserve,  and  which 
has  not  been  enclosed  or  preserved  from  cattle  for  five  years  preceding,, 
he  shall  have  power  to  cut(/),  sell,  and  dispose  of  the  trees  which  shall 
g^ow  from  such  coppice  at  any  time  during  his  term,  leaving  one  tim** 
ber  tree  on  every  square  perch  of  such  coppice  where  timber  trees  are 
growing ;  but  in  order(iit)  to  prevent  any  frauds  that  may  arise  frota 
his  claiming  any  trees  which  may  be  standing  in  the  ground  at  the  time 
of  enclosing,  it  is  enacted,  that  before  enclosing  the  same  such  tenant 
must  give  notice  in  the  form  prescribed  by  the  Act,  at  a  quarter  ses- 
sions to  be  held  for  the  county,  that  he  intends  to  enclose  the  ground 
within  twelve  calendar  months  thence  next  ensuing,  and  a  copy  of  such 
notice  shall  be  given  to  the  person  from  whom  such  lands  are  holden^ 
or  to  his  known  agent ;  and(ra)  in  order  to  entitle  himself  to  any  benefit 
from  such  enclosure,  the  tenant  shall  also,  within  six  calendar  months 
after  such  enclosure,  lodge  with  the  clerk  of  the  peace  a  map  of  the 
ground  so  enclosed,  and  an  affidavit  sworn  before  some  justice  of  the 
peace  for  the  county  in  the  form  given  by  the  Act ;  but  any  trees  stand- 
ing in  such  enclosure,  and  exceeding  six  feet  in  height  at  the  time  of 
making  the  affidavit,  continue  to  be  the  property  of  the  person  to 
whom  they  belonged  before  such  registry. 

Any  such  tenant  is  authorized(o)  to  sell  his  right,  title,  and  pro- 
perty in  such  trees  or  coppices,  or  any  part  thereof,  to  any  person  under 
whom  he  shall  derive  mediately  or  immediately,  and  such  person(/i) 
80  purchasing  shall  have  all  the  rights  and  privileges  secured  to  such 
tenant :  provided(9)  that  no  sale  or  transfer  thereof  shall  be  deemed 

(J)  Section  2.  time  of  registering. 

(i)  The  affidavit  will  be  sufficient,  if         (m)  Section  4. 
it  contains  in  substance  all  the  matters  (n)  Section  5. 

required  by  the  Act,  though  the  form  (o)  Section  7. 

given  by  the  Statute  be  not  strictly  pur-  (p)  Tenant  for  life  of  the  reversion 

sued.  may  purchase. 

(0  Vide  post,  sect.  5,  only  such  trees  (^)  Sect.  8. 

as  were  less  than  six  feet  high  at  the 
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good  in  law,  unless  and  until  the  same  shall  be  done  in  writing,  asd 
signed  by  such  tenant  with  his  name  or  mark,  attested  by  two  wit- 
nesses; and  unless  an  attested  copy  of  such  instrument  shall  be  lodged 
with  the  clerk  of  the  peace,  in  open  court,  at  some  quarter  sessions  of 
the  peace  for  the  county  or  county  of  a  city,  having  been  first  proved 
to  be  a  true  copy  by  some  credible  witnesses  upon  oath  before  the  jus- 
tices  at  such  sessions  :  and  if  the  head-landlord  shall  so  purchase  suck 
trees  or  coppices  from  an  undertenant,  having  a  right  to  sell  the  same, 
then,  after(r)  the  registry  of  the  sale,  such  trees  shall  belong  to  snch 
landlord  in  as  full  and  ample  a  manner  as  if  they  were  his  own  origimil 
right  or  royalty,  nottvithstanding  any  intermediate  term  existing  be* 
tween  the  term  of  such  undertenant  and  ike  estate  of  the  landlord. 

The  ninth  section(«)  enacts,  that  when  the  term  of  the  tenant  so 
registering  shall  be  for  life,  or  uncertain,  he  shall  have  the  same  liberty 
for  one  year  after  the  expiration  of  his  lease,  to  enter  upon  the  lands 
and  to  cut,  carry  away,  and  dispose  of  such  trees,  as  if  his  lease  had 
been  unexpired,  making  such  reasonable  compensation  for  damages  in- 
curred  by  so  doing,  as  should  be  awarded  by  two  of  the  neighbours,  who 
should  be  appointed  by  the  next  resident  justice  of  the  peace  for  the 
county,  by  an  order  under  his  hand,  and  which  two  neighbours,  in 
case  of  difference  between  them,  should  call  in  a  third  :  and  if  any  per- 
son entitled  to  the  reversion  (^)  or  inheritance  of  such  lands,  mediately, 
or  immediately,  shall  be  inclined  to  purchase  such  trees,  he  may  at  any 
time  within  six  calendar  months(u),  serve  a  notice  in  writing  on  sndi 
tenant  to  desist  from  cutting  such  trees,  who,  on  receipt  of  such  no- 
tice, is  enjoined  to  desist  from  cutting  the  same :  and  such  person  so 
entitled  to  the  reversion  or  inheritance,  may  apply  by  petition  to  tiie 
justices  at  some  quarter-sessions  of  the  peace  for  the  county »  or  coanty 
of  a  city,  setting  forth  his  title,  and  intention  to  purchase  such  trees: 
and  upon  receipt  of  such  petition,  and  proof  made  to  the  justices  that 
notice  was  duly  served  on  such  tenant  (twenty-one  days  before  the 
quarter-sessions),  of  the  landlord's  intention  to  apply  to  the  justices 
at  such  quarter-sessions  by  petition,  then  that  the  justices  shall,  either 
at  such  quarter-sessions,  or  at  the  next  ensuing,  at  their  discretioii, 
cause  a  jury  to  be  empannelled,  who  shall  try  and  determine  the  value  of 
such  trees,  allowing  for  the  expense  of  felling  them,  and  for  the  damage 


(r)  Regiatry  is  necessary  in  order  to  («)  Sect.  9. 

change  the  property  in  the  trees,  and,  (Q  Sect.  10. 

therefore,  a  renewal  or  new  lease  ac-  (v)  Within  six  calendar  mmitbs  next 

cepted  hy  the  tenant,  would  not  of  itself  after  the  determination  of  the  leaie. 
transfer  the  property  to  the  landlord. 
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that  would  be  incurred  by  so  doing :  and  if  such  reversioner  or  inheritor 
shall  not  pay  to  such  tenant,  or  his  legal  representative,  the  sum  so 
awarded,  or  lodge  the  same  with  the  county-treasurer,  for  the  use  of 
such  tenant,  or  his  representative,  at  or  before  the  nezt  ensuing  quar- 
ter-sessions, then  the  justices  at  the  said  next  quarter-sessions,  shall 
declare  in  open  court,  that  such  trees  are  the  property  of  such  tenant, 
or  his  representative,  who  shall  have  power  to  enter  upon  said  lands, 
and  to  cut,  and  take  away  such  trees,  at  all  times  during  six  months 
thence  next  ensuing,  between  sunrise  and  sunset,  without  paying  any 
compensation  for  damage,  unless  he  shall  commit  wanton  and  unneces- 
sary damage :  and  if  there  shall  be  more  persons  than  one  claiming  to 
become  purchasers  of  such  trees,  at  the  proper  time  of  claiming,  the 
justices  at  such  sessions  shall  decide,  in  a  summary  way,  which  claim- 
ant shall  be  preferred,  giving  the  more  remote(t7)  reversioner  a  prefer- 
ence to  the  more  immediate :  and  if  any  tenant,  or  his  representative(2^), 
entitled  to  cut  down  such  trees,  shall  sell  his  right  or  title  to  the  same 
to  any  reversioner  or  inheritor,  by  private  bargainy  and  such  sale  or 
bargain  shall  be  registered,  in  manner  prescribed  by  this  Act  for  regis* 
tering  bargains,  at  any  time  within  six  months,  during  which  the  tenant 
has  a  right  to  cut  the  trees,  then  such  trees  shall  be  deemed  the  pro- 
perty of  the  purchaser :  the  surrender(a:)  of  any  lease  for  years(^),  or  for 
a  life  or  lives,  to  any  body  corporate^  ecclesiastical,  or  lay,  for  the  pur- 
pose of  taking  a  new  lease  thereof,  is  not  to  be  considered  as  an  expi- 
ration of  the  term,  so  far  as  the  same  respects  this  Act,  but  every 
renewal  shall  be  considered  as  a  further  continuance  of  the  original 
term,  and  the  tenant  shall  enjoy  all  benefit  of  planting  given  by  this 
Act  in  as  full  and  ample  a  manner  as  if  the  additional  term  of  years,  or 
the  additional  lives,  had  been  contained  in  his  original  lease :  and  it  is 
declared,  that  nothing(2:)  in  this  Act  contained,  shall  be  construed  to 
extend  or  relate  to  any  trees  planted,  or  to  be  planted,  in  pursuance  of 
any  covenant  contained  in  any  lease,  nor  to  affect  or  invalidate  any 
such  covenant,  nor  to  extend  to  tenants  evicted  for  non-payment  of 
rent. 

A  regbtry  of  trees  by  a  tenant,  though  invalid  under  the  23  &  24 
Geo.  III.  c.  39,  may  be  supported  if  the  provisions  of  the  5  &  6  Geo. 
III.  a  17,  have  been  observed.     The  form  of  the  affidavit  given  by 


(o)  By  Statute  5  &6Geo.  III.  c.  I?*  (y)  A  similar  clause  confined  to  te- 

8.  6,  the  more  immediate  reversioner  is  nants  for  years  is  contained  in  the  Irish 

preferred.  Statute  17  &  18  Geo.  III.  c.  35,  s.  1. 

(to)  23  &  24  Geo.  III.  c.  39,  s.  1 1.  (z)  23  &  24  Geo.  III.  c.  39,  ss.  21  & 

(x)  23  &  24  Geo.  III.  c.  39,  s.  12.  22. 
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the  23  &  24  Geo.  III.  c.  39,  requires  that  notice  in  writing  of  the  te 
nant's  intention  to  register  shall  be  served  on  the  head-landlord,  or 
owner  of  the  ground,  twenty  days  before  the  date  of  the  affidavit ;  or 
else,  that  an  advertisement  to  the  same  effect  shall  be  inserted  in  the 
Dublin  Gazette,  at  least  thirty  days  before  the  same  period.  Howe- 
ver, if  there  be  not  a  head-landlord  or  owner  of  the  grround  planted, 
other  than  the  lessor  who  gpranted  the  lease,  there  need  not  be  any  ad- 
vertisement in  the  Dublin  Gazette ;  and  it  will  be  sufficient  to  state  in 
the  affidavit,  that  notice  was  given  to  the  lessor  under  whom  the  tenant 
immediately  derived,  of  his  intention  to  register,  twenty  days  prior  to 
the  date  i  ^  ^uch  affidavit.  The  affidavit  will  be  defective,  if  it  state 
that  the  tenant  had  given  notice  of  his  intention  to  plant,  instead  of 
notice  of  his  intention  to  register. 

Many  lay  and  ecclesiastical  corporations  in  Ireland  are  in  the  ha- 
bit of  renewing  leases  periodically,  upon  payment  of  fines,  without  any 
covenant  or  obligation  binding  them  to  do  so,  and  where  the  original 
leases  except  timber-trees  then{a)  gprowing,  although  the  lessee  plants 
and  duly  registers  the  trees,  yet  every  subsequent  renewal  or  new  lease 
is  made  to  contain  a  similar  exception  of  timber-trees  then(b)  growing. 
Upon  a  contract  for  sale  of  the  lessee's  interest  in  the  lands,  and  in  the 
trees,  it  becomes  important  to  ascertain  whether  the  tenant  who  re^s- 
tered  did  not  part  with  his  right  and  property  in  the  trees  to  the  land- 
lord, or  reversioner,  by  accepting  a  renewal,  or  new  lease,  in  which  all 
trees  then  growing  were  expressly  excepted  out  of  the  demise,  and 
whether  the  exception  contained  in  the  renewal  does  not  warrant  an 
implication  that  it  was  taken  by  the  tenant  on  the  terms  of  his  relin- 
quishing in  fevour  of  his  lessor,  all  benefit  of  the  trees  which  had  been 
previously  planted  and  registered.  No  sale  of  registered  trees  is  bind- 
ing under  the  Staiute(c),  unless  made  in  writing,  attested  by  two  wit- 
nesses, and  unless  a  true  copy  of  the  instrument  is  lodged  with  the 
clerk  of  the  peace,  and  it  is  evident,  that  the  exception  of  trees  in  the 
renewal  of  a  lease  made  by  a  corporate  body,  cannot  be  deemed  a  valid 
sale,  or  transfer  of  registered  trees,  within  the  meaning  of  the  Act; 
any  additional  term  given  by  the  renewal  is  to  be  considered  as  a  con- 
tinuance of  the  term  in  the  original  lease(J),  and  as  if  both  terms  had 
been  included  in  it,  which  affords  strong  grounds  for  maintaining  that 
the  exception  of  trees  out  of  the  renewal  does  not  amount  to  a  transfer 
of  property  in  the  trees. 

(a)  At  the  date  of  the  original  lease.        Irish. 

(6^  At  the  date  of  the  renewal.  (c^)  23  &  24  Geo.  III.  c.  39»  *.  13, 

(c)  23  &  24  Geo.   III.  c.  39,  s.  8,      Irish. 
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On  the  part  of  a  landlord,  it  is  a  reasonable  precaution  to  insert  in 
every  renewal,  an  exception  of  timber  trees  then  gprowing,  in  order  to 
entitle  him  to  dominion  over  all  trees  growing  on  the  lands  before  the 
registry  was  effected,  or  which  may  not  have  been  duly  included  in  the 
registry,  but  it  is  apprehended,  that  such  an  exception  is  ineffectual 
and  void,  in  respect  of  trees  which  at  the  time  of  granting  the  renewal 
had  been  duly  registered,  and  in  which  the  property  had  been  legally 
vested  in  the  tenant,  subject,  however,  to  any  right  of  pre-emption 
conferred  by  the  Act. 

A  lessee  for  a  term  of  ninety-nine  years,  having  planted  and  regis- 
tered trees  pursuant  to  the  Statute(6),  by  deed  underlet  the  premises 
for  a  term  of  one  year  less  than  his  own  interest(/),  and  thereby  as- 
signed his  right  and  property  in  the  registered  trees  to  the  underte- 
nant :  and  by  a  separate  deed  of  the  same  date,  the  lessee  assigned  the 
registered  trees  to  the  same  person,  but  there  was  no  registry  either 
of  the  underlease,  or  of  the  transfer  of  the  trees(^),  pursuant  to  the  Sta- 
tute :  the  Master  of  the  Rolls  held,  that  the  chief  landlord  having  a 
right  to  purchase  the  trees  from  the  legal  owner,  had  such  an  interest 
in  them,  as  entitled  him  to  restrsdn  the  undertenant  by  injunction,  from 
cutting  down  the  trees,  and  that  the  assignment  of  the  trees  without 
registry,  did  not  constitute  the  undertenant  legal  owner  of  the  timber 
within  the  meaning  of  the  Timber  Acts. 

(tf)  23  &  24  Geo.  III.  c.  39,  Irish.  92,  2nd  Series. 

(/)  Herbert  v.  Jameson,  6  Law  Rec.         (^}  23  &  24  Geo.  III.  c.  39,  s.  8. 
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16.  The  writ  of  waste  has  been  for  a  long  period  obsolete  in  Ire- 
land, and  by  the  Statu te(a)  3  &  4  Will.  IV.  c.  27,  has  been  abso- 
lutely abolished. 

The  action  of  waste  given  by  the  Statute  of  Gloueester(6),  lay 
against  lessees  for  life  or  lives,  or  for  years,  from  year  to  year,  or  for 
part  of  a  year(c),  or  against  occupants(£/),  or  against  an  assignee  of  the 
lessee's  estate  in  the  lands(6),  but  was  not  maintainable  against  an  ex- 
eeutor(y*)  for  waste  committed  by  his  testator.  However,  an  action 
under  the  Statute  could  not  have  been  supported,  either  for  voluntary 
or  permissive  waste(^),  against  a  tenant  holding  strictly  at  will,  though 
an  action  of  trespass  might  have  been,  and  still  may  be  brought  for 
voluntary  waste  against  such  a  tenant,  as,  by  committing  waste  his 
tenancy  is  absolutely  determined.  This  action  only  lay  against  the 
person  who  was  tenant  of  the  land  when  the  waste  was  committed,  and 
therefore,  if  lessee  for  a  life  or  lives,  or  for  years,  was  guilty  of  waste, 


(a)  3  &  4  Vict.  0.  27,  8.  36,  English 
and  Irish. 

(b)  6  Edw.  I.  c.  5. 

(c)  Hill  V.  Grange,  Plowd.  178. 

id)  Dean  and  Chapter  of  Worcester's 
case,  6  Rep.  37  ;  Co.  Litt.  54.  A. 
{e)  Sanders  v.  Norwood,  Cro.  Eliz. 


683. 

C/)  2  Ro.  Abr.  828;  Wast  pL  7;  ^ 
Instit.  302. 

(g)  Co.  Litt  57,  A.  and  Hargr.  note 
377 ;  Countess  of  Shrewsbury's  case,  5 
Rep.  13,  B. ;  Cro.  Eliz.  777-784,  S.  C. 
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and  afterwards  assigned  his  interest,  the  action  should  have  been(A) 
brought  against  the  original  lessee,  and  the  land  wasted  might  have 
been  recovered,  but  if  the  premises  had  been  wasted  after  assign- 
ment(t),  the  assignee  alone  was  answerable.  The  action  of  waste  was 
only  maintainable  by  a  person  having  an  immediate  estate(^')  of  inhc" 
ritance  in  remainder  or  reversion,  and  if  any  estate  of  freehold  were 
interposed  between  the  estate  of  the  person  who  committed  the  waste, 
and  the  inheritance,  the  action  was  suspended  during  the  continuance 
of  such  intermediate  estate(^),  nor  could  this  action  have  been  sus- 
tained by  any  person  who  had  not  a  vested  estate  of  inheritance  at  the 
time  when  the  waste  was  committed,  and  upon  this  ground  it  was  de- 
cided(/),  that  an  heir  could  not  recover  damages  for  waste  done  in  the 
time  of  his  ancestor.  If  there  were  two  tenants  in  common  of  a  wood, 
or  a  turbary,  and  one  of  them  committed  waste  against  the  will  of  his 
companion,  an  action(m)  of  waste  might  have  been  brought  by  the 
companion  for  the  injury.  The  personal  representatives  of  a  tenant 
for  years  were  punishable  for  waste  done  in  their  own  time(n),  and 
were  personally  liable  for  the  damages. 

The  action  of  waste  was  partly  real  and  partly  personal,  for  if  the 
waste  were  proved,  the  demandant  was  entitled  to  recover  possession 
of  the  place  wasiedf  during  the  continuance  of  the  lease,  besides  treble 
damages;  but  if  very  small  damages(o),  not  exceeding  forty  pence, 
were  awarded  by  the  jury,  judgement  was  entered  for  the  defendant, 
because  no  act  could  be  deemed  waste(  p)  which  was  not  injurious  to 
the  inheritance,  either  by  diminishing  the  value  of  the  estate,  or  by 
increasing  the  burthen  upon  it,  or  by  impairing  the  evidence  of  title. 
So  upon  an  inquiry  of  damages,  the  jury  having  only  found  a  verdict 
for  one  penny(^),  Anderson,  C.  J.,  said  if  any  judgement  had  been  en- 
tered for  the  plaintiff,  it  would  have  been  erroneous,  as  the  value  of 
the  waste  should  be  at  least  forty  pence.     This  action  was  seldom  re- 

(A)  2  iDstit.  S02.  Abr.  824,  Waste,  D. ;  The  Abbot  of  B. 

(i)  Sandera  v,  Norwood,  Cro.  Eliz.  v.W,  S.,  Year  Book,  19  Hen.  VI.  fo.  8, 

683.  pi.  19;  Governors  of  Harrow  School  v. 

(»  Paget's  case,  5  Rep.  76,  B. ;  But^  Alderton,  2  Bos.  &  P.  86 ;    Kin^  v. 

ler'a  note  122,  to  Co.   Litt.   218,    B. ;  Fitch,  Cro.  Car.  415,  452;    Co.  Litt. 

Greene  r.  Cole,  2  Saund.  252,  note  7.  54,  A. ;  Bull.  N.  P.  120. 

(Jt)  Bray  r.  Tracy,   Cro.   Jac.  688  ;  (/?)  Doe  dem,  Grubb  v.  Lord  Burline* 

W.  Jones,  51 ;  Winch,  79-86,  S.  C.  ton,  5  B.  &  Adol.  507 ;  2  Nev.  &  M. 

(0  2  Instit.  305.  234,  S.  C. ;  Barrett  v.  Barrett,  Hetley, 

(to)  Co.  Litt  200,  B.  34. 

(n)  Tremeere  v.  Morison,  1  Bing.  N.  (q)  Thore  v.  Thomas,  Noy.  4 ;  Rigg 

C.  97i  by  Tindal,  Ch.  J.  v.  Parsons,  cited  2  East,  156. 

(p)  Bro.  Abr.  Waste,  pi.  123;  2  Ro. 

2x2 


676 


DISSOLUTION  OF  THE  TENANCY. 


sorted  to  in  modern  times(r),  as  an  action  on  the  case  afforded  an  easier 
and  more  expeditious  remedy. 

17.  The  writ  of  estrepement  to  prevent  waste  lay  at  common  law, 
after  judgment  in  any  real  action(«),  and  before  delivery  of  possession  by 
the  sheriff,  and  by  an  equitable  construction  of  the  Statute  of  Glouces- 
ter, the  writ  might  have  been  sued  out  in  any  stage(^)  of  a  real  action 
brought  for  the  purpose  of  defeating  the  tenant's  possession.  This 
writ  is  either  original  or  judicial :  an  original  writ  of  estrepement 
might  have  been  sued  out  along  with  the  writ,  by  which  the  suit  was 
commenced,  or  at  any  time  during  its  progress,  and  might  have  been 
directed  to  the  sheriff,  or  to  the  party  defendant  and  his  servants(«), 
or  to  the  sheriff  and  the  party  jointly :  the  judicial  writ  was  granted 
by  the  Court  in  which  the  suit  was  depending.  In  an  acdon  of  waste 
for  recovery  of  the  place  wasted  and  for  damages(t7),  a  writ  of  estrepe- 
ment lay  at  any  time  pending  the  suit,  and  if  served  upon  the  tenant, 
and  he  afterwards  committed  waste,  an  action(tc7)  founded  on  the  writ 
might  have  been  prosecuted,  in  which  damages  and  costs  were  reoo* 
verable,  or  if  the  writ  were  directed  to  and  served  upon  the  tenant,  he 
was  punishable(a;)  by  attachment  for  waste  subsequently  committed  by 
him  or  by  his  servants,  though  not  for  waste(^)  committed  by  a  stranger 
of  his  own  wrong,  without  the  tenant's  privity.  If  the  writ  were  di- 
rected to,  and  served  on  the  sheriff,  it  was  his  duty  to  prevent  the 
commission  of  waste,  and  if  he  could  not  otherwise(z)  restrain  the  of- 
fenders, he  might  lawfully  imprison  them,  or  by  his  warrant  authorize 
others  to  do  so.  The  writ  of  estrepement  has  long  since  fallen  into 
disuse,  having  been  superseded  by  the  award  of  writs  of  injunction,  in 
the  nature  of  writs  oi  estrepement^  by  Courts  of  Equity. 

18.  Where  a  lessee  covenants  to  keep  demised  premises  in  tenant- 
able  repair,  or  not  to  do  waste,  the  landlord  may,  at  his  election,  bring 
an  action  on  the  case(a),  or  for  breach  of  covenant,  against  the  lessee 
for  committing  waste  during  the  demise,  because  though  the  contract 
between  the  parties  is  by  deed,  yet  if  a  duty  arise  from  the  relation  of 


(r)  See  Simmons  v.  Norton,  7  Bing. 
640,  Trin.  1831. 

(«)  3  Bla.  Com.  226. 

(0  Anon.  Moor,  69,  case  186;  2  In- 
stil. 328. 

(tt)  Ardern  v.  Darcy,  Cro.  Eliz.  393. 

(o)  FoljamVs  case,  5  Rep.  115,  B. 

(tr)  Plajstow  V.  BacheJler,  Moor,  100. 

(z)  Barde  v.  Stubbing,  2  Bro wnl.  1 68 ; 
Holland  v.  Dantsey,  Cro.  EIiz.  774 ; 
Earl  of  Cumberland  v.  The  Countess 
Dowager,  Hobart,  85. 


(y)  2  Instit.  328. 

(2)  Foljamb*s  case,  5  Rep.  115,  B.; 
2  Instit.  329. 

(a)  Kinljside  r.  Thornton,  2  Bli. 
Rep.,  1111;  Thomas  Gray's  case,  49 
Edw.  3,  fo.  1 ;  Greene  o.  dole,  2  Sannd. 
252,  B.  note  7 :  Torriano  v.  Young,  6 
Carr.  &  P.  8;  Biumett  v.  Lynch,  by  Lord 
Tenterden,  5  B.  &  Cress.  603 ;  Elwes 
V.  Maw.,  3  East,  38 ;  Hughes  e.  Sulli- 
van, Hayes  ft  J.  Append.  44;  2  Lav 
Rec.  456,  S.  C. 
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andlord  and  tenant,  independently  of  any  express  contract,  an  action 
on  the  case  will  lie  for  its  non-performance,  but  where  the  duty  derives 
its  existence  solely  from  the  covenant  between  the  parties,  an  action  on 
the  covenant  is  the  only  remedy.  If  a  tenant  from  year  to  year  hold 
over  and  commit  waste(&),  after  the  expiration  of  a  notice  to  quit,  the 
landlord  may  treat  him  either  as  a  trespasser,  or  he  may  waive  the 
trespass,  and  bring  an  action  on  the  case  in  nature  of  waste  against 
such  overholding  tenant.  In  many  instances,  an  action  on  the  case(c) 
affords  a  more  convenient  remedy  than  an  action  on  the  covenant,  as  it 
is  unnecessary  in  the  former  action  to  set  out  the  title,  either  of  the 
plaintiff  or  defendant,  in  the  declaration. 

19.  An  action  on  the  case  for  permissive  waste(cf)  cannot  be  sus- 
tained on  an  implied  obligation  against  a  yearly  tenant,  nor  will  such 
an  action  lie  against  tenant  for  a  term  for  years,  where  the  lease  omits 
any  covenant  to  repair(6).  A  lessee  having  covenanted  to  repair,  and 
leave  the  premises  in  as  good  condition  as  they  should  be  in  when 
finished,  under  the  direction  of  a  surveyor  then  employed  for  that  pur- 
pose, reasonable  use  and  wear  excepted :  in  an  action  on  the  case(y) 
against  an  assignee  of  the  lease,  for  suffering  the  premises  to  become 
ruinous  for  want  of  necessary  reparations,  and  for  wrongfully  yielding 
them  up  in  much  worse  condition  than  when  finished  under  the  direction 
of  the  surveyor,  it  was  ruled  that  the  action  could  not  be  sustained,  as 
it  could  not  be  waste  to  omit  putting  the  premises  into  such  repair  as 
they  had  been  put  into  by  the  surveyor.  The  preceding  authority 
merely  establishes,  that  an  action  on  the  case  in  nature  of  waste  is  co- 
extensive with  the  writ  of  waste  founded  on  the  Statute  of  Gloucester, 
and  that  where  the  liability(^)  of  the  tenant  to  repair  is  extended  by 
express  stipulation  beyond  such  limits,  the  lessor  must  have  recourse 
to  his  action  on  the  covenant  or  contract,  and  cannot  avail  himself  of 
an  action  on  the  case. 

20.  A  party  having  alleged  by  his  declaration,  that  the  defendant 
had  become  tenant  of  premises  on  the  terms  of  keeping  them  in  tenant- 
able  repair  during  his  tenancy,  it  was  proved  that  the  holding  was 
under  a  written  agreement  signed  by  the  tenant  for  three  years  and  a 


Qf)  Bnrcbell  v.  Hornsby,  I  Campb. 
N.  P.  C.  360;  Torriano  v.  Young,  6 
Canr.  &  P.  8. 

(c)  Greene  v.  Cole,  2  Saund.  252,  B. 
note  7«  wbere  the  form  of  declaration  is 
given. 

(<0  Gibson  0.  Wells,  I  New  Rep. 
290;  Torriano  v.  Young,  6  Carr.  &  P. 
8;  Anworth  v.  Johnson,  5  Carr.  &  P. 


239 ;  Horsfall  v,  Mather,  Holt's  N.  P.  C. 
7 ;  but  see  Hughes  v.  Sullivan,  Hayes 
&  J.  App.  44. 

(e)  Heme  v.  Bembow,  4  Taunt.  764. 

C/)  Jones  p.  Hill,  7  Taunt  392 ;  1 
B.  Moore  100,  S.  C. ;  and  see  Burnett 
V.  Lynch,  5  B.  &  Cress.  589,  603. 

(g)  2  Roscoe  on  Actions,  385 ;  1  Chit- 
ty  on  Pleading,  162, 5th  Ed. 
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quarter,  by  which  he  engaged  to  keep  the  premises  in  tenantable(A) 
repair  during  the  period  of  his  occupation :  the  instrument  could  not 
operate  as  a  lease  for  want  of  a  proper  stamp,  but  the  Court  ruled  that 
the  tenant  was  bound  by  his  express  stipulation  to  repair.  So  a  tenant 
having  entered  into  possession  under  a  lease  which  was  void,  not  being 
warranted  by  a  leasing  power,  and  having  paid  the  reserved  rent  for 
several  years,  it  was  decided(2)  that  although  the  lease  was  void,  he 
was  liable  to  damages  in  an  action  of  assumpsit  for  not  keeping  the 
premises  in  repair,  pursuant  to  the  covenant  in  the  lease  for  that  pur- 
pose, as  the  mere  relation  of  landlord  and  tenant  was  sufficient  to  raise 
an  implied  promise^')  to  use  the  premises  in  a  husbandlike  manner. 

21.  In  order  to  support  an  action  on  the  case  in  nature  of  waste, 
the  landlord  must  have  the  immediate  estate  in  reversion  or  remain* 
der(^)  expectant  on  the  determination  of  the  tenant's  interest,  and  an 
immediate  reversion  or  remainder  for  life  or  for  years,  is  equally  avail- 
able for  the  purpose  as  an  estate  of  inheritance,  but  the  reversion  must 
continue  in  the  same  state  that  it  was  at  the  time  of  the  waste  being 
done  :  in  an  action  of  this  nature,  the  declaration  need  only  Btate(/) 
the  mutual  relation  existing  between  the  parties,  and  it  is  unnecessary 
to  set  out  the  title  either  of  the  plaintiff  or  defendant  to  the  demised 
premises :  the  inheritor,  during  the  continuance  of  an  intermediate  es- 
tate, has  no  remedy  at  law  for  waste  committed  by  the  lessee,  and  he 
can  only  maintain  trover  for  the  value  of  such  timber  trees  as  are  felled 
and  converted  by  the  lessee  to  his  own  use. 

A  person  seised  in  fee  made  a  lease  for  years,  and  afterwards  limited 
the  rent  and  reversion  to  himself  for  his  life,  without  impeachment  of 
waste,  with  remainder  over  in  fee(m)  :  the  lessee  committed  waste  in 
timber  trees  during  the  life-time  of  tenant  for  life,  and  after  his  decease 
the  remainder-man  was  held  entitled  to  recover  damages  for  the  injury : 
for  though  the  lessee,  by  the  license  of  the  tenant  for  life,  might  during 
his  life-time  have  committed  waste  with  impunity,  yet  as  the  lessee 
felled  the  timber  without  authority,  to  the  disherison  of  him  in  re> 
mainder,  it  amounted  to  the  same  thing  as  if  the  waste  had  been  com- 
mitted after  the  decease  of  tenant  for  life :  but  it  was  said^  if  tenant 
for  life,  vrithout  impeachment  of  waste,  demise(n)  for  years,  or  for  his 

(A)  Richardson  r.  Gifford,  1   Ad.  &  Atk.  94 ;  Co.  Litt  53,  B. 

Ell.  52 ;  3  Nev.  k  M.  325,  S.  C.  (2)  Greene  v.  Cole,  2  Sannd.  252.  B. 

Ct)  Beale  p.  Sanders,  3  Bing.  N.  C.  note  7. 

850;  5  Scott,  58,  S.  C.  (wi)  Bray  v.  Tracy,  Cro.  Jac.   688; 

(J)  Powley  ».  Walker,  5  T.  R.  373.  W.  Jones,  51 ;  Winch,  79  and  86 ;  New- 

{k)  Bacon  v.  Smith,  1  Q.  B.  Rep.  345;  digate's  case,  Dal.  72 ;  Moor,  7%  S.  C. 

4  P.  &  Day.  651 ;  Perrot  v.  Perrot,  8  (n)  Bray   v.  Tracy,  W.   Jooes,   51; 
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own  life,  and  the  lessee  commit  waste,  an  action  does  not  lie  at  the 
snit  of  the  remainder-man,  because  the  lease  was  derived  out  of  an  es- 
tate dispunishable  of  waste. 

22.  The  nature  and  quality  of  the  waste  which  is  the  subject  of 
the  action  must  be  carefully  described(o),  as  the  plaintiff  will  not  be 
suffered  to  give  evidence  of  a  description  of  waste  different  from  that 
which  is  alleged  by  his  declaration,  but  he  is  not  obliged  to  shew  that 
the  whole  of  the  waste  complained  of  was  actually  committed,  as  da- 
mages may  be  recovered  for  such  part  as  shall  be  established.  A  party 
having  declared  in  case  alleging  that  the  defendant,  being  tenant  to 
the  plaintiff,  cut  down  and  destroyed  trees  growing  on  the  lands,  and 
otherwise  used  the  demised  premises  in  so  untenantable  a  manner(  /?), 
that  they  became  and  were  dilapidated,  and  in  bad  order  and  condi- 
tion :  the  waste  proved  was  permissive,  and  it  was  decided  that  as  the 
declaration  only  complained  of  voluntary  waste,  the  plaintiff  could  not 
recover  for  permissive  waste.  In  analogy  to  the  action  of  waste  it  has 
been  laid  down,  that  unless  the  damages  awarded  in  an  action(9)  on 
the  case  in  nature  of  waste  amount  at  least  to  forty  pence,  that  the 
plaintiff  cannot  have  judgement.  A  reversioner  may  enter  on  a  lessee 
for  years  to  inspect  waste,  and  if  the  lessee  prevent  the  inspection,  an 
action(r)  on  the  case  will  lie,  though  it  should  appear  that  no  waste 
had  actually  been  committed. 

An  action  on  the  case  in  nature  of  waste,  does  not  lie  at  the  suit  of 
one  tenant  in  common  against  his  companion,  for  cutting  down  timber 
trees  of  proper  age  and  growth,  and  where  a  tenant  in  common,  who 
held  his  companion's  moiety  as  tenant,  felled  timber  trees,  it  was  ruled 
that  such  action  («)  could  not  be  supported,  because  the  party  in  posses- 
sion could  not  be  prevented  from  taking  the  fair  profits  of  the  estate, 
but  if  one  tenant  in  common  of  a  hedge  grub  up  and  destroy  the 
hedge(^),  an  action  of  trespass  lies  at  the  suit  of  his  companion,  be* 
cause  such  an  act  of  destruction  renders  it  impossible  for  the  plaintiff 
to  exercise  his  rights  as  co-tenant. 


Com.  Dig.  Waste  C.  5 ;  Davis  v,  the 
Duke  of  Marlborough,  2  Swa.  131-144, 
note  A. ;  and  see  Davies  and  Davies,  2 
Irish  Eq.  Rep.  414. 

(o)  Greene  v.  Cole,  2  Saund.  235,  A., 
noted ;  262,  C.  note  7;  Harris  v.  Man- 
tie,  8  T.  R.  307. 

( p)  Martin  v.  Gilham,  7  Ad.  &  £11. 
540 ;  2  Nev.  &  P.  568,  S.  C.        ^ 

(?)  l^ig?  ^'  P<ursons,  cited  2  East, 
156;  Doe.  dem.  Grubb  v.  Lord  Burling- 


ton, 5  B.  &  Adol.  507 ;  2  Nev.  &  M. 
234,  S.  C. 

(r)  Hunt  ».  Dowman,  Cro.  Jac.  478 ; 
same  case  nom.  Hunt  v.  Dadvers,  2  Ro. 
Rep.  21. 

{s)  Martyn  v,  Knowllys,  8  T.  R.  145; 
but  see  Twort  v.  Twort,  16  Vesey,  128. 

(/)  Voyce  V.  Voyce,  Gow's  N.  P.  C. 
201 ;  Cubitt  v.  Porter,  8  B.  &  Cr.  257 ; 
2  M.  &  Ry.  267. 
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23.  The  offence  of  burning  the  surface  of  land  is  another  descrip- 
tion of  waste  which  has  been  prohibited  in  Ireland  by  numerous  Sta- 
tutes(u),  and  still  continues  to  afford  abundant  ground  for  complaint. 
By  the  Irish  Statute(t;)  17  Geo.  II.  c.  10,  it  is  enacted,  that  no  per- 
son in  the  possession  or  enjoyment  of  any  land,  by  virtue  of  any  lease, 
contract,  or  demise,  nor  any  person  deriving  under  him,  shall  be  per- 
mitted or  suffered  to  bum  the  soil  or  surface  of  the  earth  in  or  upon 
any  part  of  such  lands  in  his  possession :  and  that  if  any  possessor  or 
occupier  of  any  land  demised  or  agreed  to  be  demised,  shall  bum  the 
soil  or  surface  of  the  earth,  or  cause  or  permit  the  soil  or  sur&ce  of 
the  earth  to  be  burned  in  any  part  of  such  land  in  his  possession,  or  in 
the  possession  or  occupation  of  any  other  person  deriving  under  him, 
every  person  so  offending  shall  forfeit  forty  8hillings(ti;)  for  every  Eng- 
lish statute  acre  so  burned :  and  that  such  penalty(x)  shall  be  reco- 
vered by  Cft7t7  6t7/,  though  it  exceed  the  amount  for  which  a  suit  by 
civil  bill  might  then  be  commenced ;  and  where  a  lessee(y)  covenants 
not  to  burn  the  soil  or  surfetce  of  the  premises  demised,  or  agreed  to  be 
demised,  under  a  penalty  by  increase  of  rent  or  otherwise,  all  landlords 
or  lessors  were  empowered  to  distrain,  or  sue  for  the  recovery  of  such 
penalty  as  he  or  they  might  for  rent  accrued,  or  to  sue  for  the  same 
by  civil  bill,  although  such  advanced  rent  or  penalty  should  exceed  the 
sum  for  which  a  suit  by  civil  bill  might  have  then  been  commenced, 
at  the  landlord's  election  :  and  every  person(z)  entitled  to  any  penalty 
under  this  Act,  or  by  covenant  in  any  lease^  or  any  person  employed 
by  him  is  authorized  to  enter  upon  such  land  so  burned,  and  to  sur- 
vey the  same  :  and  if  any  person  shall  hinder  the  persons  so  entitled, 
or  those  employed  by  them,  from  taking  such  survey,  he  shall  forfeit 
to  the  persons  entitled  to  penalties  under  this  Act,  or  by  covenant^ 
twenty  pounds  to  be  recovered  by  civil  bill  in  the  same  manner,  and 
with  the  like  appeal,  as  the  penalties  in  this  Act  contained. 

By  the  Irish(a)  Statute  1  Geo.  III.  c.  17,  s.  3,  it  is  enacted,  that 
in  all  cases,  whether  the  soil  or  surfsuse  shall  be  burned,  or  permitted  to 
be  burned  by  the  original  lessee,  or  by  the  occupier  of  such  land,  and 
where  the  original  lessor  is  not  consenting  to  such  burning,  that  the 

(tt)  See  the  Statutes  at  length  in  Huds.  c.  24,  the  sum  to  be  forfeited  ia  increased 

Stat.  Law,  248 ;  and  see  2  Gabbett's  Di-  to  ten  pounds  for  every  Irish  Bcre^  and 

gest,  759.  80  in  proportion  for  any  greater  or  lesser 

(o)  17  Geo.  II.  c.  10,  s.  1,  Ir.;  such  quantity, 
parts  of  thb  Act  as  relate  to  theburnine  (x)  Sect.  2. 

of  land  are  made  perpetual  by  the  Irish  (y)  Sect.  5. 

SUtute  1  Geo.  III.  c.  17,  s.  2.  (z)  Sect  6. 

\w)  By  the  Irish  Statute  40  Geo.  III.  (a)  1  Geo.  III.  c.  17,  s.  3,  Irish, 
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origrinal  lessor  shall  be  entitled  to  recover  the  penalty  given  by  the  pre- 
vious Act  from  his  immediate  lessee  or  lessees,  who  shall  be  answerable 
for  the  acts  of  his  or  their  undertenants,  and  for  the  acts  of  the  occu- 
piers of  such  land :  and  after  reciting,  that  to  evade  such  penalty(&), 
and  to  render  the  surveying  of  such  lands  so  burned  di£Bcult  and  ex- 
pensive, the  persons  so  offending  often  leave  narrow  ridges  or  paths 
unburned,  intermixed  with  the  parts  so  burned,  it  is  enacted,  that  all 
such  ridges  or  paths  so  left  unburned,  or  intermixed  with  the  parts  so 
burned,  shall  be  surveyed  in  one  common  survey  with  the  other  part  or 
parts  that  shall  be  so  burned,  and  that  they  shall  be  deemed  as  part  of 
the  land  so  burned,  so  far  as  to  subject  the  person  so  offending  to  the 
penalty  given  by  the  Act,  equally  as  if  no  ridges  or  paths  had  been  so 
left  unburned. 

By  the  Irish  Statute(c)  3  Geo.  III.  c.  29,  s.  1,  it  is  enacted,  that 
in  all  cases,  where  the  soil  or  surface  of  any  land  shall  be  burned,  or 
permitted  to  be  burned  by  the  original  lessee,  or  by  the  occupier,  and 
where  the  original  lessor  of  such  land  shall  not  have  consented  to  such 
burning,  in  such  case  it  shall  be  lawful  for  two  or  more  justices  of  the 
peace,  within  their  jurisdiction,  to  hear  and  determine  in  a  summary 
way,  all  offences  committed  against  the  true  intent  and  meaning  of  the 
said  Acts(d),  and  for  that  purpose,  upon  information  on  oath  given 
before  them  by  the  original  lessor,  his  heirs  or  assigns,  or  one  or  more 
credible  witness  or  witnesses  on  his  or  their  behalf,  of  the  offence  of 
such  pernicious  burning  of  land,  to  summon  before  any  two  or  more  of 
them,  within  their  jurisdiction,  any  party  or  parties  so  accused ;  and 
in  case  the  party  accused  shall  not  appear  on  such  summons,  or  offer 
some  reasonable  excuse  for  his  default,  then,  upon  information  on  oath, 
it  shall  be  lawful  for  such  two  or  more  justices  to  issue  their  warrant, 
under  their  hands  and  seals,  for  apprehending  the  party  so  accused, 
within  their  jurisdiction,  and  upon  the  appearance  of  such  party,  or  in 
case  he  shall  not  appear,  and  cannot  be  apprehended  on  a  warrant 
granted  against  him,  then,  upon  notice  in  writing  being  given  to,  or 
left  for  him  at  his  usual  place  of  abode,  and  such  notice  being  proved 
upon  oath,  that  any  such  two  or  more  justices,  within  their  jurisdiction, 
shall  proceed  to  make  inquiry  touching  the  matters  complained  of,  and 
to  exsimine  any  witness  who  shall  be  offered  on  either  side  upon  oath, 
and  after  hearing  both  parties  who  shall  appear,  and  the  witnesses  who 
shall  be  offered  on  either  side,  such  justices  shall  convict  or  acquit  the 
party  accused  of  the  penalties  in  the  said  Acts,  or  any  of  them  men- 

(6)  Sect.  4.  (d)  17  Geo.  II.  c.  10,  Irish;  1  Geo. 

(c)  3  Geo.  III.  c.  29,  a.  1,  Irish.  III.  c.  17*  Irbh. 
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tioned,  together  with  the  costs  of  surveying  the  land  so  burned :  and 
if  the  penalties  inflicted  by  the  said  Acts,  and  to  be  recovered  in  the 
summary  way  therein  directed,  shall  not  be  paid  within  twenty-four 
hours  after  any  such  conviction,  then  the  justices  so  convicting  shall 
thereupon  issue  a  warrant,  under  their  hands  and  seals,  directed  to  any 
peace  officer  or  officers,  within  their  jurisdiction,  empowering  him  or 
them  to  make  distress  of  the  goods  or  chattels  of  the  offender :  and  if 
within  five  days  from  the  distress  being  taken  under  such  warrant,  the 
money  forfeited  shall  not  be  paid,  the  goods  shall  be  apprai^ted  and 
sold,  rendering  the  overplus,  if  any,  deducting  the  penalty  or  forfei* 
ture,  and  the  costs  and  charges  of  the  distress  and  sale,  to  the  owner, 
which  charges  shall  be  ascertained  by  the  justices  before  whom  suck 
offender  shall  have  been  so  convicted,  or  by  the  chief  magistrate  or  other 
justice  who  backed  the  warrant :  and  for  want  of  such  distress,  then 
it  shall  be  lawful  for  the  convicting  justices,  and  for  every  other  ma- 
gistrate or  justice,  within  whose  jurisdiction  any  such  offender  shall 
reside  or  be,  on  the  application  of  any  prosecutor,  and  proof  made  of 
the  conviction  and  nonpayment  of  the  penalty,  costs,  and  charges,  by 
warrant  under  his  or  their  hand  and  seal,  to  commit  every  such  offen- 
der to  the  common  gaol  within  the  city,  county,  or  place  where  the 
offender  shall  be  found,  there  to  remain  for  three  months,  unless  pay- 
ment shall  be  made  of  the  penalty  and  forfeiture  before  the  expira- 
tion thereof;  and  in  case  such  original  lessor  or  his  heirs  shall  omit 
or  neglect  to  proceed  for  such  penalty,  within  six  calendar  months  after 
any  such  pernicious  burning,  that  then  it  shall  be  lawful  for  the  origi- 
nal lessee  and  his  heirs,  executors,  administrators,  or  assigns,  within  six 
months  next  after  the  expiration  of  the  time  by  said  Act  g^ven  to  the 
original  lessor,  to  proceed  in  the  same  manner  for  recovery  of  any  such 
penalty  and  costs  as  thereinbefore  directed  in  the  case  of  the  original 
lessor ;  and  in  case  such  original  lessor  shall  omit  or  neglect  to  proceed 
for  such  penalty  and  costs,  then  it  shall  be  lawful  for  the  next  imrne- 
diate  lessor,  and  so  successively,  to  proceed  for  recovery  of  such  pe* 
ualty  and  costs  from  the  occupier  or  occupiers  of  the  land  so  burned  by 
him  or  them,  within  three  months  next  after  the  time  thereby  gpranted 
to  the  original  lessee. 

By  the  Irish  Statute(e),  6  &  6  Geo.  III.  c.  10,  it  is  enacted,  that 
in  all  cases,  whether  the  soil  or  surface  of  any  land  shall  be  burned  by 
the  original  lessee,  or  by  the  occupier  of  such  land,  that  then,  on  con- 
viction according  to  the  mode  prescribed  in  the  preceding  Act(y7,  ^^ 
or  more  justices  in  the  county  in  which  such  burning  of  land  shall  have 

(0  5  &  6  Geo.  III.  c.  10,  s.  1,  Irish.  (/)  8  Geo.  III.  c.  29. 
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been  committed,  shall  issue  their  warrant  for  levying  the  penalties,  either 
for  burning  the  land,  or  preventing  the  survey,  against  the  original  les- 
see, or  any  tenant  or  tenants  deriving  under  him,  or  the  immediate  occu- 
pier of  the  land,  at  the  choice  of  the  original  lessor,  his  heirs  or  assigns  : 
and  in  case  such  original  lessee,  or  any  deriving  under  him,  shall  remove 
from  the  county  in  which  such  burning  shall  be  committed,  that  any 
chief  magistrate,  or  justice  of  the  peace,  within  whose  jurisdiction  such 
person  or  persons  shall  be  found,  shall  back  and  enforce  the  warrant 
granted  by  the  justices  before  whom  such  conviction  was  had :  and 
thereupon  the  penalties  forfeited,  together  with  the  costs  of  surveying, 
shall  be  levied  on  the  goods  and  chattels  of  such  person  or  persons,  in 
like  manner,  and  with  such  like  powers,  as  had  been  provided  by  the 
preceding  Act,  in  the  case  of  any  offender  removing  his  goods  to  another 
county :  and  that  any  chief  magistrate,  or  justice  of  the  peace,  within 
whose  jurisdiction  such  original  lessee,  or  tenant  deriving  under  him, 
may  be,  or  reside,  shall  back  and  enforce  such  summons  to  be  served 
on  the  original  lessee,  or  intermediate  tenant  chargeable  with  such 
offence :  and  that  the  original  lessee,  or  intermediate  tenant,  on  whom 
such  penalties  shall  be  levied,  shall  have  his  remedy  and  indemnifica- 
tion against  the  occupier,  or  occupiers  of  the  land,  in  such  manner  as 
has  been  provided  for  the  original  lessor :  and  that  in  default  of  pay- 
ment(^),  on  the  application  of  any  prosecutor,  and  proof  made  of  the 
conviction,  it  shall  be  lawful  for  such  justices  before  whom  the  party 
was  convicted,  or  the  chief  magistrate,  or  justice  who  backed  the  war- 
ranty  to  commit  the  offender  or  offenders  to  the  common  gaol,  there  to 
remain  for  not  less  than  three  months,  nor  more  than  twelve  months, 
to  be  proportioned  by  the  discretion  of  such  chief  magistrate,  justice, 
or  justices,  to  the  quantity  of  land  by  or  under  him  so  burned. 

By  the  Irish  Statute(A),  40  Geo.  III.  c.  24,  the  penalty  given  by 
the  preceding  Acts  is  increased  to  the  sum  of  ten  pounds(t),  exclusive 
of  the  rent  payable  by  the  offender,  for  every  plantation  acre  which 
shall  be  so  burned,  and  at  the  same  rate  for  any  greater  or  less  quan- 
tity of  land :  and  by  the  Irish  Statute^'),  54  Geo.  III.  c.  115,  it  is 
enacted,  that  in  every  suit  for  recovery  of  the  penalty  for  burning  land, 
under  the  several  Acts  then  in  force  in  Ireland,  it  shall  be  deemed  full 
proof  of  title  in  the  plaintiff  in  such  suit,  and  that  he  is,  in  point  of  title, 
competent  to  maintain  such  suit,  if  it  shall  be  proved  on  his  behalf  that 

(g)  Section  2.  land,  in  addition  to  the  increased  penal- 

(A)  40  Geo.  III.  c.  24.  ty ;  The  King  v.  Lopdell,  Batty,  32. 
(0  The  prosecutor  is  not  deprived  hy         (^j)  54  Geo.  III.  c.  115,  Irish. 
this  Act  of  the  costs  of  surveying  the 
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he  has,  for  one  year  at  least,  after  the  death  of  the  lessor,  or  other  per- 
son next  after  whom  he  claims  to  be  entitled,  received  the  rent  reserredio 
the  lease  or  demise  under  which  the  lands  are  held,  in  respect  of  which 
such  suit  for  the  penalty  shall  be  brought,  unless  the  defendant  in 
such  suit  shall  prove  that  the  title  to  the  rent,  or  reversion  expectant 
on  such  lease,  is  in  some  other  person  than  the  plaintiff  in  such  suit. 

24.  The  effect  of  these  Statutes  is,  to  subject  any  tenant  burning 
the  surface  of  land,  or  suffering  it  to  be  burned,  to  a  penalty  of  ten 
pounds  late  Irish  currency,  for  every  acre,  plantation  measure,  which 
shall  have  been  so  burned,  and  at  the  same  rate  for  any  greater  or  les- 
ser quantity.  The  original  lessee  is  made  answerable  for  the  acts  of 
his  undertenants  in  burning  the  soil,  and  the  original  lessor  has  a  right 
to  recover  the  penalties  incurred,  by  a  summary  proceeding  before  two 
justices  of  the  peace,  either  against  the  undertenants  in  possession,  who 
commit  the  mischief,  or  against  the  original,  or  any  intermediate  lessee 
of  the  land,  or  against  their  representatives  or  assigns.  If  the  party  con- 
victed shall  not  pay  the  penalties  adjudged,  the  amount  may  be  levied 
under  a  distress-warrant,  by  sale  of  the  offender's  goods,  and  in  de&ult 
of  distress,  the  offender  may  be  imprisoned,  at  the  discretion  of  thejus- 
tices,  for  any  period  not  less  than  three  months,  but  not  exceeding 
twelve  months. 

In  every  instance  the  original  lease,  agreement  for  a  lease,  or  other 
contract  under  which  the  premises  were  originally  demised,  must  be 
proved,  or  evidence  must  be  given  of  its  loss,  if  in  writing,  and  of  its 
contents ;  but  if  the  proceeding  be  instituted  by  an  assignee  of  the  re- 
version, after  proof  of  the  original  demise,  it  will  be  sufficient  evidence 
of  his  title  to  shew  that  he  had  been  in  the  receipt  of  the  rent  reserved 
out  of  the  premises  by  such  demise,  for  one  year  after  the  death  of  the 
lessor,  or  other  person  next  after  whom  such  reversioner  claims  to  be 
entitled.  If  the  original  lessor  omit  suing  for  the  penalties  within  six 
months  after  the  injury,  then  the  original  lessee  may  proceed  within 
the  ensuing  six  months ;  and  if  he  neglect  so  doing,  any  intermediate 
tenant  may,  within  the  following  three  months,  recover  the  penalties 
against  the  actual  offender;  but  in  case  the  penalties  shall  be  enforced 
against  the  original,  or  any  intermediate  lessee,  out  of  possession,  such 
person  has  a  right  to  be  indemnified  by  the  occupiers,  who  have  coin- 
mitted  the  offence,  and  to  recover  from  them  any  loss  which  the  party 
convicted  shall  have  sustained,  in  the  same  manner  as  had  been  pro- 
vided for  the  original  lessor. 

Although  the  Statutes  against  burning  land  relate  only  to  cases  of 
landlord  and  tenant,  it  need  not  appear  by  the  conviction  that  any  such 
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relation  8absistecl(A),  if  the  justices  pursue  the  fonn(/)  of  conviction 
given  by  the  Statute ;  but  it  is  requisite  that  the  conviction  shall  spe« 
dfy  the  county(«it)  in  which  the  lands  are  situated,  for  the  purpose  of 
shewing  that  the  convicting  justices  had  jurisdiction.  The  right  of  ap- 
peal to  the  quarter-sessions  expressly  given  by  the  Statute(ii),  3  Geo. 
III.  c.  29,  to  the  party  convicted,  is  impliedly (o)  extended  to  any  con- 
viction founded  on  the  subsequent  Acts ;  but  in  order  to  warrant  any 
appeal  by  the  party  convicted,  he  must,  at  the  time  of  his  conviction, 
enter  into  a  recognizance,  with  two  sufficient  sureties,  in  doubIe(/>)  the 
sum  adjudged  to  be  forfeited  ;  and  if  the  recognizance  be  entered  into 
only  for  the  penalty,  the  appeal  cannot  be  legally  entertained  ;  and  if 
the  proceedings  be  removed  by  certiorari  into  the  King's  Bench,  any 
order  made  on  such  appeal,  reversing  the  conviction,  will  be  quashed* 
Upon  a  motion  for  a  writ  of  certiorari  to  remove  a  conviction  by  jus- 
tices for  burning  land,  the  Court  of  King's  Bench  refused  to  investi- 
gate(9)  the  merits  of  the  case,  which  was  the  proper  subject  of  appeal 
to  the  sessions,  and  would  only  examine  whether  the  justices  had  acted 
within  their  jurisdiction  ;  and  the  Court  held  that  the  failure  of  an  ap- 
peal to  the  sessions(r),  in  consequence  of  the  informality  of  the  recog- 
nizance, which  had  been  partly  prepared  by  one  of  the  convicting  jus- 
tices, did  not  afford  any  ground  for  awarding  the  writ.  It  was  also 
decided  that  the  committal  of  the  party  convicted,  until  he  had  paid  the 
penalty  and  costs,  without  specifying  any  particular  period  during  which 
the  offender  was  to  be  imprisoned,  was  sufficient,  as  it  strictly  pursued 
the  form  prescribed  by  the  Statute. 

25.  The  remedy  at  law  for  preventing  waste,  by  means  of  the  writ  of 
esirepement{s),  being  found  ineffectual,  Courts  of  Equity  interposed, 
by  injunction,  to  restrain  tenants,  or  persons  having  limited  interests 
in  landed  property,  from  doing  irreparable  mischief,  either  where  an  act 
of  waste  had  been  committed,  or  was  threatened(^),  or  where  an  inten- 
tion(tt)  was  manifested  to  do  such  an  injury. 

A  tenant  holding  for  lives  renewable  for  ever,  is  rendered  by  Sta- 


Ck)  The  King  v.  WaU,  Ale.  &  Nap. 
178. 

(0  3  Geo.  III.  c.  29|8.  2,  Irish. 

(m)  The  King  v.  Lopdell,  Batty,  43, 
note. 

(n)  3  Geo.  III.  c.  29,  8.  2,  Irish. 

(o)  The  King  v.  Wall,  Ale.  &  Nap. 
178 ;  The  King  v,  Hennessy,  2  Huds.  & 
Br.  873. 

(p)  The  King  o.  Hennessy,  2  Huds. 
&  Br.  373. 


(q)  The  King  v.  Lopdell,  Batty,  32. 

(r)  The  Kmg  v.  Wall,  Ale.  &  Nap. 
178. 

(s)  See  Lord  Henley's  Treatise  on  In- 
junctions ;  Drewry  on  Injunctions. 

(0  The  Universities  of  Oxford  and 
Cambridge  v.  Richardson,  6  Vesey,  706 ; 
Gibson  v.  Smith,  2  Atk.  183. 

(tt)  Jackson  v.  Cator,  5  Vesey,  688; 
Gibson  v.  Smith,  2  Atk.  183 ;  Barnard* 
491 ;  Coffin  v.  Coffin,  Jacob,  70. 
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tute  unimpeachable(v)  for  waste  in  felling  trees  planted  on  the  lands  by 
himself,  unless  prohibited(te7)  by  covenant ;  but  where  the  chief  value 
of  the  premises  consists  in  the  timber,  or  a  large(x)  arrear  of  rent  is 
due,  an  injunction  will  be  awarded  to  stay  waste.  Lord  Rede8dale(y) 
refused  to  restrain  a  lessee  for  lives,  with  covenant  of  renewal  for  ever, 
from  raising  limestone,  or  committing  waste,  leaving  the  landlord  to 
his  remedy  at  law ;  but  it  was  subsequently(z)  established,  at  hxw^ 
that  a  tenant  for  lives  renewable  for  ever,  was  not  warranted  in  cutting 
turf ^r  sale^  and  this  principle  has  been  enforced  in  Equity  by  injunc- 
tion(a),  and  extended  to  other  cases  of  waste.  A  tenant  will  be  res- 
trained from  converting(ft)  ancient  meadow,  or  pasture,  into  tiilag-e, 
though  not  prohibited  by  covenant ;  and  though  he  insists  it  will  im- 
prove the  soil ;  but  where  pasture  was  ploughed  six  years  prior  to  the 
commencement  of  the  lease,  and  then  remained  unbroken(c)  for  the  fol- 
lowing thirty  years,  the  tenant  having  taken  the  land  subject  to  his 
right  of  tilling,  does  not  lose  such  benefit  by  his  forbearance.  Land 
cannot  be  considered  ancient  meadow  or  pasture,  which  had  only  been 
reclaimed  thirty  years  before,  as  such  soil(d)  requires  to  be  broken,  to 
prevent  it  from  again  becoming  marshy. 

An  injunction  will  also  be  granted  to  restrain  the  breach  of  hus- 
bandry covenants,  where  the  property  would  be  irreparably  injured  by 
their  violation.  A  tenant  was  restrained(e)  from  ploughing  pasture 
land,  where  he  covenanted  to  manage  it  in  a  husbandlike-manner;  and 
so  a  tenant  from  year  to  year,  who  had  got  notice  to  quit(y),  was  en- 
joined from  taking  away(^)  crops  or  manure,  contrary  to  the  usual 
course  of  husbandry.  However,  an  injunction  will  not  be  awarded  to 
restrain  a  tenant  from  tilling  an  excessive(A),  or  more  than  a  proper 


(o)  6  &  6  Geo.  III.  c.  17,  s*  1.  Irish. 

(to)  Bourke  v.  Rothwell,  2  Ball  &  B. 
56. 

{x)  Pirn  V.  Davies,  1  Hogani  11  ; 
White  o.  Nowlan,  1  Hogan,21 ;  I  Jones, 
626,  note;  Harris  v.  Coppinger,  1  Ho- 
gan,  478. 

(y)  Calvert  v.  Gason,  2  Sch.  &  Lef. 
561. 

(«)  Bourchier  «.  0*  Grady,  2  Molloy, 
536;  White  v.  Nowlan,  1  Jones,  628, 
note. 

(a)  Purcell  v.  Nash,  1  Jones,  625; 
White  V.  Walsh,  1  Jones,  626 ;  Ld.  Wa- 
terpark  o.  Austen,  1  Jones,  627 ;  Hunt 
V.  Browne,  Sausse  &  Sc.  178;  5  Law 
Rec.  130,  S.  C. ;  Newman  o.  Foote,  at 
the  Rolls. 

(6)  Martin  o.  Coggan,  1  Hogan,  120; 


Simmons  o.  Norton,  7  Bing.  747;  5 
Moo.  &  P.  645 ;  Ld.  Grey  de  Wilton  r. 
Saxon,  6  Vesey,  106 ;  Drury  o.  Molina, 
6  Vesey,  328. 

(c)  Goring  v.  Goring,  3  Swa.  661; 
Morris  v,  Morris,  1  Hogan,  241. 

(d)  Davies  v.  Davies,  2  Irish  £q.  Rep. 
414. 

(e)  Drury  r.  Molins,  6  Vesey,  328; 
Ld.  Grey  de  Wilton  ©.  Saxon,  6  Vesey, 
106 ;  Fleming  v.  Snook,  5  Beav.  250. 

(/)  Onslow  f> ,  16  Vesey,  173. 

Ig)  See  Kimpton  v.  Eve,  2  Ves.  k,  B. 
352 ;  Pratt  v.  Brett,  2  Madd.  Rep.  62 ; 
Geast  o.  Lord  Belfast,  S  Anstr.  749, 
note ;  Pulteney  v,  Shelton,5  Vesey,  147* 
260,  note. 

(A)  Johnson  v.  Goldswaine,  3  Anstr. 
749 ;  Forhes  r.  Carney,  Wallb,  38. 
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quantity  of  bis  farm,  though  prohibited  by  covenant,  as  such  a  question 
is  a  fitter  subject  for  a  jury,  but  will  be  enjoined  from  burning  the  sur- 
face of  the  soil,  raising  turf  for  sale,  setting  the  premises  in  con-acres, 
planting  grass(t),  potatoes,  sowing  any  pernicious  crop,  or  otherwise 
treating  the  laud  in  an  unhusband-like  manner.  The  lessee  of  a  mill 
and  steam-engine,  who  was  bound  by  covenant  to  keep  the  premises  in 
repair(J),  having  increased  the  size  of  the  mill,  and  substituted  a  new 
engine  of  greater  power,  an  injunction  was  granted  on  the  bankruptcy  of 
the  lessee,  to  restrain  his  assignees  from  removing  either  the  new  parts 
of  the  mill  or  the  substituted  machinery,  until  the  right  should  be  as- 
certained at  law.  So  a  tenant  will  be  prohibited,  by  injunction,  from 
pulling  down(A)  buildings,  and  carrying  away  the  materials,  or  from  re- 
moving articles  annexed  to  the  freehold,  not  being  tenant's  ^xtures, 
although  the  lease  contains  an  express  covenant  to  keep  the  premises 
in  repair,  and  to  yield  them  up  in  good  condition  at  the  end  of  the 
term. 

26.  Where  a  tenant  covenants  or  agrees  to  do,  or  to  forbear  doing 
particular  things,  and  in  case  the  stipulation  shall  be  violated,  to 
pay  an  additional  rent,  or  specific  sum,  it  is  not  satisfactorily  set- 
tled whether  such  increased  rent,  or  specific  sum,  is  to  be  deemed 
merely  a  penalty(/),  for  the  purpose  of  enforcing  the  tenant's  com- 
pliance with  his  agreement,  or  is  in  the  nature  of  liquidated  damages, 
as  the  stipulated  price  for  which  the  tenant  shall  be  discharged  from  fur- 
ther liability,  and  left  at  liberty  to  act  in  the  matter  as  he  shall  think  fit. 

The  general  rule  of  Equity  is,  that  if  a  party  agree  to  do  an  act, 
though  a  penalty(in)  be  reserved  for  securing  its  performance,  yet  the 
very  thing  itself  must  be  done ;  and  in  like  manner,  if  a  lessee  covenant 
to  abstain  from  doing  a  particular  thing,  and  to  pay  a  sum  of  money  in 
ease  of  his  doing  it,  he  will  be  compelled  to  abstain  from  doing  the  act, 
and  cannot  elect  to  break  his  engagement,  by  paying  the  penalty  for 
violation  of  his  contract.  A  great  difi*erence,  however,  exists,  where 
only  one  sum  in  gross  per  acre  is  to  be  paid  for  breach  of  the  covenant, 
and  where  an  additional  yearly  rent  is  reserved  as  a  penalty  for  not 
complying  with  a  continuing  covenant. 

27.  The  question  in  every  case  is,  whether  the  contract  authorizes 

(t)  Deane   v.  Caf&aj,  1  Hoean,  23 ;  Vesey,  355 ;  and  see  the  Irish  Stat.  9 

Creagh,  a  Lunatic,  1   Ball  &^.   108;  Geo.  IV.  c.  56,  s.  24. 

Kelly  ».  Persse,  1  Hogan,  24 ;    Browne  (J)  Barton  v.  Glover,  Holt* s  N.  P.  C. 

V.  Waller,  1  Hogan,  24.  45,  note ;  3  Bythewood's  Con  v.  441. 

(j)  Sunderland  v,  Newton,  3  Simons,  (m)  French  v.  Macale,  2  Dru.  &  War, 

450.  269;  4  Irish  Eq.  Rep.  568,  S.  C. 

(A)  Mayor  of  London  v.  Hedger,  18 
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the  act  to  be  done  upon  payment  of  a  stipulated  price,  or  whether  the 
party  is  prohibited  from  doing(n)  the  act,  and  the  penalty  is  only  pro- 
vided as  a  means  of  enforcing  the  agreement.  A  lessee  having  agreed 
not  to  break  up,  or  plough  any  part  of  the  pasture  land  demised,  and 
if  he  ploughed  any  part  of  it,  that  he  would  pay  twenty  shillings  per 
acre,  per  annum^  the  Court  held,  that  the  parties(o)  had  set  a  price 
upon  the  ploughing,  and  if  the  tenant  chose  to  pay  the  additional  rent, 
he  was  entitled  to  plough.  The  annual  reservation  of  an  additional 
Tent(p)  in  this  case,  shewed  the  intention  was  to  reserve  one  rent  in  one 
state  of  things,  and  a  different  rent  under  other  circumstances.  Where 
a  lessee  covenanted  if  any  part  of  the  demised  premises,  which  had  not 
been  in  tillage  for  twenty  years(9),  should  be  broken  up,  that  he  would 
pay  an  additional  rent  of  five  pounds  for  every  acre  broken  up,  and  the 
landlord  recovered  the  increased  rent  in  an  action  for  breach  of  the  co- 
venant ;  the  tenant  filed  his  bill  to  be  relieved  from  the  judgement, 
upon  paying  the  amount  of  the  damage  actually  incurred,  and  an  in- 
junction for  that  purpose  being  granted,  the  House  of  Lords,  upon  ap- 
peal, reversed  the  order,  being  of  opinion  that  the  agreement  of  the 
parties  amounted  to  a  permission  to  do  the  act  upon  payment  of  the 
stipulated  price. 

Upon  shewing  cause  against  a  conditional  order  to  restrain  tenants 
from  committing  waste,  by  breaking  up  ancient  pasture,  it  appeared 
that  Stephen  Dickson  demised  to  four  persons  a  £Birm  of  thirty-eight 
acres,  at  an  acreable  rent  oififty-fioe  shillings,  subject  to  an  agreement 
that  not  more  than  seven  acres(r)  should  be  tilled  in  any  one  year,  and 
for  every  acre  which  should  be  broken  up  exceeding  that  quantity,  to 
pay  an  additional  rent  of  twenty  shillings :  the  lessees  were  insolvent, 
and  had  broken  up  a  greater  quantity  of  the  land,  and  were  planting 
potatoes  without  manure,  contrary  to  the  usual  course  of  husbandry. 
The  Master  of  the  Rolls  refused  to  grant  any  injunction  restraining 
the  tenants  from  tilling  more  than  the  prescribed  quantity,  as  a  rent 
was  reserved  in  case  of  their  so  doing ;  but  he  restrained  them  firom 


(n)  Chilliner  v.  ChiUinery  2  Vez.  Sen. 
528 ,  Logan  v.  Wienholt,  1  Cla.  &  Finn, 
611. 

(o)  Woodward  r.  Gyles,  2  Vern.  119. 

(/))  French  v.  Macale,  2  Dru.  & 
Warr.  276;  4  Irish  Eq.  Rep.  675;  Har- 
dy V.  Martin,  1  Cox,  26,  by  Ld.  Lough- 
borough ;  and  title  **  Covenants,"  taiie^ 
No.  55 ;  Sloman  v.  Walter,  1  Bro.  Ch. 
Ca.  418;  Gerrard  v.  O'Reilly,  2  Conn. 
&L.  165;  Dru.&  W. 


(9)  Rolfe  o.  Peterson,  2  Bro.  ParL 
Ca.  436 ;  Forbes  o.  Carney,  Wallia,  a8« 
by  Lord  LifFord ;  Jones  v.  Green,  8  Yo. 
&  Jerv.  2d8;  Maxwell  v.  MitdieU,  1 
Irish  Eq.  Rep.  559,  and  Sir  E.  SiKden^s 
obsenrations  on  diis  case,  4  Irish  Eq. 
Rep.  577 ;  2  Dru.  &  Warr.  278. 

(r)  Dickson  p.  Fitzgerald,  at  the  Rolls, 
by  Sir  Wm.  MacMahon,  3rd  Jane,  1834. 
and  see  Webb  9.  Clark,  1  Fonb.  Eq.  152. 
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tilling  any  part  of  the  premises  in  an  injurious  and  unhusband-Iike 
manner,  and  from  committing  any  other  waste,  spoil,  or  destruction  on 
the  lands. 

28.  Where  a  party  covenants  not  to  do  a  particular  thing,  and  a  pe- 
nalty or  forfeiture  is  annexed  to  the  doing  of  the  act,  the  reservation  of 
the  penalty  does  not  warrant  the  party  to  do  the  thing,  and  before  it 
is  done,  the  Court  will  restrain  him  by  injunction,  but  after  it  is  done, 
the  penalty  must  be  paid,  and  the  amount  is  unimportant.  By  inden- 
ture dated  the  1st  of  May,  1797,  Robert  French  demised  a  farm  in  the 
county  of  Galway  to  Richard  Macale  for  three  lives,  and  for  a  term  of 
thirty-one  years  in  reversion,  and  the  lessee(«)  covenanted  not  to  burn- 
bate,  nor  permit  to  be  burn-bated  any  part  of  the  demised  premises, 
under  a  penalty  of  ten  pounds  for  every  acre  so  burned,  to  be  recovered 
as  the  reserved  yearly  rent :  the  tenant  having  made  preparations  for 
burning  part  of  the  premises,  consisting  of  ancient  meadow,  it  was 
ruled  that  he  was  not  entitled  to  burn  the  land,  upon  payment  of  the 
specified  sum  for  doing  the  act,  and  an  injunction  was  granted  to 
restrain  him  from  committing  the  injury  which  was  threatened :  the 
question  was  reserved  for  the  hearing,  whether  the  lease  contained  a 
continuing  covenant(^)  against  burning,  under  the  penalty  of  an  addi- 
tional yearly  rent,  but  upon  the  motion,  the  stipulated  penalty  was 
treated  as  being  one  sum  in  gross  per  acre,  and  not  as  a  yearly  rent. 

Where  a  penalty  consisting  of  only  one  payment  is  to  be  made 
for  a  continuing  act,  the  party  will  be  restrained  by  injunction  from 
doing,  or  from  continuing  the  forbidden  act.  Upon  the  demise  of  a 
bowling-green,  the  lessee  covenanted  to  keep  it  in  good  order  and 
condition,  and  in  case  any  part  of  the  premises  should  be  broken 
up(«),  or  converted  into  tillage,  or  used  for  the  purpose  of  raising 
gravel,  that  the  lessee  should  pay  £100  for  every  acre  so  broken  up, 
and  in  proportion  for  any  lesser  quantity :  the  lessee  raised  a  large 
quantity  of  gravel,  and  an  injunction  having  been  obtained,  was  dis- 
solved by  Lord  King,  but  on  appeal  the  order  was  reversed  by  the 
House  of  Lords,  and  an  injunction  was  awarded  until  the  hearing  of 
the  cause :  it  is  to  be  observed,   that  a  party  cannot  protect  him* 

(#)  French  ».  Macale,  2  Dru.  &  Warr.  1  Cro.  &  Mees.  734 ;  Kelly  ».  Cullinan, 

269;  4  Irish  Eq.  Rep.  568;  overruling  3  Irish  Law  Rep.  68. 

Molony  r.  Quail,  4  Law  Rec.   107,  N.  (u)  Cityof  London  t7.  Pugh,  4  Brown's 

S. ;    Burne  v.  Madden,  LI.   &  Goold,  Pari.    Ca.   395 ;    Garden  v,  Butler,   1 

temp.  Plunket,  493.  Hayes  &  J.  112  ;   Prebble  v,  Broghurst, 

(t)  See  Birch  v.  Stephenson, 3 Taunt.  )  Swa.  318,  note,  and  see  Gainsford  v, 

469;  Denton  v.  Richmond,  3  Tyrw.  630;  Griffith,  1  Saund.  58,  B.  note  C. 
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ful{(v)  against  discovery,  if  he  has  done  an  act  which  he  covenanted 
not  to  do,  on  the  ground  that  a  penalty  is  annexed. 

29.  The  usual  mode  of  proceeding  against  a  tenant,  who  has  com- 
mitted waste  to  any  considerable  extent,  is  by  exhibiting  a  bill  for  an 
injunction  to  stay  waste,  and  for  an  account  of  the  waste  committed : 
where  waste  is  only  threatened,  or  the  landlord  has  no  object  in  prose- 
cuting a  suit  for  an  account(tc;),  the  remedy  by  possessory  bill  for  an 
injunction(^),  in  nature  of  a  writ  of  eUrepemenif  is  less  expensive  and 
more  expeditious  than  a  plenary  suit :  the  writ  of  injunction  is  framed 
according  to  the  circumstances  of  the  case,  and  is  issued  to  prevent  a 
party  from  committing  waste,  or  doing  other  irreparable  mischief,  and 
its  breach  is  punishable  by  attachment. 

30.  Courts  of  equity  interfere,  in  many  instances,  for  preventioii 
of  waste,  at  the  suit  of  persons  who  would  not,  even  aftter  the  waste 
had  been  committed,  be  entitled  to  recover  damages  at  law  frur  the  in- 
jury :  where  the  reversion  of  lands  holden  under  a  lease  for  lives,  or 
for  years,  is  limited  to  a  person  for  his  life,  with  remainder  over  in  tail 
or  in  fee,  though  such  remainder-man  could  not  maintain  an  action  in 
the  nature  of  waste  against  the  occupying  tenants,  in  consequence  of 
the  intermediate  estate,  yet  courts  of  equity,  as  early  as  the  rogn 
of  Richard  the  Second(y),  interfered  for  the  protection  of  the  pro* 
perty(2r),  by  awarding  an  injunction  on  his  complaint :  upon  the  same 
principle,  a  head-landlord  (a)  may  obtain  an  injunction  to  lestrsin 
undertenants  from  committing  waste,  and  where  trees,  minerals,  or 
turf-bogs  are  excepted(&)  out  of  a  demise,  but  are  comprised  within 
the  limits  of  the  demised  premises,  the  lessee,  though  dispunishable 
at  law  for  waste  in  the  parts  excepted,  will  be  restrained  in  equity. 

Where  the  rent  and  reversion  of  demised  premises  are  limited  to 
J.  S.  for  life,  with  remainder  to  A.  B.  for  life,  with  remainder  over  in 
tail,  the  intermediate  tenant  for  life  is  entitled  to  the  aid  of  a  court  of 
equity  to  restrain  the  lessee  from  feUing  trees(c),  or  conunitting  waste, 
for  though  the  tenant  for  life  has  no  right  to  the  timber  felled,  yet  on 


(v)  Richards  v.  Cole,  Ld.  Redesdale's 
Treatise,  195  ;  Jones  v.  Green,  3  Y.  & 
Jerv.  298. 

iw)  Cooke  V.  Cooke,  I  Hogan,  182. 

(x)  Joly  V.  Stockley,  1  Hogan,  247 ; 
Sinclair  o.  Lord  DoneeaJ,  Sausse  &  So. 
374 ;  the  observation  that  issue  cannot 
be  joined,  or  witnesses  examined  in  such 
causes,  requires  some  qualification ;  see 
post. 

(y)  Anon.  Moor.  554,  case  748. 

(z)  Tracy  r.  Tracy,  1  Vern.  23 ;  Ro- 


binson V.  Litton,  3  Atk.  210. 

(a)  Farrant  v.  LotcI,  3  Atk.  72S; 
Farrant  v.  Lee,  1  AmbL  by  Blount,  105, 
and  the  notes. 

(6)  Gibson  v.  Smith,  2  Atk.  182; 
Barn.  Cha.  Rep.  491,  S.  C;  Wrixoo 
V.  Condran,  1  Irish  £q.  Rep.  380. 

(c)  Dayrell  v.  Champney,  1  Eq.  Ca. 
Abr.  400 :  Perrot  o.  Perrot,  3  Atk  94; 
Roswell's  case,  1  Ro.  Abr.  R.  pL  1^ 
fo.  377 ;  Davies  ©.  Leo,  6  Vcsey,  787. 
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the  determination  of  the  prior  life-estate,  he  has  an  interest  in  the  en* 
jojrment  of  the  trees  while  growing :  and  an  injunction  will  be  granted 
at  the  suit  of  a  second  tenant  for  life,  though  there  be  a  preceding  li- 
mitation in  tail  to  the  unborn  issue(<f)  of  the  first  tenant  for  life :  and. 
a  tenant  for  years  dispunishable  of  waste  as  between  him  and  the  lessor, 
may  be  restrained  from  committing  waste(^),  when  the  lands  are  sub- 
ject to  a  paramount  charge :  where  lands,  subject  to  leases,  are  limited 
in  strict  settlement,  the  lessees  may  be  restrained  from  doing  waste,  on 
the  application  of  trustees  to  preserve  contingent  remainders(/'),  for 
otherwise  material  injury  might  be  done(^)  to  the  persons  in  remain- 
der by  the  collusion  of  the  tenant  for  life  with  the  lessees.  Lord  King 
is  said  to  have  considered  that  the  person  entitled  to  the  first  estate  of 
inheritance(A),  was  a  necessary  party  to  a  plenary  suit  for  an  injunc- 
tion, but  Lord  Henley(t),  on  the  authority  of  Lord  Hardwicke(y), 
successfully  maintains  that  the  inheritor,  or  remainders-man  in  fee,  need 
not  be  made  a  party.  Injunctions  are  gpranted,  in  many  cases,  to  refr* 
train  waste,  where  the  party  complaining  has  no  right  to  a  decree(A) 
for  an  account  of  the  waste  committed;  for  ifwaste  be  only  threatened, 
or  the  injury  actually  done  be  of  trivial  value,  no  account  can  be  di- 
rected. In  cases  of  this  description,  however,  the  remedy  by  posses* 
sory  bill  is  preferable,  as  it  is  clear  that  the  suit  may  be  maintained  by 
a  reversioner  for  years,  or  by  any  other  party  having  a  limited  estate, 
without  making  the  inheritor  a  party(/). 

31.  Upon  a  bill  by  a  landlord,  to  restrain  his  immediate  tenant  and 
those  deriving  under  him,  from  cutting  turf  for  sale  on  a  valuable  bog, 
and  for  an  account  of  the  waste,  the  tenant  by  his  answer  denied  that 
he,  or  any  person  by  his  authority(m),  conunitted  the  waste  com- 
plained of,  but  that  the  premises  were  occupied  by  undertenants,  who 
had  been  in  the  habit  of  cutting  turf  for  sale  ever  since  he  entered  into 
receipt  of  the  rents,  and  that  he  was  unable  to  restrain  them  from  con- 
tinuing the  practice :  Lord  Plunket  refused  to  grant  an  injunction, 
unless  the  undertenants  in  actual  possession  were  made  parties.  Where 

(d)  Williams  v.  The  Duke  of  Bolton,         (J)  Garth   r.  Cotton,  1  Dick.  197  ; 
1  Cox,  72.  Perrot  v.  Perrot,  2  Atk.  95 ;  Davies  v. 

(e)  Turkiogton  v.  Kearaan,  1  LI.  &      Leo,  6  Yes.  787. 

Goold.  35.  (h)  Oxford  and  Camhridge  v.  Richr 

(/)  Garth  v.  Cotton,  1  Dick.  183 ;  3  ardson,  6  Ves.  706  5  Pigott  v.  Bullock, 

Atk-  751 ;  1  Vex.  Sen.  524-546.  8  Bro.    Cha.    Ca.  544 ;  1  Vesey,  Jun. 

(g)  Lady  Evelyn's  case,  cited  Freem.  483,  S.   C;   Gibson  v.  Smith,  2  Atk. 

Cha.  Ca.  55.  182. 

(A)  Molyneux  v.  Powell,  3  P.  Wms.  (Q  Harris  v.  Coppinger,!  Hogan,479. 

268,  note  F. ;   Harris  v.  Coppinger,  1  (m)  Lord  Norbury  o.  Alleyne,  1  Dru* 

Hogan,  479.  &  Walsh,  337. 

(t)  Eden  on  Injunctions,  163. 
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a  landlord  seeks  to  restrain  undertenants  from  committing  waste,  the 
lessor(o)  from  whom  the  undertenants  derive  their  interest^  or  Kis  re- 
presentatives, must  be  brought  before  the  Court ;  and  an  injuncUon 
to  stay  waste  is  only  granted  where  the  title  is  clear,  and  does  not  ad- 
mit of  dispute,  and  where  the  application  is  made  in  rea8onable(/>) 
time  after  the  injury  has  been  done.     A  small  degree  of  waste,  mani- 
festing an  intention  to  repeat  the  mischief,  is  sufficient  to  warrant  an 
injunction,  but  where  the  value(9)  of  the  waste  committed  is  trivial, 
and  it  does  not  appear  that  further  injury  is  contemplated,  equity,  fol- 
lowing the  example  of  the  law,  will  not  interfere,  and  where  it  ap- 
peared that  the  value  of  the  timber  cut(r),  which  was  the  waste  com- 
plained of,  did  not  exceed  seven  pounds  ten  shillings,  the  bill  was 
dismissed  with  costs,  as  beneath  the  consideration  of  the  Court. 

If  tenant  for  life,  impeachable  for  waste,  sell  timber,  or  demise 
mines,  a  Court  of  Equity  will  not  restrain  the  lessee  from  working  the 
mines,  or  the  vendee  from  felling  the  timber(^),  on  the  application  ol 
the  tenant  for  life,  being  acts  authorized  by  himself,  even  though  the 
remainder-man  be  joined  as  co-plaintiff  in  the  suit,  because  the  inheri- 
ritor  should  exhibit  a  bill  to  stay  the  waste  exclusively  for  his  own 
benefit. 

32.  Tenant  for  life,  without  impeachment  of  waste,  has,  by  the  com- 
mon law(^),  a  right  to  cut  down  timber-trees  for  his  own  benefit,  and  he 
may  open  and  work  mines,  provided  such  right  is  exercised  during  the 
continuance  of  his  estate :  in  the  contemplation  of  a  Court  of  Equity, 
however,  a  clause  rendering  a  party  with  a  limited  estate  dispunishable 
of  waste,  only  confers  on  him  such  productions  of  the  soil  as  are 
usually  turned  to  profit,  for  example,  timber-trees,  minerals,  turbary, 
or  such  annexations  to  the  freehold  as  come  under  the  description  of 
removable  fixtures,  and  he  will  be  prevented  from  committing  wantxm 
or  malicious  waste,  either  in  pulling  down  buildings(tt),  destroying 
pleasure  grounds,  or  felling  trees  planted  for  ornament  or  shelter.  A 
tenant  for  life,  without  impeachment  of  waste,  being  displeased  with 
his  son,  employed  a  number  of  workmen  to  strip  the  mansion-house  of 

(o)  Lowe  V.  Lucey,  1  Crawf.  &  Dix,  (r)  Lambert  v,  Lambert,  2  Irish  Eq. 

637 ;  1  Irish  Eq.  Rep.  94,  S.  C.  Rep.  210 ;   Jesus*  College  o.  Bloom,  1 

(p)  Sandys  r.  Murray,  1  Irish  Eq.  Ambl.  54;  3  Atk.  262. 

Rep.  29 ;  Lewis  v.  Chapman,  3  Beavan,  («)  Wentworth  v.  Turner,  3  Vesey.S. 

133.  (0  Lewis  Bowles's  case,  11  Rep.  79; 

(9)  Hearne  r.  Ld.  Riverstown,  2  Moll.  Bowles  v.  Berrie,  1  Ro.  Rep.  183. 

487  i  Wilson  v,  Bragg,  8  Bac.  Abr.  428,  (it)    Aston    ».  Aston,   1    Ve«.   Sen. 

Waste  (O);  Univ.  of  Oxford  and  Cam-  265. 
bridge  v,  Richardson,  6  Vesey,  706. 
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Raby  Castle  of  lead,  iron,  glass,  and  other  inaterials(t;)  of  great  value, 
and  was  proceeding  to  pull  it  down,  when  Lord  Cowper  awarded  an 
injunction,  and  ordered  that  the  tenant  for  life  should  restore  the  castle 
to  its  former  condition.  Tenant  for  life,  dispunishable  of  waste,  will 
be  restrained  from  cutting  down  very  young  trees(u;)  or  saplings  unfit 
for  timber,  or  trees  planted  for  the  purpose  of  ornament,  or  of  shelter 
to  the  family  residence  or  other  building,  or  from  destroying  avenues 
or  trees  planted  to  exclude(:r)  the  view  of  disagreeable  objects. 

33.  A  tenant  in  common  having  a  right  to  enjoy  his  share  of  the 
property  as  he  pleases,  will  not  be  restrained,  on  the  application  of  his 
companion  (^),  from  committing  waste,  but  if  the  property  be  enjoyed 
by  both  parties  in  conformity  with  their  common  rights,  and  one  of 
them  commit  wilful  destruction(z),  an  injunction  will  be  granted  to 
prevent  such  malicious  mischief:  or,  if  one  of  the  parties  be(a)  insol- 
vent, he  may  be  restrained  from  felling  timber  on  the  property  to  the 
orejudice  of  his  co-tenant.  If  one  tenant  in  common,  by  agreement 
with  the  other,  hold  the  premises  as  an  occupying  tenant,  the  effect  of 
the  contract  being  to  exclude  the  lessor  from  entry  on  the  land  ;  the 
tenant  has  prohibited  any  act  by  himself,  but  such  as  an  occupying 
tenant  may  do,  and  an  injunction(6)  may  be  obtained  upon  the  privity 
of  contract,  to  prevent  the  occupier  from  felling  timber  or  ploughing 
ancient  meadow.  However,  where  a  railroad  company  procured  a  lease 
for  ninety-nine  years,  from  five  out  of  six  tenants  in  common,  and  had, 
contrary(c)  to  the  wishes  of  the  remaining  tenant  in  common,  con- 
structed a  railroad  over  the  property,  the  Court  refused  to  interfere  by 
injunction  to  restrain  the  dissenting  tenant  from  removing  the  rails. 

34.  Formerly  Courts  of  Equity  prohibited  the  commission  of  waste 
only  in  cases  where  privity  of  title  subsisted  between  the  parties,  and 
refused  to  interfere(ci)  wherever  the  injury  appeared  to  have  been  com- 
mitted by  a  mere  trespasser.  The  very  useful  remedy  of  injunction 
was  extended(6)  by  Lord  Thurlow  to  acts  of  trespass,  in  order  to  pre- 
vent the  destruction  of  property,  and  it  is  now  established,  that  where 


(»)  Vane  v.  Lord  Barnard,  Prec.  in 
Cha.  454;  Gilb.  Eq.  Rep.  127;  1  Salk. 
101 ;  2  Vera.  738;  2  Eq.  Ca.  Abr.  244, 
S.  C. ;  Eden  on  Injunctions,  177. 

(w)  Chamberlayne  v,  Dummer,  1  Bro. 
Cha.  Ca.  166;  3  Bro.  Cha.  Ca.  549; 
Smythe  v.  Smythe,  2  Swa.  251 ;  Lord 
Tamworth  ».  Lord  Ferrers,  6  Vesey, 
419;  Lady  Downshire  v.  Lady  Sandys, 
6  Vesey,  107. 

(*)  Day  V.  Merry,  16  Vesey,  375. 

(y)  Goodwyn  o.  Spray,  2  Dick.  667 ; 


Martyn  o.  Knowllys,  8  T.  R.  145. 

(z)  Hole  V.  Thomas,  7  Vesey,  589 ; 
Twort  ©.  Twort,  16  Vesey,  128;  and  see 
Voyce  ©.  Voyce,  Gow,  201. 

(a)  Smallman  v.  Onions,  3  Bro.  Cha. 
Ca.  621. 

(b)  Twort  V.  Twort,  16  Vesey,  128. 

(c)  The  Durham  and  Sunderland 
Railroad  Co.  v.  Wawn,  3  Beavan,  119. 

(d)  Mogg  0.  Moge,  2  Dick.  670 ;  Mor- 
timer  v.  Cottrell,  2  Cox,  205. 

(e)  Flaman*s  case,  cited  7  Vesey,  306. 
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the  plaintiff's  title  is  not  denied,  a  Court  of  Equity(/)  -will  interpose 
as  well  against  a  trespasser  as  a  tenant,  for  the  prevention  of  irrepanip 
ble  mischief,  or  destruction.  An  injunction  will  be  granted  to  restrain 
a  person  who  opens  a  mine  in  his  own  land(^),  from  following  the  Tein 
into  adjoining  land  belonging  to  another  proprietor,  or  to  prevent  the 
felling  ornamental  timber(A)  growing  on  a  disputed  boundary  between 
two  estates,  or  to  prohibit  persons  from  collecting  certain(t)  valuable 
minerals  found  on  the  sea*shore  within  the  limits  of  a  manor,  or  to  re- 
strain a  person  having  a  qualified(j)  right  of  raising  stones  in  a  quarry, 
from  raising  stones  for  other  purposes ;  or  to  prevent  a  lessee  frt>m  cut- 
ting down  timber-trees,  which  were  excepted  out  of  the  demise,  or  from 
abusing  a  limited  privilege  of  turbary  in  a  bog,  which  was  not  com- 
prised in  the  tenant's  lease,  by  cutting  turf  for  sale.  On  the  same 
principle,  an  injunction  will  be  granted  for  the  purpose  of  preventing 
irreparable  injury  to  property,  until  the  right  shall  be  settled  at  law, 
as  where  a  stream  of  water  was  penned  up(A),  so  as  to  prevent  it  from 
flowing  in  its  usual  course  to  the  plaintiff's  mills.  If  a  person  entef 
upon  land  by  permission{[)  of  the  tenant  in  possession,  and  cut  timber, 
an  injunction  will  be  awarded,  even  though  such  person  claim  title(m) 
to  the  land.  A  purchaser,  before  he  obtains  a  conveyance,  is  in  Equity 
considered  owner  of  the  estate^  almost  to  every  purpose,  yet  before(fi) 
payment  of  the  purchase^money,  he  will  be  restrained  from  cuttbg 
timber  on  the  lands. 

Where  the  lord  of  the  manor  obtained  an  injunction  restraining 
certain  individuals,  who  were  tenants  of  the  manor  claiming  estove^^ 
from  committing  waste,  and  other  tenants  of  the  manor  making  a  similar 
claim  afterwards  repeated  the  injury.  Lord  Camden(o)  extended  the 
injunction  to  them,  though  not  parties  to  the  suit.  So  tenants  upon 
the  estate  of  a  lunatic(p),  or  upon  an  estate  over  which  a  receiver(f ) 
has  been  appointed,  will,  upon  petition,  be  restrained  fit)m  felling  dm- 


(/)  Courthope  v,  Mapplesden,  10  Ve- 
sej,  291 ;  Edeu  on  Injunctions,  196. 

(g)  Mitchell  ».  Dors,  6  Ves.  147; 
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(i)  Earl  Cowper  v.  Baker,  17  Vesey, 
128;  Chalk  t?.  Wyatt,  3  Meriv.  688. 

(f)  Thomas  v.  Oakley,  18  Vesey,  184 ; 
but  see  Sandys  v.  Murray,  1  Irish  £q. 
Rep.  29 ;  Wrixon  o.  Condran,  1  Irish 
Eq.  Rep.  380. 

(A)  Robinson  v,  Ld.  Byron,  1  Bro. 
Gha.  Ca.  688;  2  Cox,  4,  S.  €.;  Crow- 
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Newdigate,  10  Vesey,  192. 
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(m)  Hamilton  v,  Worsfold,  10  Vesey. 
291,  note. 

(n)  Rawlins  o.  Burgis,  2  Ves.  &  B. 
387 ;  Crockford  v.  Alexander,  15  Vesey, 
138. 

(o)  Cited  in  Mogg  v.  Mogg,  2  Dick. 
670. 

ip)  Creagh,  a  Lunatic,  1  Ball  k  B. 
108. 

(<q)  Attorney- Gen.  v.  The  Dobe  of 
Ancaster,  1  Dick.  68. 
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ber.  However,  an  injunction  will  not  be  extended  to  acts  of  trespass, 
where  the  plaintiff's  title(r)  to  the  property,  on  which  the  waste  has 
been  committed,  is  denied,  as  where  a  devisee  sought  to  restrain  the 
heir  from  committing(«)  acts  of  trespass,  who  insisted  that  the  will  was 
not  properly  executed.  A  strict  estate  €U  will  is  absolutely  determined 
by  the  commission  of  waste,  and  the  only  remedy  at  law  against  such 
a  tenant  for  the  mischief  is  by  action  of  trespass :  however,  upon  the 
principles  established  by  the  preceding  cases,  it  may  be  reasonably  in- 
ferred(^)  that  a  Court  of  Equity  would  interfere,  by  injunction,  to  res- 
train such  a  person,  whether  tenant  or  trespasser,  from  abusing  his 
possession  by  felling  timber,  or  doing  other  irreparable  injury  to  the 
property, 

(r)  Hanson  v.  Gardiner,  7  Ves.  303;         C«)  Smith  v.  Collier,  8  Yes.  89;  Jones 
Norway  v,  Rowe^  19  Vesey^  146;  Pills-      v.  Jones,  3  Meriv.  173. 
worth  V.  Hopton,  6  Vesey,  51.  (Q  Eden  on  Ii\jiinction8, 196. 
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CHAPTER  VIII. 


BOUNDARIES  AND  FENCES. 


1.  Distinction    bettveen    Boundaries 

and  Fences, 

2.  Duty  of  Tenant  to  preserve  Boun- 

daries. 

3.  JVrit  of  Perambulation  at  Law. 

4.  Commissions    of    Perambulation^ 

when  granted  in  Equity. 

5.  Encroachments  by  Lessee  for  Lives 

renewable  for  ever,  on  Bogs  6e- 
longing  to  his  Landlord. 

6.  Reputation  of  Boundary y  when  ad- 

missible Evidence. 

7.  Irish  Statutes  relating  to  Bounda- 

ries. 

8.  Proceedings  under  Irish  Boundary 

Act,  5  Ueo.  II.  c.  9. 


9.  Bill  in  Equity  to  ascertain  Bounda- 

ries. 

10.  Irish  Statutes  for  making  Fences^ 

and  giving  Uompensationfor  Da- 
mage feasant. 

11.  Escape  of  Cattle  through  Dsfsd 

of  Fences, 

12.  Property  vn  Ditches  between  ad- 

joining  Estates. 

13.  Trespass  of  Cattle  on  Land  unpro- 

tected by  Fences, 

14.  Implied  Obligation  of  Tenant  to 

repair  Fences, 

15.  Abolition  of  legal  Remedy  to 

pel  Repair  of  Fences, 


1.  The  term  ^^mearing  or  boundary"  signifies  the  ascertidned 
limits  of  adjacent  lands  belonging  to  different  proprietors.  The  word 
*^  fence*'  is  properly  applicable  to  the  enclosure  of  lands  by  walls, 
drains,  or  hedges,  for  the  purpose  of  agricultural  improvement  or  of 
preventing  trespass.  A  boundary  may  be  known  by  taking  a  line  be- 
tween two  fixed  points  or  objects,  or  it  may  be  marked  by  stakes, 
erected  at  intervals,  and  at  the  discretion  of  any  of  the  proprietors  may 
be  permanently  distinguished  or  fenced  by  a  wall,  or  a  drain,  according 
to  the  nature  of  the  soil. 

2.  One  of  the  obligations  arising  from  the  relation  of  landlord 
and  tenant  is,  to  preserve  the  boundaries  of  demised  premises,  and  to 
leave  the  landlord's  property  distinct  and  separate  from  the  tenant's  at 
the  end  of  the  term.  A  tenant  who  puts  his  own  and  his  landlord's 
property  together  for  his  own  convenience,  is  bound  on  the  determina- 
tion of  the  lease(a)  to  restore  specifically  the  premises  originally  de- 
mised, and  if  he  is  unable  to  do  so,  a  Court  of  Equity  will  aid  the  re- 
versioner, by  issuing(6)  a  conmiission  to  inquire  and  ascertain  what 
were  the  lands  of  the  lessor.  If  the  tenant  has  confounded  or  destroyed 
the  boundaries,  so  as  that  the  lessor's  land  cannot  be  distinguished,  the 


(a)  Attorney- Gen.    v.    Fullerton,    2      Exeter,  6  Yes.  293. 
Yes.  &  B.  263 :  The  Duke  of  Leeds  v,  (A)  Rous  v.  Barker,  4  Bro.  ParL  Ca. 

Ld.  Strafford,  4  Yes.  185  ;  Aston  v.  Ld.      660 ;  Atkins  v,  HattuD,  2  Anstr.  Sti6. 
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commis8ioneTs(c)  will  be  ordered  to  set  out  and  allot  other  lands  in  the 
possession  of  the  tenant  of  equal  value,  in  lieu  of  such  part  as  cannot 
be  ascertained  :  and  if  one  lease  be  granted  to  several  tenants,  a  duty 
is  imposed  on{d)  each  of  the  co-lessees,  not  to  suffer  any  intermixture 
of  the  demised  premises  by  any  of  the  co-lessees  with  other  lands, 
which  may  involve  the  landlord's  title  in  difficulty. 

3.  The  writ  "  de  perambulatione  ficienda"  was  the  only  remedy 
at  law  for  ascertaining  and  settling  a  disputed  boundary  between  ad-> 
joining  estates,  and  lay  only  by  the  consent(e)  of  parties ;  but  as  the 
return  was  not  binding  on  persons  entitled  in  remainder,  or  reversion, 
this  mode  of  proceeding  became  utterly  obsolete,  long  prior  to  its  abo- 
lition(/*).  The  equitable  jurisdiction  is  said  to  have  been  derived  from 
this  old  writ,  though  it  may,  with  greater  probability,  be  attributed  to 
the  civil  law,  the  source  of  great  part  of  our  system  of  equity  :  Jadici 
finium(g)  regundorumpermittiturut^  ubinonpossit  dirimere  Jines^  ad^ 
judicatiane  controversiam  dirimat:  etsiforte,  amovendce  veteris  obscu- 
riiatis  gratidi  per  aliam  regionem  fines  dirigere  judex  velity  potest  hoc 
facerey  per  adjudicationem  et  condemnationem. 

4.  Courts  of  Equity  grant  commissions  of  perambulation  on  the 
application  of  landlords,  where  boundaries  have  been  defaced  or  con- 
founded by  the  negligence  or  misconduct  of  lessees,  or  of  persons 
deriving  under  such  lessees ;  and  similar  commissions  have  been(A) 
granted,  in  many  instances,  to  ascertain  the  boundaries  between  ad- 
joining manorB(t),  or  estates,  where  the  limits  were  a  subject  of  contro- 
versy between  independent(y)  proprietors.  It  has,  however,  been  de- 
cided in  England,  that  a  Court  of  Equity  will  not  interfere  between 
persons  claiming  independently(A)  of  each  other,  unless  it  be  shewn 
that  the  confusion  of  boundary  has  arisen  from  some  misconduct  of  the 
defendant,  or  of  those  under  whom  he  derives,  which  would  make  it 
incumbent(/)  on  him  to  co-operate  in  re-establishing  the  boundaries. 
The  party  instituting  a  suit  for  relief,  must  prove  a  clear  title  to  some 


(c)  Godfrey  v.  Littel,  1  Russ.  &  Mj. 
59;  2  Russ.  &  My.  630 ;  Attorney-Gen. 
V.  Bowyer,  Taml.  236. 

((f)  WilUs  V.  Parkinson,  1  Swa.  9 ;  2 
Menv.  509 

(e)  Reg.'  Brev.  157,  B. ;  Fitzh.  Nat. 
Brev,  133  D 

(/)  By'Statute  3  &  4  Will.  IV.  c.  27, 
B.  36,  English  and  Irish. 

(e)  Digestonim  liber  decimus,  tit.  I. 

(A)  Speer  o.  Crawter,  2  Meriv.  410. 

(t)  Boteler  o.  Spelman,  Finch,  96; 
Wintle  r.  Carpenter,  Finch,  462;  Met- 


calfe V.  Beckwith,  2  P.  Wms.  370 ;  Le^ 
thulier  r.  Castlemain,  Sel.  Ca.  in  Chan. 
60 ;  BishoD  of  Eljr  v.  Kenrick,  Bonb.  60. 

(j)  Code  Civd  Francais,  No.  646: 
tout  proprietaire  peut  obliger  son  voisin 
au  homage  de  leurs  propri^tSs  conti- 
gues :  le  homage  se  fait  a  frais  commun. 

(A)  Miller  v,  Warmington,  1  Jac.  & 
W.  492;  Wake  v.  Conyers,  1  Eden, 
331 J  2  Cox,  360,  S.C;  Atkins  v.  Hat- 
ton,  2  Anstr.  386. 

(0  Fitzgerald  r.  Ld.  Norbury,  cited  I 
Jones,  557. 
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land  in  the  possession  of  bis  adversary,  and  must  also  shew  some  equi- 
table ground  for  the  interposition  of  the  Court,  as  the  mere  fact  of  the 
intermixture  of  boundaries  will  not  of  itself  be  sufficient  to  induce  the 
Court  to  compel  a  party  to  disclose(m)  the  particulars  of  his  tide,  or 
submit  to  have  his  rights  settled,  in  any  other  way  than  the  ordinary(») 
mode  in  which  questions  of  property  are  to  be  decided. 

5.  If  a  person  holding  lands  under  a  lease  for  lives  renewable  for 
ever,  de&ce  the  boundary,  and  encroach  upon  the  adjoining(o)  estates 
of  his  landlord,  or  upon  bogs(p)  excepted  out  of  the  d^nise,  specific 
performance  of  the  covenant  for  renewal  will  not  be  enforced,  until  the 
tenant  shall  have  restored  the  land,  or  bog,  upon  which  the  encroach* 
ments  were  improperly  made,  by  extending  the  boundary  of  the  de- 
mised premises  beyond  the  proper  limits.  The  grant  of  a  renewal  in 
the  terms  of  the  original  lease  would,  in  many  cases,  have  the  effect  of 
conferring  on  the  tenant  a  colourable  tide  to  his  encroachments,  as  an 
exception  of  bogs  out  of  a  renewed  lease,  might  not  be  considered  to 
comprise  reclaimed  or  exhausted  bogs  which  had  previously  been  en- 
closed by  the  tenant. 

6#  Evidence  of  reputation  will  not  be  received  in  a  suit  respecting 
a  private  farm,  or  estate,  although  it  is  clearly  admissible,  upon  ques- 
tions(^)  as  to  the  boundary  of  a  hamlet,  or  paiish ;  but  if  the  boundary 
of  an  estate  be  identical  with  the  boundary  of  a  hamlet  or  parish,  any 
legitimate  mode(r)  of  proving  the  boundary  of  the  hamlet  or  parish  is 
admissible,  for  the  purpose  of  shewing  tiie  boundary  of  the  estate. 

7.  The  establishment  of  boundaries  and  fences  has  been  the  subject 
of  several  Irish  Statutes,  and  it  is  to  be  considered  how  fiir  these  Acts 
have  made  any  alterations  in  the  law  on  the  subject. 

The  Irish  Statute(tf)  8  Geo.  I.  c.  6,  cfier  reciting  that  many  ties- 
passes  happen,  and  frequent  disputes  arise  between  proprietors  of  lands, 
about  mears  and  bounds,  in  a  great  measure  occasioned  by  the  proprie> 
tors  and  tenants  neglecting  to  make  fences  between  their  sevml  lands, 
which  theretofore  could  not  have  been  done  at  equal  expense,  without 
the  concurrence  of  the  proprietors  or  tenants  of  such  contiguous  lands, 

(m)  Hungerford  v.  Goring,  2  Vera,  ary,  1816;  Gordon  v.  LdL  Mountcsafael, 

38.  19th  Nov.  1802,  by  Ld.  Redesdale;  and 

(n)  Speer  o.  Crawter,  2  Meriv.  417.  see  ante,  title  **  Renewable  Leases,"  No. 

Co)  Trant  v.  Dwyer,  2  Blights  Pari.  17,  page  265. 

Ca.  11,  N.  S. ;  1  Dow.  &  CI.  125,  S.C. ;  (q)  Brisco  v.  Lomax,  8  Ad.  &  £U. 

Douglas    V.  M'Causland,  Hayes,  254;  198,  3  Nev.  &  P.  308,  S.  C. 

and  see  Fitzgerald  v.  Carew,  1  Irish  £q.  (r)  Thomas  v.  Jenkins,  6  Ad.  &  Ell. 

Rep.  346.  525 ;  1  Nev.  &  P.  587,  S.  C. 

ip)  Sterling    v.    Ogilby,    Chancery,  («)  8  Geo.  I.  c.  5,  s.  1,  Irish. 
18th  July,  1814 ;  rehearing  15th  Febru- 
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enacts,  that  if  any  proprietoFi  occupier,  or  tenant  of  any  lands,  shall  be 
desirous  to  make  ditches  or  fences  between  his  lands  and  the  lands  next 
contiguous,  and  immediately  adjoining  thereto  (where  no  dispute  shall 
have  been  for  three  years  then  last  past,  about  the  mears  between  the 
lands  so  intended  to  be  fenced,  and  where  no  sufficient  fences,  or  only 
dead  and  dry  fenceless  ditches  then  shall  be),  that  the  proprietor,  oc- 
cupier, or  tenant  of  such  neighbouring  lands,  on  reasonable  request  to 
him  made,  shall  be  obliged  to  be  at  equal  expense  in  making  between 
such  lands  good  and  sufficient  ditches  of  six  feet  wide  and  five  feet  deep, 
at  least,  where  the  same  is  practicable,  well  and  sufficiently  quicked  in 
good  husbandlike  manner  with  thorn,  where  it  will  grcM,  and  in  ground 
where  it  will  not  grow  with  furze,  and  where  furze  will  not  grow,  or 
where  ditches  cannot  be  made  of  such  depth  and  wideness,  instead  of  a 
ditch,  with  a  dry  stone  wall :  and  where  stone  cannot  conveniently  behad, 
with  a  clay  or  mud  wall,  not  under  five  feet  high,  and  two  feet  and  a  half 
thick  at  the  bottom,  and  one  foot  and  a  half  thick  at  the  top,  and  in  wet, 
low  grounds,  with  sufficient  trenches  or  drains,  the  banks  thereof  to 
be  planted  with  sallows,  alder,  or  other  aquatic  trees,  where  they  will 
grow :  and  if  any  proprietor,  occupier,  or  tenant  of  any  neighbouring 
lands,  shall  refuse  to  settle  and  ascertain  the  mears  and  bounds  between 
his  lands,  and  the  lands  of  such  person  requiring  the  same,  in  order  to 
have  fences  made,  then  such  proprietor,  occupier,  or  tenant  of  such 
lands,  so  refusing,  shall  be  compellable  by  bill  in  Equity,  or  commission 
of  perambulation,  to  settle  and  ascertain  the  mears  and  bounds  between 
his  landsy  and  the  lands  of  the  person  requiring  such  fence  to  be  made  ; 
and  such  neighbouring  proprietor,  occupier,  or  tenant,  shall  join  and 
be  at  equal  expense  in  making  and  preserving,  scouring,  and  repairing 
such  ditches,  trenches,  drains,  or  fences,  with  such  proprietor,  occupier, 
or  tenant  of  the  neighbouring  lands,  requiring  the  same :  and  if  such 
neighbouring  proprietor,  occupier,  or  tenant  refuse,  or  for  the  space  of 
one  year  neglect  so  to  do,  then  it  shall  be  lawful  for  the  proprietor, 
occupier,  or  tenant  of  such  neighbouring  lands,  requiring  the  same,  to 
make  such  ditches,  wall,  trench,  drain,  or  other  fence :  and  the  tenant 
or  occupier  of  such  neighbouring  lands,  who  shall  refuse  or  neglect  to 
make  such  ditches,  drains,  or  fences,  shall  be  answerable  for,  and  shall 
pay  to  the  person  who  shall  make  the  same,  one  full  moiety  of  what  he 
shall  reasonably,  bond  fide,  and  without  fraud  or  malice,  lay  out,  in 
making  such  ditches  or  fences,  and  in  planting  such  quicksets,  and 
weeding  them,  and  securing  the  same,  together  with  legal  interest  for 
such  moiety  of  such  sum  so  laid  out,  to  be  recovered  in  any  of  his  Ma- 
jesty's Courts  of  Record,  or  if  under  ten  pounds,  by  civil  bill  before 
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the  justices    of  assize  for   the   county  where  such  fences  shall  be 
made ;  and  in  the  county  of  Dublin,  before  the  justices  of  the  peace  at 
their  general  quarter-sessions,  to  be  held  for  said  county,  with  costs : 
Provided  that  there  shall  not(/)  be  demanded  above  one  shilling  and 
sixpence  by  the  perch  of  such  stone  or  other  wall,  of  such  height  and 
thickness,  or  above  one  shilling  per  perch  for  such  ditch,  or  other  fence 
so  made,  or  planted,  by  the  person  who  shall  make  the  same :  and  if, 
after  such  ditches  are  made,  the  person  whose  lands  the  same  lie  on,  and 
who  ought  to  keep  up  the  same,  do  not  weed  such  quickset,  and  mend 
and  preserve  such  fences,  or  his  part  thereof,  that  the  person  so  ne- 
glecting or  refusing  shall  have  no  remedy  for  any  involuntary  trespasi 
committed  by  the  cattle  of  the  proprietor,  occupier,  or  tenant  of  any  of 
the  neighbouring  lands,  for  any  trespass  on  his  lands,  or  occasioned  by 
his  default  in  preserving  such  fence :  and  every  person  compellable  by 
this  Act{u)  to  ditch  and  fence,  or  to  pay  for  the  same,  who  shall  not 
have  an  estate  for  life,  or  for  eleven  years,  in  his  lands  so  to  be  fenced, 
at  the  time  the  proprietor,  or  tenant  of  the  neighbouring  lands  shall  re- 
quest him  to  do  so,  is  empowered  to  deduct  out  of  the  rent  due  to  his 
landlord  what  he  shall  so  lay  out  and  pay :  Provided  that  no  tenant  for 
life(v),  or  years,  shall  be  obliged  to  fence  above  one-fifth  part  of  his 
holdings  in  any  one  year. 

The  fifth  section(u;),  after  reciting  that  the  bounds  and  mears  be- 
tween lands  often  run  in  crooked  lines,  and  sometimes  through  places 
inconvenient  for  making  such  fences,  and  it  would  be  most  convenient 
for  the  occupiers  and  proprietors  of  such  neighbouring  lands  to  make 
the  fence  between  them  in  a  straight  line,  and  to  exchange  the  lands 
left  out  on  one  side  of  such  straight  line,  for  the  lands  of  equal  value, 
worth,  and  purchase,  taken  in  on  the  other  side  thereof,  enacts,  that  in 
such  cases  the  persons  whose  lands  are  so  contiguous,  and  to  be  bounded 
by  a  fence  between  them  may,  and  are  thereby  enabled,  by  consent  of 
the  tenant  or  tenants  of  such  lands,  and  the  immediate  owner  and  pro- 
prietor thereof  in  reversion  expectant  on  the  lease  then  in  Imng,  by 
writing  under  hand  and  seal  attested  by  three  witnesses,  to  make  the 
boundaries  in  straight  lines  in  more  convenient  places,  and  to  exchange 
the  lands  on  one  side  of  such  straight  line  or  fence,  for  the  lands  of 
equal  value,  worth,  and  purchase  on  the  other  side  of  such  right  lines : 
so  as  such  reversioner  be  seised  of  the  lands,  which  he  shall  so  grant  in 
exchange,  at  the  least  for  the  term  of  his  own  life,  with  remainder  li- 

(0  Section  2.  (©)  Section  4. 

Ill)  Section  3.  (<o)  Section  5. 
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mited  over  to  the  sons  of  his  body  begotten  in  tail  male  :  and  if  it  shall 
happen  that  the  lands  left  on  one  side  of  such  straight  line,  or  fence, 
shall  be  of  greater  value  than  the  lands  taken  in  on  the  other  side 
thereof,  in  such  case  the  proprietor  to  whom  the  greater  proportion  shall 
fall,  shall  be  enabled  to  charge  the  same  with  a  perpetual  rent-charge, 
sufficient  to  countervail  such  difference,  which  rent-charge  shall  go  to 
such  person,  and  for  such  estate,  and  to  such  uses  as  the  land  so  charged 
ought  to  have  gone:  but  it  is  provided(a;),  that  no  house,  garden,  or- 
chard, wood,  or  grove,  shall  be  included  in  the  lands  so  to  be  ex- 
changed, and  that  the  lands  so  exchanged  do  not  exceed  the  quantity(^) 
of  two  acres,  plantation  measure,  in  every  one  hundred  perches  of  such 
line  or  fence :  and  that  this  Act  shall  not  extend  to  avoid  any  cove- 
nants or  contracts(2;)  between  landlord  and  tenant,  for  ditching,  fenc- 
ing, draining,  and  enclosing  lands  ;  and  shall  not  oblige  any  proprietor 
or  tenant  to  fence  between  any  lands,  whereof  the  plantation  acre(a) 
shall  not,  at  the  time  when  request  shall  be  made  for  doing  thereof,  be 
worth,  and  which  shall  not  really  pay  the  landlord  two  shillings  by  the 
year,  above  quit  or  crown  rent :  and  it  is  provided(6),  that  no  proprie- 
tor or  lessor  shall  be  obliged  to  pay  or  allow,  in  any  one  year,  more 
than  the  twentieth  part  of  the  annual  rent  payable  to  him  out  of  such 
land ;  and  that  no  tenant  shall  be  obliged  to  expend  more,  in  any  one 
year,  in  making  such  fences,  than  the  twentieth  part  of  the  rent  paya- 
ble by  him  to  such  lessor :  and  that  no  proprietor,  tenant,  or  occupier 
shall  be  obliged(c)  to  fence  in,  or  enclose  any  parcel  of  land,  in  any  one 
park  or  enclosure,  which  shall  not  contain,  at  least,  ten  acres  planta- 
tion measure,  with  a  ditch  or  fence  above  six  feet  wide  and  five  feet 
deep:  and  provided  that  no  mears  between  lands(ef)  belonging  to 
several  proprietors,  enclosed  by  virtue  of  this  Act,  shall  be  binding 
or  conclusive,  so  as  finally  to  settle  the  bounds  between  such  lands, 
unless  the  proprietors  agree  to  the  same,  in  writing  under  hand 
and  seal,  attested  by  three  or  more  witnesses,  before  or  after  the  time 
of  such  fencing :  or  shall  suffer  such  mears  to  stand  for  five  years  afiter 
the  determination  of  suck  lease  or  leases  of  the  lands  as  were,  or  shall 
be  then  in  being ;  and  five  years  are  allowed  in  cases  of  disability,  ab- 
sence beyond  sea,  or  a  remainder  claimed  by  settlement  or  will. 

By  the  Irish  Statute(e)  fifth  of  George  the  Second,  c.  9,  after  re- 
Car)  Section  6.  (c)  Section  13. 
Cy)  Section  7.  W  Section  14. 
(z)  Section  9.  («)  5  Geo.  II.  c.  9,  s.  I,  Irish,  the 
(a)  Section  II.                                          Boundary  Act;  and  see  the  Drainage 
(6)  Section  12.                                         Act,  5  &  6  Vict.  ch.  89,  Irish. 
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citing  that  there  are  g^eat  tracts  of  unprofitable  land  and  low  grounds 
overflowed  by  rivers,  loughs,  or  the  sea,  which  might  be  taken  in, 
drained,  and  improved,  if  the  property  thereof  was  settled,  and  doe  en- 
couragement given  thereto,  it  is  enacted,  that  where  any  person  shall 
be  seised  or  possessed  of  any  lands  adjoining  to  any  bog  or  lough,  or 
to  ground  between  the  flux  and  reflux  of  the  sea,  and  shall  be  desirous 
to  settle  and  ascertain  the  mears  and  bounds  thereof,  with  the  propri- 
etors of  the  other  lands  adjoining  to  or  on  the  other  side  or  sides  of  the 
same :  such  person  may  exhibit  a  petition  in  the  Court  of  Chancery, 
or  in  the  Court  of  Exchequer,  against  the  proprietor  or  proprietors  c( 
the  other  part  or  parts  of  such  bog,  lough,  or  ground,  or  of  the  lands 
adjacent  to  the  same,  desiring  such  mears  and  bounds  to  be  ascertained: 
and  upon  proof  made  by  affidavit  of  such  proprietors  and  the  tenants  in 
possession  being  personally  served  with  copies  of  such  petition,  at 
least  thirty  days  before  the  time  appointed  for  hearing  the  matter 
thereof,  it  shall  be  lawful  for  such  Court  to  issue  a  commission  to  seven 
or  more  commissioners,  empowering  and  requiring  them,  or  any  fire 
or  more  of  them,  by  examination  of  witnesses  upon  oath,  and  by  the 
verdict  of  a  jury  of  twelve  men,  to  be  returned  by  the  precept  of  such 
commissioners,  by  the  sheriff  of  the  county  in  which  such  lands  lie,  or 
if  they  lie  in  two  counties,  then  one  moiety  of  such  jury  to  be  returned 
out  of  each  of  said  counties,  by  the  several  sheriffs  thereof,  to  inquire 
and  ascertain  the  old  mears  and  bounds  of  such  bog,  lough,  or  ground 
between  the  flux  and  reflux  of  the  sea,  if  there  be  any  such ;  but  if  no 
such  old  mears  or  bounds  appear  to  them,  to  make^  lay  out,  and  ascer- 
tain such  reasonable  mears  and  bounds  between  the  petitioners  and 
other  proprietors  in  the  petition  mentioned,  regard  being  had  to  the 
length  of  the  profitable  land  adjoining  to  such  bog^  lough,  or  gproniid 
belonging  to  such  several  proprietors,  as  to  them,  or  the  major  part  of 
them,  shall  seem  meet  and  reasonable :  and'where  a  drain  shall  be  ne- 
cessary to  carry  off  the  water  from  such  bog  or  lough,  the  commissioa- 
ers,  or  the  greater  part  of  them,  shall  lay  out  and  ascertain  the  same, 
and  the  length,  depth,  and  breadth  of  such  drain,  and  likewise  order 
and  appoint  what  part  or  proportion  thereof  shall  be  made  or  done  by 
the  several  proprietors,  with  regard  to  the  benefit  that  each  of  them 
may  receive  thereby  :  and  whatever  shall  be  done  by  virtue  of  such 
commission,  the  commissioners,  or  the  major  part  of  them,  shall  return, 
under  their  hands  and  seals,  into  the  Court  out  of  which  such  oonuni^ 
sion  issued,  whereupon  the  Court  shall  make  such  order  for  confirming, 
altering,  or  amending  such  return,  or  may  set  aside  the  same,  and  issoe 
a  new  commission,  as  to  such  Court  shall  seem  just  and  reasonable: 
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but  if  no  complaint  be  made  to  the  Court  against  8uch  return,  within 
thirty  days  next  after  the  filing  thereof,  in  case  the  same  shall  be  filed 
in  term  time,  or  in  the  next  term  after  the  filing  thereof,  in  case  the  same 
shall  be  filed  in  vacation,  then  and  from  thenceforth  the  return  shall  stand 
and  be  confirmed,  and  such  return  confirmed,  altered,  or  amended  by 
the  Court,  and  any  order  thereupon  made  shall  bind  and  be  conclu- 
sive to  all  the  parties  to  the  proceedings,  and  all  persons  claiming  or 
deriving  any  estate,  right,  title,  or  interest  in  or  to  the  lands,  or  any 
part  thereof,  by,  from,  or  under  them,  or  either  of  them. 

If  any  of  the  proprietor8(^),  after  three  months'  notice  in  wri- 
ting given  to  them,  shall  neglect  or  refuse  well  and  sufficiently 
to  make  his  or  their  part  of  such  drain,  according  to  the  order 
of  such  commissioners,  it  shall  be  lawful  for  the  other  proprietor  and 
proprietors  to  make  such  drain,  and  then  to  sue  such  proprietors 
neglecting  to  make  their  part  of  such  drain  by  civil  bill,  at  the  as- 
sizes for  the  county  in  which  such  drain,  or  any  part  thereof,  lyeth, 
or  at  the  Quarter  Sessions,  if  in  the  county  of  Dublin,  for  such  sum 
of  money  as  their  part  or  proportion  of  such  drain  to  be  made  shall 
amount  unto :  provided,  that  no  one  proprietor(A)  shall  be  liable  to 
pay  more  than  one  shilling  and  sixpence  for  each  perch  in  length  of 
such  drain,  nor  be  compelled  to  pay  more  than  ten  pounds  in  the  whole 
towards  making  such  drain  in  any  one  year :  and  if  any  such(t)  pro- 
prietors shall  make  such  drain,  or  against  whom  any  sum  of  money 
shall  be  recovered  on  account  thereof,  happen  to  be  only  tenants  ^r 
life  or  yearSf  such  tenants,  after  the  determination  of  their  respective 
estates,  and  their  respective  executors,  administrators,  and  assigns,  shall 
hold  such  bogs,  or  lough,  or  ground  taken  in  from  the  sea,  until  they 
shall,  out  of  the  yearly  rents  and  profits,  be  paid  the  sums  following, 
that  is  to  say,  if  such  proprietor,  at  the  time  of  filing  such  return,  be 
possessed  of  a  term  less  than  seven  years,  then  until  he  be  paid  all  such 
sums  of  money  as  he  shall  have  expended,  or  have  been  recovered 
against  him  ;  but  if  at  such  time  such  proprietor  has  an  unexpired  term 
of  seven  years,  then  until  he  receive  three  parts  in  four  of  such  sum  of 
money ;  and  if  at  such  time  he  be  a  tenant  for  one  life,  or  by  the  cour- 
tesy, or  in  dower,  or  have  a  term  of  fourteen  years  unexpired,  then 
until  he  receive  two  parts  in  three  of  such  sum  of  money  :  and  if  he 
have  a  term  for  two  lives,  or  for  twenty-one  years  unexpired,  then  until 
he  be  paid  one-fourth  part  of  such  sum  of  money  expended  or  reco- 
vered ;  and  if  at  such  time  he  has  a  term  for  three  lives,  or  for  thirty- 


s 


)  Section  3.  (0  Section  5. 

(h)  Section  4. 
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one  years  unexpired,  or  any  greater  estate  or  term  than  thirty-one 
years,  or  three  lives,  such  proprietor  shall  have  no  payment  or  allow- 
ance upon  account  of  the  said  drain,  when  such  estate  or  term  is  deter- 
mined. 

By  the  Irish  Ordnance  Survey  Act(y),  after  reciting  the  expe- 
diency of  ascertaining  and  marking  out  the  reputed  boundaries  of  the 
several  parishes  and  townlands  in  Ireland,  it  is  enacted,  that  the  Lord 
Lieutenant  may  appoint  surveyors  to  ascertain  and  mark  out  the  re- 
puted boundaries  of  every  barony,  half-barony,  townland,  parish,  or 
other  division,  or  other  denomination  of  lands  in  Ireland ;  and  that  it 
shall  he{k)  lawful  for  any  such  surveyor  to  perambulate  the  boundaries 
of  such  townland,  parish,  or  division,  for  the  purpose  of  ascertaining 
the  same ;  and  after  such  boundaries  shall  have  been  ascertained  and 
marked,  the  same  shall  be,  and  be  deemed  the  boundaries  of  such  town- 
lands,  parishes,  or  other  divisions  respectively :  and  any  per8on(/)  in* 
terested  in  such  boundaries  is  authorized  to  appeal  to  the  justices  of 
the  peace  at  the  next  Quarter  Sessions  for  the  county  or  place  in  which 
the  boundary  line  objected  to,  or  any  part  thereof,  shall  be  situated: 
provided,  that  nothing  in  this  Act  contained  shall  affect  any  boundary 
of  land  with  relation  to  any  owner  or  claimant  of  any  such  land,  nor 
affect  the  title  of  any  such  owner  or  claimant  thereto. 

8.  In  proceeding  under  the  Boundary  Act(m),  a  petition  signed  by 
counsel  must  be  filed,  referring  to  the  Statute,  and  setting  out(i9)  the 
petitioner's  title  to  the  bogs  or  waste  lands,  and  also  the  titles  of  the 
several  other  persons  interested  in  the  property ;  that  there  was  an  an- 
cient drain  or  boundary  line  capable  of  being  traced  or  ascertained, 
which  had  been  encroached  on  by  the  occupiers  of  the  adjoining  lands, 
and  praying  a  commission  to  ascertain  the  old  boundary,  or  otherwise 
to  fix  a  new  boundary  :  and  if  no  old  boundary  be  discoverable,  the  pe- 
tition should  set  forth  the  extent  of  profitable  land  belonging  to  the 
petitioner,  situated  along  the  edge  of  the  bog  or  waste  land ;  an  order 
will  be  made(o)  in  the  first  instance  for  hearing  the  matters  of  the  pe- 
tition, and  directing  that  a  copy  of  the  petition  and  order  should  be 
served  thirty  days  before  the  day  appointed  for  the  hearing,  on  all  par- 
ties interested,  and  if  the  matter  of  the  petition  shall  be  answered  and 
controverted  by  any  of  the  parties,  it  must  be  heard  as  a  cause,  before 

(j)  6  Geo.  IV.  c.  99,  8.  7,  Irish.  Law  Rec-  41, 2nd  Ser. 

Ik)  Section  11.  (o)  In  re  Foster,  I  Law  Rec.   188. 

(0    Section  14.  2nd  Ser.;  3  Law  Rec.  41.  2nd  Ser.: 

(m)  5  Geo.  II.  c.  9,  Irish.  Richardson   o.  Browne,    2    How.   Eq- 

In)  2  How.   Eq.   Exch.  671 ;   /»  re  Exch.  676. 
Foster,  1  Law  Rec.   18B,  2nd  Ser. ;  3 
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the  commission  can  be  awarded.  Ail  persons  made  parties  to  the  peti- 
tion, or  having  any  estate  either  in  possession  or  in  remainder  in  the 
lands  sought  to  be  allotted,  or  having  any  reversionary  interest  expec- 
tant on  leases  for  lives(p)  renewable  for  ever  in  the  premises,  must  be 
8erved(9)  personally  with  a  copy  of  the  petition  and  order,  and  the  affi- 
davit of  service  must  state  there  were  no  other(r)  persons  in  possession 
of  the  premises  than  those  who  were  served.  The  5th  section  of  this 
Act  speaks  of  proprietors,  who  may(«)  happen  only  to  be  tenants  for 
lives  or  years,  and  it  was  contended,  that  lessees  were  proprietors 
within  its  meaning,  and  were  the  only  persons  necessary  to  be  served, 
but  the  true  construction  of  this  clause  requires  that  the  proprietors 
referred  to  must  be  owners  of  particular  estates  in  the  reversion,  for  a 
term  of  lives  or  years,  and  not  mere  lessees.  The  petition  being  in  the 
nature  of  original  process,  service  on  a  proprietor(/)  out  of  the  juris- 
diction of  the  Court,  though  effected  personally,  is  not  deemed  suffi- 
cient. The  expense  and  incumbrance  of  a  jury,  in  addition  to  seven 
commissioners,  besides  surveyors,  cause  this  mode  of  proceeding  to  be 
seldom  resorted  to,  and  where  the  property,  is  vested  in  trustees(tt), 
or  is  the  subject  of  fiunily  settlements,  has  been  found  unsatisfac- 
tory. 

9.  It  is  laid  down  in  Howard's  Equity  Exchequer(v),  that  where 
the  true  boundaries  between  two  or  more  proprietors  are  uncertain  and 
in  dispute,  although  the(u7)  parties  do  not  consent,  a  bill  in  equity  may 
be  filed  for  a  commission  of  perambulation,  in  order  to  trace  and  ascer- 
tain the  mearings  between  the  disputed  lands,  and  that  on  the  hearing 
of  the  cause,  a  commisiion(a;)  will  be  awarded,  empowering  the  com- 
missioners to  perambulate,  and  trace  out  the  mears  and  bounds,  and  to 
examine  such  witnesses  on  both  sides  as  should  be  produced  before 
them :  upon  the  teixkiniy)  of  the  commission  with  the  certificate  of 
the  commissioners,  and  the  depositions  taken  before  them,  publication 
is  to  be  passed,  and  the  boundaries  ascertained  by  the  commissioners 


(/))  Kelly  o.  Shelton,  1  Jones*  Exch. 
Rep.  555. 

(7)  Keon  r.  Lord  Kilmorey,  1  Jones' 
£xch.  Rep.  153. 

(r)  Westropp  v,  McDonnell,  1  Jones* 
£xch.  Rep.  619;  In  the  matter  of  John 
O'Brien,  3  Irish  Eq.  Rep.  161. 

(«)  Kelly  V,  Shelton,  1  Jones'  Exch. 
Rep.  559. 

(0  Keon  V.  Lord  Kilmorey,  1  Jones* 
Exch.  Rep.  153. 

(tt)  Anon.  3  Law  Rec.  41,  2nd  Ser. ; 


In  the  matter  of  John  O'Brien,  3  Irish 
Eq.  Rep.  161. 

Co)  2  How.  Eq.  Exch.  694-695. 

(to)  2  How.  Eq.  Exch.  694. 

(x)  Leicester  v.  Weldon,  in  Chan. 
Trin.  1751 ;  2  How.  Eq.  Exch.  695- 
700. 

{y)  See  Sir  Richard  Bolton's  Gene- 
ral Order  concerning  the  due  execution 
of  commissions  of  perambulation,  in 
O'Keeffe's  Rules  and  Orders,  page  1, 
4th  Feb.  1639. 
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»ball  be  established,  or  if  the  evidence  be  unsatisfactory,  an  issne  will 
be  directed,  and  a  decree  pronounced  according  to  the  merits  of  the 
ease.  This  jurisdiction  appears  to  have  been  derived  from«  or  confirmed 
by  the  Irish  Statute(2:)  8  Geo.  I.  c.  5,  by  which  it  is  enacted,  that  if 
any  proprietor  shall  refuse  to  settle  and  ascertain  the  mears  and  bounds 
between  his  lands,  and  the  lands  of  any  person  requiring  the  same,  in 
order  to  have  fences  made,  then  such  proprietor  so  refumng  shall  be 
compellable  by  bill  in  equity,  or  commissioB  of  perambulation,  to  fix, 
adjust,  settle,  and  ascertain  the  mears  and  bounds  between  his  lands, 
and  the  lands  of  the  person  requiring  such  fence  to  be  made.    The  au- 
thority of  Irish  Courts  of  Equity  to  settle  the  boundaries  of  adjacent 
estates,  the  property  of  independent  proprietors,  does  not  seem  to  be 
confined(a)  to  such  cases  as  furnish  circumstances  of  a  nature  pecu- 
liarly equitable,  but  that  the  mere  confusion  of  boundaries  will  be  suf- 
ficient to  warrant  their  interference.     A  bill  for  this  purpose  should 
state  the  plaintiff's  title,  the  confusion  of  boundaries,  his  desire  to  have 
fences  made,  an  application  to  the  adjoining  proprietors  to  adjust  the 
mearings  for  that  purpose,  the  nature  of  their  titles,  and  thdr  refusal, 
and  should  pray  a  commission  of  perambulation  to  settle  and  asoertaia 
the  boundaries,  and  an  injunction  to  put  the  plaintiff  into  possession  of 
such  part  as  should  appear  to  have  been  encroached  upon  by  the  de- 
fendants, but  a  bill  of  this  description  (6)  should  not  require  any  disco- 
very of  the  title  deeds  belonging  to  the  defendants. 

It  is  considered  that  such  a  plenary  suit  would  be  attended  with 
less  inconvenience  and  expense  than  a  petition  under  the  Boundaiy 
Act,  even  where  the  latter  remedy  would  be  applicable,  as  the  inter- 
vention of  a  jury  would  not  be  necessary,  and  the  proceedings  under 
the  commission  would  be  similar  to  those  adopted  under  a  decree  for 
partition.  All  person8(c)  interested  in  the  premises  must  be  nuKie 
parties  to  a  bill  for  a  commission  to  ascertain  boundaries,  so  that  a  t€^ 
nant  for  life,  in  the  absence  of  those  entitled  in  reversion,  cannot  main- 
tain the  suit,  although  in  a  bill  for  partition  of  an  undivided  estate,  a 
tenant  for  life(c/),  or  for  a  long  term  of  years(e),  may  procure  a  decree 
without  bringing  the  reversioners  before  the  Court. 

10.  By  the  Irish  Statute(/)  40  Geo.  III.  c.  71,  it  is  enacted,  that 

(z)  8  Geo.  I.  c.  5,  Irish.  38. 

(a)  See  0'Keeffe*s  Rules  in  Chancery,  (c)  Rajley  r.  Best,  1  Rusi.  &  M.  669. 

p.  6, 4th  Feh.  1639 ;  but  see  Fitzgerald  v.  (c^)  Wills  v.  Slade,  6  Ves.  498. 

iLord  Norburj,  cited  1  Jones,  557.  (e)  Baring  v.  Nash,  I  Vet.  &  B.551. 

(6)  Hungerford  v.  Goreing,  2  Vern.  (/)  40  Geo.  IIL  c.  71,  «•  I, 
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whenerer  any  cattle  or  beasts  shall  be  distrained  for  trespass  or  dami^e 
feasant^  it  shall  be  lawful  for  any  justice  of  the  peace  residing  in  the 
parish  where  such  distress  shall  be  taken,  or  in  any  parish  immediately 
adjoining  thereto,  upon  complaint,  to  take  security  for  the  trespass  de- 
manded, and  immediately  to  issue  an  order,  under  his  hand  and  seal,  to 
the  pound-keeper,  or  other  person  in  whose  custody  such  cattle  or 
beasts  may  be,  to  deliver  them  to  the  owner,  upon  being  paid  the  sum 
demanded,  together  with  such  usual  fee  as  such  pound-keeper  is  enti- 
tled to  demand,  and  to  summon,  within  twenty-four  hours,  the  parties 
ooneemed  before  him,  and  to  require  each  party  to  name  one  land- 
holder residing  in  such  parish,  or  some  parish  immediately  adjoining 
thereto,  as  arbitrators(^)  to  appraise  and  value  the  damage  done,  and 
in  case  the  arbitrators  shall  not  agree,  such  justice  may  name  any  third 
person  as  umpire ;  which  arbitrators,  or  umpire,  as  the  case  may  be, 
so  appointed,  shall  proceed  to  value  the  damage  done,  and  shall  make 
a  true  award,  according  to  the  best  of  their  skill  and  judgment,  upon 
oath,  and  shall  certify  the  same  under  his  or  their  hands,  to  such  jus- 
tice, who,  upon  receipt  of  such  certificate,  shall  issue  an  order  to  the 
pound-keeper,  or  other  person  in  whose  custody  such  cattle  or  beasts 
may  be,  to  pay  over  to  the  person  sustaining  the  damage  the  sum  so 
awarded,  and  return  to  the  owner  of  the  cattle  the  overplus,  if  any  shall 
remain ;  but  if  the  parties  concerned  shall  agree  to  appoint  one  land- 
holder as  arbitrator  to  value  the  damage  done,  it  shall  be  lawful  for 
such  justice,  upon  receiving  the  award  of  such  arbitrator  certified  under 
his  hand,  to  proceed  in  like  manner  as  if  it  were  the  award  of  two  arbi- 
trators ;  and  if  any  person,  at  whose  suit  such  distress  shall  have  been 
taken,  shall  refuse  or  neglect  to  obey  the  summons,  or  to  appoint  such 
arbitrators  as  required,  the  justice  may  proceed  to  hear  the  cause  in  a 
summary  manner,  and  may  order  the  cattle  or  beasts  to  be  delivered  to 
the  owner,  paying  the  pound-keeper  the  usual  fees ;  but  that  no  such 
order  shall  be  issued,  if  it  appear  that  the  cattle  or  beasts  were  dis- 
trained for  the  purpose  of  ascertaining  the  title  to  any  lands,  or  for 
rent. 

The  sixth  section,  after  reciting  that  great  inconveniences  arise 
from  there  not  being  any  legal  fixed  rates  of  trespass,  enacts,  that  it 
shall  be  lawful  for  the  justices  at  their  quarter-sessions,  from  time  to 
time,  to  fix  and  alter,  as  occasion  may  require,  the  several  rates  of  tres- 
pass to  be  paid  for  every  horse,  mare,  gelding,  mule,  ass,  black-beast, 
bull,  ram,  sheep,  goat,  or  pig,  respect  being  had  to  the  season  of  the 

{g)  See  7  Geo.  IV.  c.  42,  jnat, 
2z2 
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year,  and  state  of  the  land  trespassed  upon  :  provided  that  nothing 
therein  contained  shall  prevent  any  person  from  recovering  greater  da- 
mage, if  awarded  by  such  arbitrators. 

By  the  eighth  section,  after  reciting  that  many  trespasses  and  dis- 
putes happen  in  consequence(A)  ofthe  insufficiency  of  mears  and  fences 
of  land,  it  is  enacted,  that  if  it  shall  appear  to  any  proprietor,  occupier, 
or  tenant  of  any  lands,  that  the  mears  and  fences  between  his  lands  and 
the  lands  next  adjoining  are  insufficient,  and  that  he  shall  complain 
thereof  to  any  justice  of  the  peace,  it  shall  be  lawful  for  such  justice  to 
summon  the  proprietor,  occupier,  or  tenant  of  the  adjoining  lands,  and 
to  require  him,  with  the  person  so  complaining,  to  appoint  arbitrators 
as  aforesaid,  and  in  case  such  arbitrators  shall  not  agree,  then  such  jus- 
tice may  appoint  an  umpire,  to  ascertain  the  state  of  such  mears  and 
fences,  and  to  make  a  division  thereof  in  cases  where  no  division  had 
been  theretofore  made,  which  arbitrators  and  umpire  respectively  shall 
be  sworn  to  do  justice  between  the  parties,  to  the  best  of  their  skill  and 
judgement :  and  if  such  persons  so  appointed  shall  find  that  the  fences 
are  insufficient,  they  shall  also  estimate  what  sum  will  be  necessary 
effectually  to  repair  the  same,  and  also  what  proportion  thereof  ought 
to  be  paid  by  each  party,  and  also  what  proportion  of  such  mears  and 
fences  ought  to  be  kept  in  repair  by  each  party  ;  and  they  shall  certify 
the  same  to  such  justice,  who,  upon  receipt  of  the  certificate,  may  !»• 
sue  an  order,  under  his  hand  and  seal,  to  each  party,  to  repair  such 
mears  and  fences,  stating  in  his  order,  the  proportion  of  expenses  that 
each  party  is  to  be  at  in  repairing  the  same,  as  also  the  proportion  of 
such  mears  and  fences  which  each  party  is  to  keep  in  repair :  and  if 
either  party  shall  refuse,  or  for  the  space  of  three  months  neglect  to 
repair  his  proportion  of  the  mears  and  fences,  then  it  shall  be  lawful 
for  the  party  who  shall  be  willing  so  to  do,  to  proceed  to  repair  the 
whole  of  such  mears  and  fences,  and  the  party  having  so  refused  or  ne- 
glected, shall  pay  to  the  person  who  shall  have  repaired  the  same,  such 
proportion  of  the  expense  of  repairing  them,  as  the  arbitrators  or  um- 
pire shall  have  certified  to  the  justice,  that  such  person  ought  to  have 
paid  towards  repairing  them ;  to  be  recovered  by  distress  and  sale  of 
his  goods  and  chattels,  by  warrant  under  the  hand  and  seal  of  such  jus- 
tice, or  by  civil  bill,  with  double  costs(t),  provided  such  sum  does  not 
exceed  in  the  whole  the  sum  of  £20,  and  that  such  sum  shall  not  ex- 
ceed the  rate  of  two  shillings  for  every  perch  to  be  repaired,  and  that 

(A)  See  the  Irish  Stat.  8  Geo.  I.  c.  5.      5  &  6  Vict.  c.  97,  s.  2. 
(0  Reduced  to  siDgle  costs  by  Stat. 
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such  sum  shall  appear  to  have  been  really  and  bond  fide  expended,  and 
to  be  a  just  and  reasonable  charge. 

Any  person  refusing  to  repair  such  mears  and  fences,  shall  have  no 
remedy  for  involuntary  trespass  committed  by  the  cattle  of  a  proprietor, 
occupier,  or  tenant  of  neighbouring  land,  occasioned  by  default  of  the 
offending  party  in  mending,  preserving,  or  repairing  his  part  of  such 
fences ;  and  if  his  cattle  trespass  on  the  neighbouring  land,  they  shall 
be  liable  to  treble  trespass,  which  shall  be  awarded  by  such  arbitrators 
or  umpire  ;  but  nothing  contained  in  this  Act  is  to  avoid  any  covenant 
or  contract  made  between  landlord  and  tenant,  for  fencing  or  enclosing 
lands. 

By  the  Statute(jf)  7  Geo.  IV.  c.  42,  after  reciting  the  preceding 
Act,  it  is  enacted,  that  it  shall  be  lawful  for  the  magistrates  assembled 
at  any  quarter-sessions,  not  less  than  three  magistrates  being  present, 
to  appoint  any  number  of  persons  not  exceeding  three,  resident  in  each 
parish  in  the  county,  county  of  a  city,  or  county  of  a  town,  to  act  as 
appraisers  and  arbitrators  in  such  parish,  or  in  such  number  of  adjacent 
parishes  as  such  magistrates  shall  define  and  fix ;  and  that  such  magis- 
trates so  assembled,  from  time  to  time,  in  their  quarter-sessions,  not 
less  than  three  being  present,  may  suspend,  or  remove  all  or  any  of 
such  appraisers  and  arbitrators,  and  appoint  others  in  their  room,  and 
shall  also  fix  the  rate  of  remuneration  to  be  paid  to  such  appraisers  and 
arbitrators  in  the  execution  of  their  duty,  and  may  vary  the  amount 
thereof  from  time  to  time :  and  in  order(;^)  to  avoid  the  impounding  of 
cattle,  it  is  enacted,  that  where  animals  of  any  description  shall  be 
found  trespassing,  or  damage  feasant^  and  the  rates  of  damage  to  be 
paid  for  such  trespass  shall  have  been  fixed  by  the  magistrates,  in  pur- 
suance of  the  recited  Act,  it  shall  be  lawful  for  the  person  entitled  to 
such  rates  of  damage  to  take,  drive,  or  send  such  animals  to  their 
owner,  or  the  known  steward  or  herdsman  of  the  owner,  or  to  shew 
such  owner,  or  his  known  steward  or  herdsman,  the  animals  in  the  act 
of  trespassing;  and  if  such  owner,  or  his  known  steward  or  herdsman, 
shall  be  satisfied  that  such  trespass  has  been  actually  committed,  it 
dhall  be  lawful  for  such  owner,  and  he  is  required  to  pay  such  rates  of 
damage  so  fixed,  and  in  such  cases  the  animals  so  trespassing  shall  not 
be  impounded  :  and  in  case  the  owner  of  any  such  animals  shall  not 
pay  the  amount  of  such  fixed  rate  of  damage,  it  shall  be  lawful  for  the 
party  aggrieved  by  such  trespass,  instead  of  impounding  them,  to  make 
his  complaint  to  the  magistrates  assembled  in  petty  sessions  for  the  dis- 

0)  7  Geo.  IV.  c.  42,.  Irish.  C^)  Section  2. 


710  DISSOLUTION  OF  THE  TENANCY. 

trict  where  the  parties  reside ;  and  such  magistrates  diall  sammon  the 
owner  of  the  animals  so  trespassing,  or  his  steward,  or  herdsman,  to 
appear  before  them,  and  it  shall  be  lawful  for  such  magistrates,  upon 
proof  of  the  service  of  such  summons,  to  inquire  and  examine  into  the 
matter  of  such  complaint :  and  upon  satisfactory  proof  of  such  tres- 
pass,  and  of  neglect  or  refusal  to  pay  the  rate  of  damage  for  such  tres- 
pass so  fixed,  to  issue  their  warrant  to  levy  such  rate  of  damage  for 
such  trespass,  together  with  such  reasonable  costs  for  loss  of  time  as 
such  magistrates  shall  think  fit,  to  be  paid  to  the  plaintiff;  unless  it 
shall  appear  to  the  satisfaction  of  such  magistrates,  that  the  defendant 
had  sufficient  grounds  to  justify  the  non-payment  of  the  rate  of  damage 
for  such  trespass. 

In  all  cases(/)where  it  shall  happen  that  the  rate  of  damage  forany 
particular  description  of  trespass,  which  shall  be  the  subject  of  any  com- 
plaint between  parties,  shall  not  have  been  fixed  by  the  magistrates ; 
or  where  any  damage  so  complained  of  shall  exceed  the  rates  so  fixed; 
or  where  the  neglect  or  refusal  to  pay  any  such  demand,  on  account 
of  trespass  or  damage,  shall  arise  out  of  the  neglect  or  refusal  of  the 
complainant  to  keep  his  fences  in  a  proper  state  of  repair ;  or  the  owner 
of  animals  complained  against  as  having  been  trespassing,  shall  neglect 
or  refuse  to  appoint,  or  concur  in  the  appointment  of  an  arbitrator,  for 
twenty-four  hours  after  complaint  made :  then  it  shall  be  lawful  for  the 
person  making  such  complaint,  to  call  upon  any  person  who  shall  have 
been  appointed  under  the  authority  of  this  Act  to  be  an  appraiser, 
or  arbitrator,  for  the  place  within  which  such  trespass,  or  damage, 
shall  be  alleged  to  have  been  committed ;  and  such  appraiser  and  arbi- 
trator shall  proceed  without  delay  to  view  the  place,  and  to  inquire  into 
the  matter,  and  to  estimate  the  amount  of  a  fmr  and  reasonable  com- 
pensation to  be  paid  for  such  damage  ;  and  to  view  the  state  of  the 
fences  between  the  parties,  and  to  ascertain  and  determine  by  whose 
neglect  or  refusal  such  trespass,  and  the  damage  arising  therefirom, 
shall  have  been  committed  and  caused ;  and  such  appraiser  and  arbitra- 
tor shall  give  a  certificate  in  writing,  signed  with  his  hand,  of  the 
amount  of  damage  incurred,  and  specifying  by  whose  act  or  neglect 
«uch  damage  was  caused,  and  also  his  opinion  of  the  state  of  the  fences, 
end  by  whom  the  same  ought  to  be  repaired  :  and  in  case(m)  the  amount 
of  damage  so  certified  shall  not  be  paid  by  the  person  stated  in  such 
certificate  to  be  liable  to  pay  the  same,  it  shall  be  lawful  for  the  person 
aggrieved  to  apply  to  the  magistrates  at  petty  sessions,  not  less  than 

(0  Section  3.  (m)  Section  4. 
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two  of  such  magistrates  being  present,  and  such  magistrates  shall  sum- 
mon the  parties  to  appear  before  them,  and  shall  examine  into  and  de- 
termine the  matter  of  such  complaint ;  and  if  they  shall  be  of  opinion, 
that  the  certificate  and  award  of  such  appraiser  are  just  and  equitable, 
such  magistrates  shall  issue  their  warrant  to  cause  the  amount  of  dap- 
mage  so  specified  in  such  certificate,  together  with  reasonable  costs  for 
loss  of  time,  to  be  levied  by  distress  and  sale  of  the  goods  of  the 
offi^der. 

Whenever  it  shall  appear(n)  that  the  trespassing  of  animals,  or  any 
injury  relating  thereto,  shall  be  occasioned  to  or  sufiered  by  any  per- 
son, in  consequence  of  the  bad  or  imperfect  state,  or  destruction  of  any 
fences,  and  the  person  aggrieved  thereby  shall,  pursuant  to  such  re- 
cited Act,  or  to  this  Act,  have  laid  his  complaint  before  a  magistrate, 
and  arbitrators  shall  have  been  appointed  under  such  recited  Act,  or 
called  upon  to  act  under  this  Act,  and  shall  have  estimated  the  sum 
necessary  for  the  repair  of  such  fences,  and  the  proportion  of  money  to 
be  paid,  and  also  the  proportion  of  fences  to  be  kept  in  repair  by  each 
or  any  of  the  parties,  and  shall  have  certified  the  same  to  the  magis- 
trates, then  it  shall  be  lawful  for  such  magistrate,  and  he  is  required  to 
call  upon  such  arbitrators  to  add  to  their  certificate  a  specification  of 
the  time  within  which  every  such  party  shall  execute  such  repairs,  and 
the  arbitrators  shall  specify  such  time  accordingly ;  and  such  magis- 
trate, if  he  shall  think  fit,  shall  thereupon  issue  an  order,  under  his 
hand,  requiring  every  such  party  to  make  or  repair  the  fences,  or  pro- 
portion offences,  within  the  time  so  specified:  and  if  either  party  ne- 
glect, or  refuse  to  make  or  repair  such  fences,  in  manner,  and  within 
the  time  so  specified,  it  shall  be  lawful  for  such  magistrate  to  order  and 
authorize  the  other  party  forthwith  to  make  or  repair  the  whole  of  such 
fences  so  estimated  ;  and  the  person  who  shall  so  repair  the  whole  of 
such  fences,  may  apply  to  the  magistrates  assembled  at  any  petty  ses- 
sions, to  recover  the  proportion  of  the  expense  incurred  by  him,  in  res- 
pect of  the  defaulting  party;  and  the  magistrates  at  such  petty  sessions 
shall,  in  all  cases  where  the  sum  awarded  by  them  shall  not  exceed  five 
pounds,  issue  their  warrant  to  cause  the  same  to  be  levied  by  distress 
and  sale  of  the  goods  of  the  offender,  and  to  be  paid  to  the  party  ag- 
grieved :  and  where  the  sum  shall  exceed  five  pounds,  it  shall  be  law- 
ful for  the  magistrates,  and  they  are  required  to  examine  into  the 
matter,  and  to  give  a  certificate  signed  by  them  to  either  party,  stating 
their  opinion  and  decision  on  the  case  ;  and  such  certificate  shall  be  ad- 

(n)  Sections. 
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mitted  in  evidence  on  the  trial  of  any  action  which  may  be  instituted 
to  recover  such  larger  amount. 

Whenever  any  person (o)  shall  complain  of  damage  sustained  from 
animals  trespassing,  or  by  reason  of  the  want  or  insufficiency  of  fieni^s, 
and  it  shall  appear  that  such  person  so  complaining  shall  have  been  of- 
fered a  fair  and  reasonable  compensation  for  such  trespass,  and  shall 
have  refused  the  same,  and  shall  have  refused  or  neglected  to  appoint 
arbitrators,  and  shall  nevertheless  persist  in  impounding  such  animals, 
it  shall  be  lawful  for  the  magistrates  before  whom  such  complaint  shall 
be  made,  to  hear  and  determine  such  complaint,  and  to  allow  and  order 
any  reasonable  costs  to  be  levied  and  paid  to  the  party  aggrieved  by 
such  refusal  or  neglect  of  the  party  complaining ;  and  in  case  of  neglect 
or  refusal  to  pay  such  costs,  to  issue  their  warrant  to  cause  the  same  to 
be  levied  by  distress,  to  be  paid  to  the  party  aggrieved. 

By  the  Statute(p),  9  Geo.  IV.  c.  56,  s.  23,  it  is  enacted^  that  if 
any  person  shall  unlawfully  and  maliciously  break,  throw  down,  or  in 
anywise  destroy  any  fence  of  any  description  whatsoever,  or  any  wall, 
style,  or  gate,  or  any  part  thereof  respectively,  every  such  offender, 
being  convicted  before  a  justice  of  the  peace,  shall  for  the  first  offence 
forfeit  and  pay  the  amount  of  the  injury  done,  and  also  such  sum  of 
money,  not  exceeding  five  pounds,  as  to  such  justice  shall  seem  meet: 
and  if  any  person  so  convicted  shall  afterwards  be  guilty  of  any  of  the 
said  offences,  and  shall  be  convicted  thereof  in  like  manner,  every  such 
offender  shall  be  committed  to  the  common  gaol,  or  house  of  correction, 
there  to  be  kept  at  hard  labour  for  such  term,  not  exceeding  twelve 
months,  as  the  convicting  justice  shall  think  fit. 

11.  Where  cattle,  which  are  pasturing  on  a  farm  by  leav€{g)  of  the 
owner,  or  are  passing  along  a  highway,  escape  into  another's  land, 
through  defect  of  fences,  which  such  other  person  is  bound  to  repair, 
no  action  lies  against  the  proprietor  of  the  cattle  for  the  damage, 
because  it  was  the  tenant's  own  fault  that  his  fences  were  not  kept  in 
repair.  However,  if  the  tenant  give  notice  to  the  owner  of  the  cattle, 
that  they  are  trespassing  on  his  land,  and  the  owner  suffer  them  to  re- 
main after  such  notice,  the  cattle  may  be  distrained  for  any  subsequent 
damage(r)  done,  or  an  action  of  trespass  lies  against  the  owner  of  the 
cattle  for  the  injury.     The  tenant  may  state  the  fact  of  notioe(tf)  in  his 

{())  Section  6.  B. ;  Edwards  v.  Halinder,  2  Leon.  93. 

Cp)  9  Geo.  IV.  c.  56,  8.  23,  Irish ;  7  (*)  Poole  v.  Longuevill,  2  Saund.  285, 

k  B  Geo.  IV.  c.  30,  s.  23,  Englibb.  note  4,  290,  note  7 ;  Kimp  o.  Cruwee,  i 

(g)  Dovaston    r.   Payne,   2    H.   Bla.  Lutw.   1573-1580;    1   Ld.  RaTm.  167. 

526  ;   Anon.  3  Wils.  126.  S.  C. ;  Com.  Dig.  Pleader,  (3  M.  29). 

(r)  Year  Book,  22  Edw.  IV.  fo.  49, 
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replication,  by  way  of  new  assignment  to  a  plea  of  escape  through  in- 
sufficiency of  fences,  in  case  trespass  shall  be  brought  for  damage  done 
by  the  cattle,  or  the  fact  of  notice  may  be  replied  to  a  similar  plea  in 
bar,  if  a  distress  be  made  for  the  damage,  and  the  owner  of  the  cattle 
bring  replevin. 

If  cattle  trespass  upon  another's  land  in  consequence(^)  of  defective 
fences,  which  the  tenant  was  bound  to  repair,  such  want  of  repair  will 
afford  no  excuse  for  the  injury,  where  the  cattle  were  trespassing(u)  on 
the  adjoining  land  from  which  they  escaped,  or  where  they  had  been  wan- 
dering on  the  highway.  If  cattle  escape  into  an  adjoining  field,  through 
defect  of  fences  which  the  tenant  of  the  close  is  bound  to  repair,  the 
tenant  is  justified  in  driving  them  back  into  the  field  from  which  they 
escaped,  but  is  not  warranted  in  driving  them  out  of  his  own  field(v) 
into  the  highway,  and  leaving  them  there.  If  a  stranger's  cattle  escape 
into  another's  land,  by  breaking  fences  which  were  free  from  defect,  or  if 
the  tenant  of  the  land,  where  the  distress  is  taken,  is  not  obliged  to  repair 
the  fences,  although  they  are  defective,  such  cattle  may  be  distrained  for 
rent,  even  bejbre(w)  they  are  levant  and  couchant :  but  if  the  cattle  es- 
cape through  defect  of  fences,  which  the  tenant  of  the  lands  was  bound 
to  repair,  cattle  are  not  liable  to  the  landlord's  distress  for  rent,  though 
they  had  beeu(a?)  levant  and  couchant,  unless  the  owner  of  the  cattle, 
qfier  notice  of  the  trespass,  neglect  or  refuse  to  drive  them  away,  be- 
cause  the  landlord  cannot  be  suffered  to  take  advantage  of  his  own 
wrong.  Any  person  refusing  or  neglecting  to  repair  fences,  made  pur- 
suant to  the  provisions  of  the  Irish  Statutes(^),  8  Geo.  I.  c.  5,  or  40 
Geo.  III.  c.  71,  cannot  maintain  any  action  for  involuntary  trespass, 
committed  by  cattle  belonging  to  the  occupiers  of  neighbouring  lands, 
by  reason  of  the  defect  of  such  fences. 

12.  Ditches  and  fences  between(z)  adjoining  estates  are  presumed 
to  be  party  boundaries  in  default  of  evidence  to  the  contrary,  and  each 
proprietor  is  bound  to  contribute  equally  to  their  maintenance  and  pre- 
servation. This  presumption  is  rebutted  where  the  whole  of  the  soil 
dug  out  of  a  drain  or  trench  is  thrown  up  and  forms  a  bank  exclusively 

(0  Dovaston  v.  Payne,  2  H.  Bla.  527,  (x)  Poole  v.  Longuevil,  2  Saund.  290, 

and  see  the  Irish  Statute,  40  Geo.  IlL  c.  note  7 ;  Jones  v.  Powell,  5  B.  &  Cress. 

71,  8.  7,  ante.  649. 

(tt)  Right  V.  Baynard,  1  Freem.  379.  (y)  8  Geo.  I.  c.  5,  Irish;  40  Geo.  III. 

(o)  Carruthers  v.  HoIlis,8  Ad.  &  £11.  c.  71,  Irish. 

1 13 ;  3  Nev.  &  P.  246,  S.  C.  (z)  Vovez  le  Code  Civil  Francais,  No. 

(lo)  Jones  0.  Powell,  5  B.  &  Cress.  666,  a  No.   670;    Appendix,  No.  15: 

647;  8  D.  &  Ry.  416,  S.  C. ;    3   Bla.  Pardessus  traite  des   Servitudes,  270, 

Comoi.  8.  7'"' .  Edition. 
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on  one  side,  because  a  party  enclo8ing(a)  land  makes  his  ditch  upon 
the  extremity  of  his  own  ground,  and  throws  up  a  bank  on  his  own  ride 
out  of  the  excavated  contents  of  the  ditch,  so  that  the  land  constituting 
the  ditch  or  trench,  though  on  the  outside  of  the  bank,  in  point  of  law, 
forms  part  of  the  enclosure.  If  there  are  two  ditches,  one  on  each  side 
of  an  old  hedge,  or  if  there  be  an  old  bank  without  any  apparent  trendi 
at  either  side,  or  if  a  bank  be  raised  at  both  sides  of  a  trench,  it  will 
prima  fajcie  be  deemed  a  common  boundary,  unless  the  property  can  be 
ascertained  to  belong  exclusively  to  either  party,  from  the  exercise(6) 
of  acts  of  ownership  upon  or  about  it,  such  as  felling  timber,  taking 
loppings,  scouring  the  ditches,  or  making  repairs.  So  where  lands 
abutting  on  a  ditch  and  a  lane,  on  each  side,  belong  to  different  owners, 
the  presumption  is,  that  a  hedge  and  ditch  on  one  side(c)  belong  to 
the  occupier  of  the  laud  on  that  side. 

Where  proprietors  in  severalty  of  adjoining  premises  build  a  boun- 
dary wall  at  their  joint  expense,  each  has  a  right  to  the  use  of  the  wall, 
but  they  are  not  tenants  in  common(<i)  of  the  wall,  which  must  follow 
the  property  in  the  land  on  which  it  is  built,  and  each  may  maintain 
trespass  against  the  other,  for  any  injury  done  to  the  part  of  the  wall 
standing  on  his  own  soil :  the  true  nature  of  such  an  interest  is,  that 
each  is  tenant  in  severalty  of  his  own  moiety  of  the  wall,  with  cro6s(e) 
rights  of  easement  in  the  moiety  belonging  to  his  companion.  If  a  row 
of  houses  is  built,  and  the  owner  of  the  entire  row  conveys  separate 
houses  to  different  persons,  the  purchaser8(y )  of  adjoining  houses  be- 
come tenants  in  common  of  an  undivided  interest  in  the  whole  wall,  as 
it  could  not  be  intended  that  each  party  was  to  have  the  right(^)  of 
cutting  the  wall  in  halves.  Where  it  is  not  known  under  what  dream- 
stances  the  wall  was  built,  it  may  be  reasonably  presumed  that  it  was 
erected(A)  on  the  undivided  property  of  both,  and  belongs  to  the  par- 
ties as  tenants  in  common :  and  where  such  an  ancient  wall  is  pulled 
down  by  one  of  the  tenants  in  common,  with  the  intention  of  rebuilding 
it,  and  a  new  wall  is  built  of  greater  height,  such  a  destruction  of  the 
wall  does  not  entitle  one  of  the  tenants  in  common  to  maintain  trespass 
against  the  other. 


(a)  Vowlee  o.  Miller,  3  Taunt.  137, 
by  Lawrence,  J.  ;  Doe  dem^  Prmg  v, 
Pearsey,  7  B.  &  Creaa.  307,  by  Holroyd, 
J. ;  9  Dowl.  &  Ry.  908,  S.  C. ;  Code 
Civil,  No.  668:  Le  foss6  est  cenii§  ap- 
partenir  exclusivement  k  celtu  du  cote 
duquel  le  rej^t  se  trouye. 

(i)  Guy  «.  West,  2  Selw.  N.  P.  1342. 

(c)  Noye  0.  Reed,  1  ManiK  &  Ry.  65, 
by  Bayley,  J. 


(<£)  Matts  o.  Hawkins,  5  Taunt.  20  ; 
Hutchinson  r.  Mains,  Ale.  &  Nap.  15j. 

(e)  Wiltshire  v.  Sidford,  1  Mann.  & 
Ry.  404-408,  by  Littledale*  J.,  and  see 
the  note ;  8  B.  &  Cress.  259,  note. 

(/)  Wiltshire  ».  Sidford,  1  M.  &  Ry. 
404,  by  Holroyd,  J. 

Q)  Wiflford  ».  Gill,  Cro.  Elia.  269. 

(A)  Cubitt  V.  Porter,  8  B.  &  Cress. 
257 ;  2  Mann.  &  Ry.  267. 


BOUNDARIES  AND  FENCES.  716 

By  the  Irish  Statute(t)  40  Geo.  III.  c.  71,9. 11,  after  reciting  that 
farms  aod  lands  are  often  divided  by  doable  ditches,  and  that  disputes 
frequently  arise  reladve  to  the  property  of  such  double  ditches,  and 
that  it  would  tend  to  the  improvement  of  such  lands  and  prevent  dis- 
putes, if  the  tops  of  such  double  ditches  were  planted  with  timber  trees, 
it  is  enacted,  that  it  shall  be  lawful  for  the  occupiers  of  lands  at  either 
side  of  such  double  ditches,  to  plant  them  with  timber  trees  for  their 
mutual  benefit,  and  at  their  mutual  expense :  and  if  either  party  shall 
refuse  to  pay  his  proportion  of  planting  such  ditches,  having  been  de- 
manded in  writing  so  to  do,  it  shall  be  lawful  for  the  other  party,  in  twelve 
months  after  such  notice  being  served,  to  plant  all  such  double  ditches, 
and  to  oonvert  to  his  use  all  such  dmber  trees  as  shall  be  planted  there- 
on, and  registered  pursuant  to  the  Statute ;  and  that  it  shall  be  lawful 
for  the  party  so  planting  to  impound  any  beast  caught  trespassing  on 
any  part  of  such  double  ditch,  and  recover  damages  as  on  other  lands. 

13.  Every  person  is  bound,  by  the  general  rule  of  law,  to  take  care 
that  his  cattle  do  not  wander  from  his  own  land(j),  and  trespass  on  the 
lands  of  others :  he  is  under  no  legal  obligation  to  keep  up  fences(A) 
between  adjoining  closes  of  which  he  is  the  owner,  and  even  where  ad- 
joining lands,  which  have  once  belonged  to  different  persons,  one  of 
whom  was  bound  to  repair  the  fences  between  both,  afterwards  become 
the  property  of  the  same  person,  the  pre-existing  obligation  to  repair 
the  fences  is  destroyed  by  unity  of  ownership :  and  where  the  person 
who  has  so  become  the  owner  of  the  entirety,  afterwards  parts  with  one 
of  the  two  closes,  the  obligation  to  repair  the  fences(/)  will  not  revive, 
unless  express  words  be  introduced  into  the  conveyance  for  that  pur- 
pose. If  the  owner  of  two  hundred  acres  in  a  common  moor  enfeoff 
another  person  of  fifty  acres,  the  purchaser(i»)  is  by  law  bound  to  en- 
close, or  to  keep  his  cattle  within  the  fifty  acres,  and  the  owner  of  the 
residue  of  the  waste  incurs  a  similar  responsibility,  for  if  the  cattle  of 
either  escape  within  the  other's  limits,  they  may  be  distrained  damage 
feasant^  for,  it  is  said,  the  law(n)  bounds  every  man's  property,  and  is 

his  fence. 

14.  Occupiers  of  land  are  bound  by  the  implied  obligation  arising 

(t)  40  Geo.  III.  c.  71,  8.  11,  Irish.  Thos.  Raym.  192,  S.  C. 

(jf)  Boyle  t7.  Tamlyn,  6  B.  &  Cress.  (m)  3  Dyer,  372,  B.,  case  10;  Com. 

829;  9  D.  &  Ry.  430,  S.  C.  ;  Church-  Dig.  Droit  (M.  2) ;  Boyle  v.  Tamlyn, 

ill  17.  Evans,  1  Taunt.  329.  6  B.  &  Cr.  329  ;  9  D.  &  Ry.  430,  S.  C. ; 

(A)  Sagevill  v.  Midward,  Year  Book,  Tenant  v,  Goldwin,  2  Ld.  Raym.  1089- 

22  Hen.  VI.  fo.  7,  plac.  12;  Bro.  Abr.  1092 ;  6  Mod.  811^14,  S.  C. 
Cnria.  Claud,  plac.  2.  (a)  Star  v,  Rookesby,  1  Salk.  385. 

(/)  Polus  V.  Henstock,  1  Ventr.  97; 
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from  the  relation  between  landlord  and  tenant,  and  without  any  express 
agreement  for  that  purpose,  to  keep(o)  the  fences  of  demised  premises 
in  repair';  and  the  landlord(/7)  may  sustain  an  action  against  his  tenant, 
upon  the  implied  contract,  for  neglecting  to  do  so,  by  reason  of  the  in- 
jury done  to  the  inheritance:  if  a  fanner  suffer  any  injury  in  conse- 
quence of  defect  in  the  fences  of  an  adjoining  close(9),  an  action  can 
only  be  maintained  against  the  tenant  in  possession  who  suffered  the 
fences  to  decay,  and  does  not  lie  against  the  landlord  :  the  occupying 
tenant  is  primd  facte  liable  to  the  public  for  an  injury  occasioned  by 
neglect  to  repair  demised  premises,  whatever  agreement  may  eziat 
between  him  and  his  landlord  on  the  subject,  but  if  it  be  shewn  that 
the  landlord  was(r)  primarily  bound  to  repair,  then  he  may  be  made 
answerable,  in  the  first  instance,  for  his  negligence.  If  an  inheritor 
claim  an  incorporeal  right  or  servitude  affecting  adjacent  lands,  to  have 
the  fences  maintained  for  his  benefit  at  the  expense  of  his  neighbour, 
such  a  privilege(«)  must  be  founded  on  an  adverse  enjoyment  for  twenty 
years,  or  by  actual  agreement,  for  though  the  adjoining  owner  occa- 
sionally repaired  the  fences,  it  will  not  raise  a  presumption  he  was 
bound  by  contract  to  do  so,  as  such  repairs  might  have  been  made,  in 
order  to  keep  his  own  cattle  within  their  proper  limits,  and  not  for  the 
benefit  of  his  neighbour.  An  owner  of  land,  who  is  bound  to  repair 
the  fences,  will  be  answerable  for  any  consequential  damage(<)  which 
his  neighbour  suffers  by  means  of  their  decayed  state. 

15.  The  old  remedy  for(»)  neglecting  to  repair  fences  was  by  the 
writ  de  curid  claudendaj  which  only  lay  at  the  suit  of  a  person  having 
an  estate  of  freehold,  against  his  next  adjoining  neighbour,  and  the 
judgement  was,  that  the  defendant  should  enclose,  and  should  be  dis- 
trained until  enclosure,  and  that  the  plaintiff  should  recover  damages : 
this  action  was(t;)  maintainable  before  any  actual  injury  was  sustained, 
but  having  become  utterly  obsolete,  has  been  abolished(te7),  and  in  its 
place  an  action  on  the  case(a;)  for  recovery  of  damages,  from  time  to 
time,  has  been  substituted. 


(o)  Cheetham  o.  Hampson,  4  T.  R. 
318. 

(/?)  Powley  V.  Walker,  5  T.  R.  373 ; 
Whitfield  V,  Weedon,  2  Chittj*s  Rep. 
685. 

{q)  Cheetham  o.  Hampson,  4  T.  R. 
318. 

(r)  Payne  v.  Rogers,  2  H.  Bla.  349; 
Bush  v.  Steinmao,  1  Bos.  &  P.  404. 

(«)  Boyle  V,  Tamlyn,  6.  B.  &  Cress. 


329;  9D.  &Ry.  430,  S.C. 

(0  Rooth  V.  Wilson.  1  B.  &  Aid.  59 ; 
Powell  ».  Salisbury,  2  Yonnge  &  Jerv. 
391 ;  Anon.  1  Ventr.  264. 

(u)  Booth  on  Real  Actions,  242;  I 
Roscoe  on  Actions,  144. 

Cv)  Bro.  Abr.  Caria.  Claud,  plac.  3. 

(u?;  3  &  4  Will.  IV.  c.  27,  s.  36,  Eng. 
and  Irish. 

{x)  Star  9.  Rookesby,  I  Salk.  335. 
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PAATITION. 

16.  Partition  of  undivided  Estates  in 
Equity. 

17'  Remedy  by  Writ  of  Partition  abo- 
lished, 

18.  Procedure  to  enforce  Partition  in 

Equity, 

19.  Partition  not  prevented  by  Incon^ 

venience   attending  its  Execu- 
tion, 

20.  Necessary  Parties    in    Partition 

Suit, 

21.  Account  of  Rents  and  Profits  m 

Partition  Suit. 

22.  Parol  Partition  after  long  Acqui- 

escence establisnecL 

23.  Inequality  of  Division  insufficient 

to  defeat  Partition, 

24.  Duty  of  Commissioners  in  execut- 

ing Partition. 


25.  Costs  of  Partition. 

SNCaOAGHMENTS. 

26.  Encroachment  on  Bogs  and  Com- 

mons. 

27.  Enclosure  of  Waste  by  Lessee  of 

adjoining  Land. 

28.  When   License    presumed  from 

Owner  of  the  Waste. 

29.  Cottage  erected  on  Waste  by  Con- 

sent of  Lord  and  Commoners. 

30.  Acts  of  Interruption  insufficient  to 

prevent  adverse  Possession. 

31.  What  Recognition  of  Title  affords 

Evidence  of  permissive  Occupa- 
tion. 

32.  Encroachment  on  Strips  of  Waste 

between  Highway  and  Enclosure, 

33.  Right  to  the  Freehold  in  High- 

ways. 


16.  The  Boandary  Acts  before  referred  to(a)  apply  exclusively  to 
separate  and  distinct  estates,  and  not  to  lands  holden  jointly  or  in  com- 
mon by  undivided  shares.  If  joint  owners  are  willing  to  effect  a  parti- 
don,  and  competent  to  bind  their  interests,  they  may,  without  suit, 
agree  upon  the  allotments  to  be  made  to  the  several  parties,  and  exe- 
cute mutual  conveyances,  but  if  any  party  entitled  to  an  undivided 
share  be  incapable  from  infancy,  or  from  any  other  cause,  or  refiise  to 
concur  in  an  amicable  arrangement,  the  ordinary  remedy  is  by  bill  in 
equity  to  enforce  a  partition,  and  the  Court,  in  pronouncing  a  decree, 
will  regard (6)  not  merely  the  legal  rights  of  the  original  tenants  in 
common,  but  the  equitable  rights  of  all  persons  interested  in  the  es- 
tate. 

17.  The  equitable  jurisdiction  appears  to  have  been  assumed,  in 
consequence  of  the  extreme  difficulty  attending  the  procedure  for  par- 
tition at  law.  Tenants  in  common,  or  joint-tenants,  had  no  remedy  to 
compel  partition,  until  the  Irish  Statute(c)  33  Hen.  VIII,  c.  10,  ena- 
bled persons  holding  undivided  shares  in  fee,  for  life,  or  for  years,  to  do 

(a)  8  Geo.  I.  c.  5,  Iriah ;  5  Geo.  II.       Coll.  586.  Ezch. 
c.  9,  Irish.  (c)  38  Hen.  VIII.  o.  10,  Irish;   32 

(6)  Story   V.  Johnson,   2  Yoange  &      Hen.  VIII.  cc.  1,  32,  English. 
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so:  the  Statute(r/)  9  WilL  III.  c.  12,  was  enacted  with  the  view  of 
facilitating  partition  at  law,  but  eztends(e)  only  to  cases  in  which  the 
tenant  commits  default  by  not  appearing.  The  mode  of  proceeding  at 
law  was  by  real  action,  and  the  demandant  was  obliged  to  set  out(/) 
his  own  title  and  share,  and  also  the  titles  and  shares  of  the  other  par- 
ties in  his  declaration,  and  to  prove  them  as  alleged,  and  judgement(^) 
being  g^ven  for  partition  according  to  the  titles  so  proved,  a  writ  was 
directed  to  the  sheriff,  commanding  him  to  set  out  each  share  in  seve- 
ralty. The  writ  of  partition  has  been  abolished  by  Statute(A)  3  &  4 
Will.  IV.  c.  27,  s.  36,  but  was  long  before  utterly  obsolete,  bmg 
wholly  superseded  by  the  relief  granted  in  equity. 

18.  A  partition  bill  should  contain  a  correct  statement(t)  of  the 
plaintiff's  title,  and  unless  the  case  be  attended  with  suspicious  circam- 
stances(  J),  or  be  injurious(A)  to  a  third  person,  such  as  a  landlord,  a  de- 
cree for  a  division  of  the  property  will  be  made  as  matter  of  right(/)> 
If  the  titles  of  the  parties  be  complicated  in  such  a  manner,  as  to  ren- 
der it  difficult  for  a  court  of  equity  to  decide  upon  the  rights  of  the 
several  persons(m)  interested  in  the  whole  subject,  a  reference  will  be 
directed,  in  order  to  ascertain  their  estates  and  interests  respectively, 
and  a  commission  will  then  be  issued  to  make  partition,  and  upon  its 
return  and  confirmation,  a  decree  will  be  pronounced  for  the  execution 
of  mutual  conveyances  of  the  allotments  awarded  to  the  several  parties: 
if  the  infancy,  or  other  disability  of  any  of  the  parties  prevent  the  ex- 
ecution of  such  conveyances,  the  partition  will  be  effected,  and  the  de^ 
cree  will  give  possession,  and  order  the  enjoyment  accordingly,  until 
the  necessary  conveyances  can  be  perfected,  and  in  case  of  in&ncy,  the 
execution  of  such  conveyances  will  be  respited(ii)  until  the  infant  at- 
tains twenty-one  years  of  age,  and  if  no  sufficient  cause  be  then  shewn, 
the  decree  will  be  extended  to  enforce  their  execution. 


(d)  9  Will.  III.  c.  12,  Irish ;  8  &  9 
Will.  III.  c.  31,  Eng. 

(e)  Dyer  c.  Bullock,  1  Bos.  &  P.  344 ; 
Halton  V.  Ld.  Thanet,  2  W.  Blnckst. 
1134. 

(/)  Agar  V,  Fairfax,  17  Veser,  552. 

(g)  See  I  Roscoe  on  Real  ActioDS, 
130-188;  Hargr.  note  23  to  Co.  Litt. 
160,  A. 

(A)  3  &  4  WiU.  IV.  c.  27,  s.  36,  Eng. 
and  Irish. 

(t)  Baring  v.  Nash,  1  Ves.  k  B.  553. 

(J)  Cartwright  v.  Pulteney,  2  Atk.380. 

(k)  North  V.  Guinan,  Beatty,  342; 
and  see  Story  v.  Johnson,  2  Younge  & 
Coll.  586,  Exch. 


(J)  Turner  v.  Morgan,  8  Vmot,  145; 
Parker  v.  Gerrard,  Ambl.  236 ;  Hargr. 
note  23  to  Co.  Litt.  169,  A. ;  Code  Ci- 
vil, No.  815:  Nulne^ut  etre  contraint 
a  demeurer  dans  Tindivbion,  et  le  parw 
tage  pent  etre  toujours  provoque,  noD 
obstant  prohibitions  et  conventiona  ooo- 
traires. 

(m)  Agar  v.  Fairfkx,  17  Vea.  553; 
Cartwright  v.  Pnltener,  2  Atk.  380: 
Whaley  o.  Dawson,  2  Sch.  &  L«f.  372; 
Ld.  Redesdale's  Treat.  120. 

(n)  Att.-Gen.  v.  Hamilton,  1  Madd. 
Rep.  214;  Tuckfieid  o.  BuUcr,  1  Dkrk. 
240;  Ambl.  197. 
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19.  The  minuteness  of  the  share,  or  the  diminution  of  the  value  of 
the  subject,  or  the  difficulties(o),  or  inconveniences  attending  the  divi- 
sion, will  not  prevent  a  commission  from  being  granted  :  in  the  parti- 
tion of  a  dwelling-house,  where  the  entire  stack  of  chimneys,  all  the 
fire-places(p),  and  the  only  staircase  were  allotted  to  one  party,  Lord 
Eldon  refused  to  interpose,  because( j')  the  parties  ought  to  agree  to  buy 
and  sell :  Sir  Anthony  Hart,  however,  refused(r)  to  direct  the  parti- 
tion of  a  dwelling-house  and  shop,  held  for  a  term  of  years,  subject  to 
rent  and  covenants^  as  such  an  alteration  in  the  property  might  amount 
to  waste,  and  would  prejudice  the  landlord. 

20.  The  partition  is  only  commensurate  with  the  rights  of  the  par- 
ties, and,  therefore,  tenant  for  life(«),  or  for  years(09  can  maintain  the 
suit,  without  bringing  the  reversioner  before  the  Court,  and  a  tenant 
for  life  of  an  undivided  share  of  an  estate  with  remainder  to  his  unborn 
sons  in  tail(ti),  may  file  a  bill  for  partition,  and  the  decree  will  be  bind- 
ing on  his  sons  when  in  esse,  but  a  reference  will  be  directed,  whether 
it  would  be  for  the  benefit  of  the  future  issue  of  the  plaintiff,  that  an 
agreement  for  partition  should  be  carried  into  execution. 

Where  one  tenant  in  common  demised(t;)  his  undivided  share  for 
ninety-nine  years  determinable  on  lives,  the  lessee  was  considered  to 
be  a  necessary  party,  but  a  person  holding  a  farm  of  a  distinct  portion 
under  one  of  the  tenants  in(w)  common  at  a  fair  rent,  is  not  a  neces- 
sary party,  unless  the  part  of  the  lands  demised  might  interfere  with 
the  allotment  to  the  other  tenant  in  common  under  the  partition,  be- 
cause the  Court  would  order  the  lessor's  allotment  to  be  subject  to 
the  lease,  or  the  commissioners  would  include  the  part  demised  in  his 
allotment,  and  a  lease  made  by  one  tenant  in  common,  though  not  valid 
against  the  others,  cannot  be  impeached  in  a  suit  for  partition.  It  is 
said  to  be  essential  in  a  partition  suit  to  have  the  legal  title(a;)  before 
the  Court,  for  otherwise  conveyances,  if  necessary,  could  not  be  made  : 
the  observation,  however,  does  not  apply  to  an  outstanding  legal  estate 
compriiung  the  entire  interest,  nor  to  a  case  where(y)  an  equitable 


(p)  Agar  V.  Fwrfax,  17  Vesey,  538 ; 
Warner  v.  Bajnes,  Ambl.  589 ;  Hob- 
son  17.  Sherwood,  4  Beav.  184. 

(p)  Turner  v.  Morgan,  8  Vesey,  145, 

note  37. 

(g)  Code  CtYil,  No.  827i  si  les  im- 
ineubles  ne  peuvent  pas  se  parta«^er  com- 
mod^ment,  il  doit  etre  proced§  a  la  vente 
par  licitation  devant  le  tribunal. 

(r)  North  v.  Guinan,  Beatty,  342. 

It)  Wills  V.  Slade,  6  Ves.  498;  Hob- 
son  o.  Sherwood,  4  Beav.  184. 


(0  Baring  v.  Nash,  1  Ves.  &  B.  551. 

(tt)  Gaskell  v.  Gaskell,  6  Sim.  643 ; 
Wills  V.  Slade,  6  Yes.  499. 

(y)  Cornish  v.  Ge8t,2  Cox,  27 ;  Wha^ 
ley  V.  Dawson,  2  Sch.  &  Lef.  372. 

(lo)  Story  V.  Johnson,  2  Younge  & 
CoU.  586 ;  O'Reilly  o.  Vincent,  2  MoU 
loy,  830. 

(x)  Miller  v.  Warming^on,  1  Jao.  & 
W.  493 ;  Anon.  3  Swa.  139,  note. 

(y)  Swan  o.  Swan,  8  Pri.  518. 


720  DISSOLUTION  OF  THE  TENANCY. 

estate  is  the  subject  of  the  tenancy  in  common  ;  butif  oneof  the  tenants 
in  common  vests  his  undivided  share  in  trustees,  or  grants  it  in  mort- 
gage* or  demises  it  for  a  term,  then  the  mortgagee,  lessee,  or  trustees, 
should  be  made  parties. 

21.  A  bill  for  partition  may  seek  an  account  of  rents  and  profits, 
and  if  a  defendant  appear  to  have  received  more  than  his  due  propor- 
tion, an  account  will  be  directed(z),  or  if  a  defendant  necessarily  expend 
money  on  the  premises,  or  the  plaintiff  has  concurred  in  such  expendi- 
ture, the  Court  will  only  interfere(a)  on  the  terms  of  making  a  reason- 
able allowance. 

22.  A  partition  by  parol  having  been  carried  into  effect  by  the 
guardian  of  an  infant,  was  ratified  by  the  infiant  after  attaining  his  full 
age,  and  after  he  had  granted  leases  of  his  allotted  part,  and  acquiesced 
in  the  division(&)  for  many  years,  the  Court,  upon  a  bill  for  partition, 
refused  to  disturb  what  had  been  done,  and  merely  ordered  mutual  con- 
veyances according  to  the  previous  division. 

23.  If  the  regularity  of  the  proceedings  be  not  impeached,  die 
Court  will  be  slow  in  disturbing(c)  a  partition  duly  completed,  upon 
evidence  of  inequality,  unless  fraud,  or  negligeiice({/)  amounting  to 
fraud,  shall  be  established. 

24.  The  duty  of  commissioners  in  executing  a  commission  of  par- 
tition, the  evidence  receivable  by  them,  and  the  course  which  they 
should  pursue  in  the  examination  of  witnesses,  are  very  clearly  pointed 
out  in  the  opinions  given  by  Lord  Redesdale,  in  the  cause  of  Curzon 
and  Lister,  and  pubHshed(e)  in  Mr.  Seton's  work  on  decrees.  In  mak- 
ing partition,  the  commissioners  are  authorized  in  awarding  to  one 
party  a  right  of  way,  or  other  easement(y),  over  the  lands  allotted  to 
another  party,  and  as  the  object  of  the  partition  is,  to  enable  each  to 
enjoy  his  share  in  severalty,  a  direction  that  each  of  them  shall  erect  a 
fence,  to  prevent  the  intrusion  of  his  neighbour's  cattle,  is  a  reasonable 
provision,  and  will  be  supported. 

25.  The  rule  as  to  costs  in  partition  causes,  after  much  fluctuation, 
is  considered  to  have  been  setded  by  Lord  Eldon,  who  decided,  that 
as  the  plaintiff  (^)  applied  to  a  Court  of  Equity,  instead  of  going  to 


(z)  Lorimer  r.  Loriraer.  5  Madd.  363 ;  &  K.  330. 
Turner  v.  Morgan,  8  Vesey,  145 ;  Hyde  (rf)  Lister  v.  Lister,  3  Youiige&  CoU. 

V.  Hindly,  2  Cox,  408.  540,  Exch. 

(a)  Swan  r.  Swan.  8  Price,  518.  («)  Curzon  v,  Lyster,  Seton  on  De- 

(6)  Whaley  v.  Dawson,  2  Sch.  &  Lef.  crees,  191. 
373,  note;    Ireland   v.  Rittle,    1   Atk.  (/)  Lister  v.  Lister,  3  Yoimge  &  Coll. 

541  :  Burton  o.  Jeux,  cited  2  Vem.  233.  540,  Exch. 

(c)  Manners  v.  Charlesworth,  1  My.  {g)  Agar  v.  Fairfax,  17  Vesey,  558. 
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law,  for  his  own  convenience,  the  rule  of  law  should  be  adopted,  and 
therefore  no  costs  should  be  given  until  the  commission,  and  that  the 
costs  of  issuing,  executing,  and  confirming  the  commission,  should  be 
borne  by  the  parties  in  proportion  to  the  value  of  their  respective 
interests,  and  that  there  should  be  no  costs  of  the  subsequent  proceed- 
ings :  if  any  party  encumber(A)  his  undivided  share,  so  as  to  render  the 
persons  acquiring  interests  by  his  acts  necessary  parties,  he  must  bear 
their  costs. 

26.  The  owners  of  property  adjoining  a  bog  or  common,  frequently 
enclose  parts  of  the  waste,  and  the  individuals  interested  in  opposing 
such  encroachments,  in  consequence  of  the  minuteness  of  their  respec- 
tive interests  in  the  soil,  submit  to  the  enclosure,  until  length  of  time 
confers  an  unimpeachable  title:  in  many  parts  of  Ireland  habitations 
are  erected  by  poor  persons  upon  b<^  and  commons,  and  small  par- 
cels of  ground  are  enclosed  by  them  without  authority  or  license,  and 
which  they  hold  without  payment  of  rent,  or  acknowledgement  of 
title. 

It  is  laid  down  in(t)  BuUer's  Nisi  Prius,  that  if  an  ejectment  be 
brought  by  a  lord  against  a  cottager,  twenty  years'  possession  is  a  good 
title,  for  if  the  possession  of  the  manor  should  be  a  possession  of  the 
cottage,  the  lord  would  have  a  better  title  to  the  cottage  than  to  any 
other  part  of  his  estate :  yet,  that  a  distinction  had  been  allowed  by 
all  the  judges,  on  a  case  reserved  by  Chief  Baron  Pengelly,  that  if  a 
cottage  be  built  in  defiance  of  the  lord,  and  quiet  possession  has  been 
held  of  it  for  twenty  years,  it  is  within  the  StatuteO*)  :  but  if  it  were 
built,  at  first,  by  the  lord's  permission,  or  any  acknowledgement  of  the 
lord's  title  was  afterwards  made  (though  one  hundred  years  had  elapsed), 
the  Statute  would  not  run  against  the  lord,  for  the  possession(A)  of  a 
tenant  at  will  held  for  ever  so  many  years  is  no  disseisin :  there  must 
be  a  tortious  ouster,  and  it  is  not  to  be  presumed  a  country  feUow 
should  build  in  opposition  to  the  lord,  unless  it  be  shewn,  or  convey- 
ances are  produced. 

27.  If  a  common  be  enclosed  for  a  period  of  twenty  years(/),  the 
right  of  entry  of  the  commoners  will  be  defeated,  and  the  lord  of  the 
manor,  or  the  owner  of  the  soil  will  be  deprived  of  any  remedy  for 

(A)  Corniflh  v.  Gest,  2  Cox,  27.  (0  Hawke  ©.  Bacon,  2  Taunt.  156 ; 

(n  Boiler's  Nisi  Prius,  103.  Creach  v.  Wilmot,  2  Taunt.  160,  n. ; 

(/)  10  Car.  I.  St.  2,  c.  6,  Irish;  21  Doe  dem  Bishop  of  London  v.  Wright, 

Jac.  I.  c.  16,  English.  1   Stark.  N.  P.   C.  349;   Edwards  r. 

(Jt)  The  law  in  this  respect  has  been  M'Leay,  Coop.  Ea.  Rep.  308;  2  Swa. 

altered  by  the  Statute  3  &  4  Will  IV.  287 ;   Tapley  v.  Wainwrigbt,  5  B.  & 

c.  27,  8.  7,  Eng.  and  Irish.  Adol.  395 ;  2  Nev.  &  M.  697,  S.  C. 
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recovery  of  the  possession  of  the  premises :  however,  a  tenant  holding 
lands,  and  enclosing  part  of  an  adjoining  waste,  thereby(m)  attaches 
the  enclosure  to  his  farm,  and  his  subsequent  occupation  of  the  part 
encroached  upon  will  not  confer  a  possession,  or  create  a  title,  adverse 
to  his  lessor.  Lord  Kenyon  is  reported  to  have  8aid(9i),  that  if  a  tenaol 
enclosed  part  of  a  waste,  and  remained  so  long  in  possession  as  to  gain 
a  possessory  right  to  it,  such  enclosure  would  not  belong  to  the  land- 
lord, but  an  acknowledgement  by  the  tenant  that  he  held  such  enclosed 
part  of  his  landlord  would  make  a  difference:  the  reason  saagned 
for  this  opinion  is,  that  the  tenant  could  not  make  his  landlord  a  tres- 
pas8er(o),  which  would  be  the  case,  if  the  landlord  could  reoorer  ia 
ejectment.     It  is,  however,  clearly  settled,  that  a  tenant  shall  not  be 
suffered  by  his  own  act  to  abridge  or  diminish  his  lessor^s  rights  or  pii- 
vileges,  but  at  the  end  of  his  term  must  restore  the  demised  premises 
with  all  their  advantages.     If  lands  be  demised,  with  a  right  of  com- 
mon on  an  adjacent  waste,  and  the  tenant  were  to  gain   an  adverse 
possession  by  enclosing  part  of  the  waste  during  his  tenancy,  the  con- 
sequence might  be,  that  on  the  expiration  of  the  term,  the  lessor  would 
not  only  lose  his  right  of  commonage  by  reason  of  the  encroachment, 
but  might  be  excluded  by  the  interposition  of  such  enclosure,  from  the 
benefit  afforded  by  immediate  proximity  to  the  common.     The  tenant 
of  a  farm  lying  very  near,  though  not  extending  to  the  sea-shore,  bar- 
ing encroached  upon  and  enclosed  the  land  between  his  farm  and  the 
sea,  upon  the  trial  of  an  ejectment(p)  brought,  after  the  expiration  of 
the  tenant's  lease,  for  recovery  of  the  part  encroached  upon,  Parke, 
Baron,  said  **  it  was  clearly  settled  that  encroachments  made  by  a  te- 
nant were  for  his  landlord's  benefit,  unless  it  were  manifest  by  some 
act  done  at  the  time  of  making  them,  that  the  tenant  intended  the  en- 
croachments for  his  own  benefit,  and  not  to  hold  them  as  he  held  the 
farm  to  which  the  encroachments  were  adjacent." 

28.  A  tenant  having  annexed  some  waste  land  to  his  farm,  continued 
to  hold  it  for  twelve  years,  without  any  objection  being  made  by  the 
landlord  or  his  agent,  and  Lord  Ellenborough(<^)  held  the  jury  might 


(m)  Bryan  dem.  Child  v,  Winwood,  1 
Taunt.  208 ;  Doe  dem,  Ld.  Dnnraven  r. 
Williams,  7  Carr.  &  P.  332 ;  Doe  dem. 
Ghallnor  v.  Davies,  1  Espin.  N.  P.  C. 
461 ;  Doe  cfem.  Wheble  v.  Fuller,  Tyrw. 
&  Gr.  17. 

(n)  Doe  dem,  Colclough  v.  Mulliner, 
I  Espin.  N.  P.  C.  460 ;  and  see  Lessee 
Irwin  V.  Bov>e,  1  Irish  Giro.  Rep.  341. 

(o)  That  IS,  against  the  owner  of  the 
soil. 


(p)  Doe  dein,  Lewis  v.  Rees,  6  Carr. 
&  P.  610,  by  Parke,  B. ;  Doe  dem.  Ld. 
Dunraven  v.  Williams,  7  Carr.  &  P.  331 
by  Coleridge,  J. ;  Doe  deau  Harrison  r. 
Murrell,8  Carr.  &  P.  134,  by  Ld.  Abb. 
ger,  Ch.  Baron ;  Doe  dem,  WheUe  r. 
FuUer,  Tyrw.  &  Gr.  1 7. 

(9)  Doe  dem.  Foley  0.WilMn,  11  East, 
57 ;  Doe  dem.  Beck  v.  Heakin,  2  Ner.  k 
P.  660;  6  Ad.  &  ElUs,  495.  S.  C. 
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presume  a  license,  and  that  an  ejectment  could  not  be  maintained 
without  previous  demand  of  possession.  A  license  of  this  nature  may 
be  revoked  either  by  the  act  of  the  landlord  in  patSf  or  by  parol,  and 
no  precise  time  is  limited  by  law  as  necessary  to  intervene  between  the 
countermand  and  the  commencement  of  the  action. 

29.  However,  where  a  cottage  was  erected  on  a  common  by  the 
express  consent  of  the  lord,  and  of  all  the  commoners,  it  was  ruled(r) 
that  although  sufficient  common  was  not  left,  and  the  license  was  merely 
by  parol,  yet  it  was  not  competent  for  any  of  the  commoners  who  had 
assented,  to  countermand  the  license  after  it  had  been  acted  on. 

30.  One  Denis  Beal,  in  the  year  1800,  enclosed  a  small  piece  of 
waste  land  from  a  common,  and  surrounded  it  with  a  fence :  he  occu- 
pied the  land  until  Christmas,  1827,  when  for  valuable  consideration 
be  conveyed  it  to  a  purchaser :  in  the  years  1806,  1811,  and  1817,  the 
parish  officers  and  freeholders  perambulated  the  parish,  for  the  purpose 
of  asserting(«)  their  rights  of  common,  by  throwing  open  encroach- 
ments on  the  waste,  and  in  each  of  those  years  they  made  a  large  gap 
in  the  fence,  and  rode  through  the  enclosure,  and  in  the  year  1820  a 
perambulation  was  made  by  direction  of  the  lord  of  the  manor,  when 
similar  acts  were  done  with  the  same  objects  :  it  did  not  appear  that 
Denis  Beal  was  present  on  any  of  these  occasions,  or  that  he  ever  paid 
any  rent,  and  the  Court  ruled  that  there  had  been  an  adverse  posses- 
sion for  twenty  years,  and  that  such  acts  of  interruption  would  not 
be  sufficient  to  entitle  the  lord  of  the  manor  to  recover  in  ejectment, 

31.  Although  acts  of  interruption,  or  claims  made  by  a  landlord 
will  not  defeat  an  adverse  possession,  yet  payment  of  a  nominal  rent, 
or  other  recognition  of  the  landlord's  title,  will  be  deemed  evidence  of 
permissive  occupation  by  the  intruder.  Upon  an  ejectment  for  the  re- 
covery of  a  small  strip  of  land  by  the  side  of  a  turnpike  road,  it  ap- 
peared that  the  defendant(/)  had  enclosed  and  occupied  the  ground  for 
thirty  years  without  paying  any  rent,  and  at  the  expiration  of  that 
time,  the  owner  of  the  adjoining  land,  on  both  sides  of  the  road,  de- 
manded and  obtained  sixpence  rent  from  the  occupier  on  three  several 
occasions,  and  it  was  decided  that  the  payment  of  rent,  in  the  absence 

(r)  Harvey  v.  Reynolds,  12  Price,  724;  («)  The  King  v.  The  Inhabitants  of 

I  Carr.  &  P.  141 ;  and  see  Feltham  v.  Wooburn,  10  B.  &  Cr.  846;  The  King 

Cartwrigbt.  5  Bing.  N.  C.  569 ;  7  Scott,  v.  The  Inhabs.  of  Pensax,  3  B.  &  AdoE 

695;  The  King  v.  Inhabitants  of  Horn-  815. 

don,  4  M.  &  Selw.  562 ;  The  King  v.  (0  Doe  dem,  Jackson  p.  Wilkinson,  3 

Inhabitants  of  Standon,  2  M.  &  Selw.  B.  &  Cr.  413;   5  Dowl.  &  Ry.  273, 

461.  S.  C. 
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of  Other  eyidence^  was  oondusiye  that  the  occupation  was  pennissive. 
So  a  cottage  adjoining  a  high-ioad,  having  been  occupied  for  nearly 
forty  years,  without  payment  of  rent,  the  owner  of  the  adjoining  estate 
demanded  and  obtained  formal  po88e8sion(tt)  of  the  cottage,  which  was 
immediately  restored  to  the  former  occupier  to  hold  as  tenant  at  will : 
the  cottager  afterwards  continued  in  possession  upwards  of  twelve 
years  without  paying  any  rent,  and  his  acknowledgement  of  the  title 
within  twenty  years  prior  to  the  service  of  the  ejectment,  was  decided 
to  be  sufficient  evidence  of  occupation,  by  permission  from  the  owner 
of  the  premises. 

A  person  holding  adversely  part  of  the  waste  of  a  manor,  being  sp^ 
plied  to  on  the  part  of  the  landlord  to  pay  rent,  and  being  offered  a  lease, 
answered  by  letter,  that  though  if  matters  were  contested  he  thought  he 
should  establi8h({7)  a  legal  right,  yet  he  had  made  up  his  mind  to  accede 
to  the  proposal  of  paying  a  moderate  rent,  on  an  agreement  for  a  term 
of  twenty^ne  years.  The  treaty  was  broken  off,  and  no  rent  was  paid, 
nor  lease  executed,  and  it  was  ruled  that  the  letter  did  not  amount  to 
an  acknowledgement  of  title  in  the  lessors  of  the  plaintiff,  so  as  to  sa- 
tisfy the  fourteenth  section(t&)  of  the  3  &  4  Will.  IV.  c  27,  because 
there  was  no  final  bargain. 

32.  Strips  of  waste  land  lying  between  a  highway  and  the  adjoining 
enclosed  lands,  are  pre8umed(a;)  to  belong  to  the  owner  of  the  enclo* 
sure  usque  adfilum  vicB^  and  such  presumption  is  not  confined  to  the 
inheritor,  but  applies  equally  to  persons(y)  holding  by  leases  for  life, 
or  for  years,  as  it  seems  improbable,  when  a  lease  is  made  of  land  near 
a  high-road,  and  a  small  quantity  of  unenclosed  land  intervenes,  that  it 
should  be  the  lessor's  intention  to  exclude  such  part  from  the  demise; 
Lord  Tenterden  observes(z),  that  in  remote  times  roads  were  frequently 
made  through  unenclosed  lands,  and  if  such  roads  were  out  of  repair,  the 
passenger  had  a  right  to  pass  along  the  land  by  the  road-side(a):  the 
right  on  the  part  of  the  public  was  attended  with  this  consequence,  that 
although  the  parishioners  were  bound  to  the  repair  of  the  road^  yet  if 
an  owner  excluded  the  public  from  using  the  adjoining  land,  he  cast 


(tt)  Doe  dem.  Thompson  v.  Clark,  8 
fi.  &  Cress.  717. 

(v)  Doe  dem.  Curzon  v,  Edmonds,  6 
Mees.  &  W.  295. 

(ii7)  3  &  4  Will.  IV.  c.  27,  s.  14,  Eng. 
and  Irish. 

(x)  Grose  v.  West,  7  Taunt  41 ;  Rex 
V.  Inhabitants  of  Edmonton,  1  Moo.  & 
Rob.  32;  Lofft.  358;  Barrett  o.  Kemp, 
7  Ring.  332;  5  Moo.  &  P.  173;  2  Ring. 


N.  C.  102;  2  Scott,  9;  Scoones  v.Mor- 
rell,  1  Bear.  255;  Cooke  r.  Green,  11 
Price,  739. 

(y)  Doe  dem.  Pring  v.  Pearser,  7  B. 
&  Cress.  304 ;  9  D.  &  Ry.  906. 

(z)  Steel  V.  Prickett,  2  Stark.  N.P.a 
463;  Taylor  v.  Whitehead,  2  Doug. 
745. 

(a)  Henn*8  case,  W.  Jones,  296 ;  see 
'*  Highways,**  3  SalL  182. 


ENCROACHMENTS,  725 

upon  Iiimself  the  burthen  of  repairing  the  road.  If  the  same  peraon 
was  the  owner(6)  of  the  land  on  both  sides,  he  was  bound  to  repair  the 
whole  of  the  road:  if  he  enclosed  on  one  side  only,  the  other  being  left 
open,  he  was  bound  to  repair  to  the  middle  of  the  road.  Hence  it  fol- 
lowed as  a  natural  consequence)  that  when  a  person  enclosed  his  land, 
he  did  not  make  his  fence  close  to  the  road,  but  left  an  open  space  at 
the  side  of  the  road,  to  be  used  by  the  public  when  occasion  required. 

All  grants  of  land  are  supposed  to  have  come  from  the  lord  of  the 
manor,  as  the  grant  to  the  lord  is  said  to  have  come  from  the  Crown, 
and  the  point  to  be  ascertained  is,  whether  the  grantee  of  the  lord(r) 
enclosed  to  the  edge  of  his  grant,  or  left  an  interval  between  his  enclo- 
sure and  the  boundary  line  of  his  grant.  If  he  enclosed  less  than  the 
whole  extent  of  his  grant,  and  left  an  interval,  such  intervening  portion 
belongs  to  the  owner  of  the  adjoining  enclosure,  but  if  he  enclosed  to 
the  extent  of  his  gprant,  such  an  interval  belongs  to  the  lord  of  the  ma^ 
nor :  the  legal  presumption  is  in  favour  of  the  owner  of  the  adjoining 
land,  and  when  the  interval  is  claimed  by  the  lord  of  the  manor,  he  is 
required  to  shew  acts  of  ownership  in  support  of  his  demand ;  and  for 
that  purpose,  the  lord  of  the  manor  may  give  in  evidence  acts  of  own- 
ership by  himself  on  other  portions  of  the  waste  lying  between  the  same 
road  and  the  enclosures  of  other  persons  on  both  sides  of  the  road, 
though  at  a  distance  from  the  place  in  dispute.  The  presumption  that 
such  intervening  strips  of  land  belong  to  the  owners  of  adjacent  enclo- 
sures, may  be  rebutted(d)  by  shewing  frequent  acts  of  ownership  by 
other  persons,  or  that  the  road  is  modem,  and  passed  entirely  through 
the  close  of  another,  or  that  the  strip  communicates  with  an  open  com- 
mon, or  large  portion  of  land ;  and  as  such  vacant  strips  of  land  are  pre- 
sumed to  belong  to  the  owners  of  the  adjacent  farms,  if  cattle  are  suf- 
fered, without  license,  to  consume  the  grass(e)  on  the  boundary  fence, 
an  action  of  trespass  qwire  clausum  f regit j  lies  against  their  owner  for 
the  injury. 

33.  When  roads  are  made  over  waste,  or  common  lands,  (y^  the 
right  of  the  soil,  subject  to  the  public  easement,  continues  in  the  lord 
of  the  manor ;  but  where  roads  are  allotted  by  the  owners  of  adjoining 
lands,  then  the  property  in  the  soil  belongs  to  such  owners,  subject  to 
the  rights  of  general  passage,  unless  such  roads  are  vested  by  Statute 


(5)  Duncomb*8  case,  Cro.  Car.  366;  (d)  Grose  o.  West,  7  Taunt  41. 

The  Ring  o.  Staughton,  I  Siderf.  464.  {e)  Stevens  v.  Whistler,  11  East,  51. 

(c)  Doe  dem.   Barrett  t;.    Kemp,   7  (/)  Headlam  ».  Hedley,  Holts  N.P. 

Binfir.  332 ;  5  Moo.  &  P.  173 ;  Jones  t\  C.  4G3,  by  Bayley,  J. 
Williams,  2  Mees.  &  W.  326. 
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in  truBtees.  The  Crowii(^^  has  no  estate  in  the  road,  though  oommo&lj 
called  '^  the  king's  highway,"  except  as  an  easement  for  the  public 
right  of  passage,  and  tHe*  owner  may  recover,  in  ejectment(A),  the  soil 
and  freehold  of  the  road,  subject  to  such  public  right*.  On  the  demise 
of  a  fiEU'm  adjoining  a  public  road,  half  the  road  is  not  infrequently 
measured  as  part  of  the  land  included  in  the  lease. 

Cgr)  Year  Book,  8  Edw.  IV.  fo.   9,         (h)  Goodtitle  dem.  Alker  9.  Gbater, 
plac.  7 ;  1  Ro.  Abr.  392 ;  Chimin  Pri-      1  Burr.  143. 
yate  B.  pi.  1 ;  Com.  Dig.  Chimin.  A.  2. 
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